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LEANDER  J.  MONKS 

Leander  J.  Monks  was  bom  in  Winchester,  Indiana, 
July  10,  1843,  and  died  in  Indianapolis,  April  19,  1919. 
He  was  the  son  of  George  W.  and  Mary  A.  Monks.  His 
father  came  to  Randolph  county,  Indiana,  from  Ohio  a 
few  years  after  the  organization  of  the  State  of  Indiana. 
He  was  a  pioneer  in  Indiana,  a  prominent  and  useful 
citizen,  and  did  his  full  part  in  developing  and  build-^ 
ing  up  the  county.  Judge  Monks  made  Winchester  his 
home  throughout  his  entire  life,  although  during  the 
later  years  he  spent  the  greater  part  of  the  time  in 
Indianapolis,  where  his  official,  professional  and  busi- 
ness relations  required  his  presence.  The  foundation 
of  his  splendid  educational  accomplishments  was  laid 
in  the  public  schools  of  Indiana  and  by  an  attendance 
of  three  years  at  Indiana  University.  Judge  Monks 
belonged  to  a  family  of  Methodists  and  throughout  his 
life  affiliated  with,  and  took  an  active  interest  in,  the 
work  and  purposes  of  the  Methodist  Episcopal  Church. 
On  August  3,  1865,  he  and  Lizzie  W.  White  were  mar- 
ried. To  this  union  were  bom  four  children.  His  home 
life  was  ideal  in  every  way. 

Judge  Monks  was  a  member  of  the  Sigma  Chi  col- 
lege fraternity  and  of  the  Columbia  and  Marion  clubs 
of  Indianapolis.  He  was  a  member,  also,  of  the  Inde- 
pendent Order  of  Odd  Fellows  and  of  the  Masonic  fra 
temity,  attaining  in  the  latter  order  the  thirty-second 
degree  rank.  Throughout  his  life  Judge  Monks  was  a 
wide  reader  of  the  best  in  history,  economics,  poetry  and 
fiction.    He  was  a  man  of  broad  and  real  culture  and 
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possessed  an  extensive  and  valuable  fund  of  general 
information.  His  private  library  of  general  literature 
was  one  of  the  best  in  Indiana.  Prior  to  his  judicial 
career  he  took  an  active  interest  in  each  successive 
I)olitical  campaign  in  every  capacity,  except  as  a  public 
speaker,  being  chairman  of  the  Randolph  County  Re- 
publican Committee  and  also  a  member  of  the  State 
Central  Committee  and  the  State  Executive  Committee 
of  his  party. 

Judge  Monks  commenced  the  practice  of  law  at  Win- 
chester in  1865.  He  soon  took  a  prominent  pl^ce  in  his 
profession  and  was  recognized  as  a  capable,  industri- 
ous and  skilful  lawyer.  In  1878  he  was  elected  Judge 
of  the  Twenty-fifth  Judicial  Circuit,  then  composed  of 
Randolph  and  Delaware  counties.  He  was  re-elected  to 
that  i)osition  in  1884  and  1890,  at  the  latter  date  the 
circuit  consisting  of  Randolph  county  alone.  He  was 
elected  a  judge  of  the  Supreme  Court  of  Indiana  in 
1894  and  re-elected  in  1900  and  1906.  He  was  renom- 
inated in  1912,  but  at  the  election  he  was  defeated  with 
his  party.  Prior  to  his  election  to  the  circuit  bench  he 
practiced  law  successively  with  Colonel  M.  B.  Milter 
and  Hon.  E.  L.  Watson,  both  now  deceased,  and  with 
Judge  W.  A.  Thompson,  now  judge  of  the  Delaware 
Circuit  Court.  Soon  after  retiring  from  the  Supreme 
Bench  he  opened  a  law  office  in  Indianapolis  in  partner- 
ship with  John  F.  Robbins,  Harry  Starr  and  James  P. 
Goodrich,  now  Governor  of  Indiana.  Later  the  firm 
was  dissolved  and  Judge  Monks  continued  the  practice 
of  law  in  Indianapolis  without  any  partnership  relation 
until  his  death. 

Judge  Monks,  although  a  prominent  public  man  in 
Indiana  for  many  years,  was  not  a  public  speaker.  As 
a  counselor  in  guiding  and  directing  those  who  were 
trial  lawyers  in  the  discharge  of  their  duties  as  such, 
he  was  a  master.    As  a  consequence  great  trial  lawyers 
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sought  his  counsel  and  guidance  in  the  courtroom.  By 
the  public  Judge  Monks  was  best  known  and  will  be 
longest  remembered  for  what  he  did  in  his  judicial 
capacity.  We  think  of  him  first  as  a  lawyer  and  judge. 
Rarely  does  it  come  to  a  lawyer  to  spend  as  many  years 
on  the  bench  as  did  Judge  Monks. 

With  such  a  career  it  need  hardly  be  here  declared 
that  he  was  an  able  and  most  industrious  lawyer.  In 
forty-one  volumes  of  the  decisions  of  the  Supreme  Court 
of  Indiana  lies  the  permanent  record  of  his  exposition 
of  the  law  as  applied  to  a  great  variety  of  important 
subjects.  No  word  of  ours  can  add  to  or  affect  that 
magnificent  memorial.  As  a  member  of  the  highest 
court  in  his  state  his  reputation  as  a  judge  is  much 
broader  than  his  state.  His  work  placed  him  in  the 
front  ranks  of  the  foremost  thinkers  and  workers  in 
his  chosen  profession.  His  mind  was  singularly  alert 
and  his  memory  of  precedents  remarkable.  He  worked 
with  almost  incredible  rapidity  both  as  a  trial  and  ap- 
pellate judge-  His  opinions  written  while  a  member 
of  the  Supreme  Court  bear  evidence  of  an  exhaustive 
examination  of  the  authorities  and  indicate  the  great 
talents  and  profound  knowledge  that  he  possessed.  His 
opinions  were  clear  and  concise  and  contained  the  most 
lucid  statements  of  the  law.  They  were  exhaustive 
without  being  verbose  and  will  ever  remain  "a  pillar  of 
cloud  by  day  and  pillar  of  fire  by  night"  to  men  of  his 
profession  who  may  follow  in  his  luminous  footsteps. 
Lawyers  and  judges  both  within  and  without  the  state 
turn  to  his  opinions  with  a  feeling  of  confidence  that 
thereby  they  will  be  safely  guided  to  a  just  solution  of 
any  legal  problem  confronting  them.  As  a  judge  he 
was  so  well  versed  in  the  fundamental  principles  of  the 
law  that  he  was  naturally  a  conservative.  He  believed 
in  the  Constitution  and  in  the  fundamental  and  long- 
established  principles  of  the  law.    He  believed  in  or- 
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derly  development — in  leading  down  slowly  from  prece- 
dent to  precedent.  He  kept  constantly  before  his  mind 
the  principle  that  stability  and  orderly  development  and 
progress  in  a  state  are  the  things  most  to  be  desired. 
He  believed  that  the  law  should  be  so  declared  and 
adhered  to  by  the  courts  that  every  person  could  safely 
rely  thereon  in  his  personal  conduct  and  business  trans- 
actions. He  realized  fully  that  men  in  all  relations  of 
life  should  be  able  safely  to  act  on  the  law  as  declared 
by  the  courts  of  appellate  jurisdiction  in  carrying  out 
their  various  transactions.  He  believed  that  the  doc- 
trines announced  by  the  courts  of  appeal  should  not  be 
departed  from  except  in  the  presence  of  a  necessity 
growing  out  of  a  substantial  error  in  a  former  opinion. 
He  recognized  very  vividly  that  a  material  change  in 
the  law  throws  into  confusion  business  and  other  mat- 
ters entered  into  on  the  faith  of  former  decisions.  He 
therefore  believed  that  the  widest  possible  scope  should 
be  given  to  the  principle  of  stare  decisis.  He  liked  the 
law.  It  was  his  master.  He  delighted  in  it.  Always 
was  he  ready  to  discuss  legal  principles  and  their  appli- 
cation. No  scientist  ever  loved  his  science  more  than 
Judge  Monks  loved  the  law. 

Happy  the  state  that  has  no  servants  but  such  as  he. 
The  influence  of  his  work  as  a  lawyer  and  judge  and 
the  example  of  his  life  as  a  private  and  public  citizen 
will  in  themselves  be  a  very  real  and  most  splendid 
immortality.  It  may  be  said  of  him  as  of  the  Shepherd 
King  of  old,  "He  served  his  day  and  generation  well, 
and  fell  asleep." 


The  above  memorial  presented  by  George  H.  Batche- 
lor,  secretary  of  Indiana  State  Bar  Association,  is 
accepted  and  ordered  filed  and  spread  on  the  records 
of  the  Supreme  Court. 

March  19, 1920.  Townsend,  C.  J. 
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JOHN  H.  GILLETT 

With  sadness  and  solemnity,  we  are  called  upon  as 
lawyers  to  record  the  passing  to  the  Unseen  of  our 
beloved  friend  and  neighbor,  John  H.  Gillett.  No  prac- 
titioner in  this  part  of  the  state  has  attained  a  higher 
standing  as  a  lawyer,  a  jurist,  a  citizen,  a  husband  and 
friend  than  he. 

Bom  in  New  York  State  on  September  18,  1860,  and 
coming  to  Indiana  when  a  mere  boy.  Judge  Gillett  com- 
bined the  traditions  and  experiences  of  the  East  with 
the  rugged  and  vigorous  life  of  the  Middle  West.  The 
son  of  an  eminent  lawyer  and  jurist,  he  was  constantly 
in  the  atmosphere  of  his  chosen  profession,  and  his 
admission  to  the  bar  at  the  age  of  twenty-one  was  but 
a  natural  and  easy  step.  After  six  years  in  general 
practice,  including  service  as  city  attorney  of  the  city 
of  Valparaiso,  he  became  Deputy  Attorney-General  of 
Indiana,  in  1887,  in  which  capacity  he  served  for  four 
years  with  great  credit  to  himself  and  his  state.  He 
found  time,  notwithstanding  the  arduous  duties  of  his 
service  in  this  office,  to  prepare  the  text  of  his  widely 
used  work  on  Criminal  Law.  He  came  to  Hammond 
in  1891,  at  the  close  of  his  second  term  as  Deputy  At- 
torney-General, to  engage  in  the  general  practice  of 
law.  On  July  2,  1892,  he  was  appointed  circuit  judge, 
and  served  in  that  capacity  with  the  highest  degree  of 
acceptability  until  January  25,  1902,  when  he  was 
chosen  by  the  Governor  of  Indiana,  to  become  a  mem- 
ber of  the  Supreme  Court.  This  appointment  was  ap- 
provingly acclaimed  throughout  the  state  as  a  recogni- 
tion of  the  exceptional  merit  and  qualifications  of  the 
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appointee.  At  the  next  general  election  he  was  elected 
for  a  full  term  of  six  years,  and  his  opinions  rendered 
during  that  time  are  considered  by  all  lawyers  as  evi- 
dencing a  profound  knowledge  of  the  law,  and  classic 
as  to  diction,  showing  a  clear  conception  of  the  contro- 
versy, stated  in  such  clear  and  unambiguous  terms  that 
the  layman  could  read  and  understand.  After  his  re- 
tirement from  the  bench,  he  returned  to  Hammond,  and 
resumed  the  practice  of  his  chosen  profession,  taking 
at  once  a  foremost  place  at  the  bar,  and  continued  in 
active  practice  up  to  a  very  short  time  before  his  death. 

Of  his  capacity  as  a  lawyer  and  thinker,  not  only 
judges  and  lawyers,  but  all  who  knew  him,  alike  bear 
witness.  Never  given  to  frivolity,  but  always,  even 
though  serious,  possessed  of  a  sunny  disposition,  he 
surrounded  himself  with  lasting  friendships.  At  the 
beginning  if  his  chosen  life's  work,  he  was  imbued  with 
the  idea  of  proficiency,  and  by  close  application  and 
industry  seldom  equaled,  and  very  rarely  excelled,  he 
had  developed  a  mentality  which  analyzed  the  most  in- 
tricate legal  problems,  leaving  them  clear  and  under- 
standable. He  was  not  only  a  great  man  intellectually, 
but  morally  and  spiritually,  though  always  humble  and 
unostentatious.  His  home  life  and  thoughtful  devotion 
to  his  life  companion  were  singularly  inspiring. 

To  borrow  the  language  he  used  within  recent  months 
in  pajring  tribute  to  one  of  his  life-long  friends  and  pro- 
fessional associates,  "His  leave-taking  caused  poignant 
regret,  particularly  to  those  associated  with  him  in  pro- 
fessional life."  It  is  with  a  sense  of  real  loss  in  the 
passing  of  John  H.  Gillett  that  the  undersigned  submit 
this  tribute  to  his  memory,  as  the  report  of  the  com- 
mittee of  the  Lake  County  Bar  Association,  that  the 
same  may  be  spread  of  record  by  the  secretary  of  this 
association,  and  that  a  copy  thereof  be  spread  on  the 
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order  books  of  the  courts  of  Lake  county,  and  filed  with 
the  Supreme  Court  of  Indiana ;  that  a  copy  be  sent  to 
his  son  and  sister. 

V.  S.  Reiteb, 

L.  L.  BOMBBROER, 

D.  E.  Boone, 

Committee. 


This  memorial  accepted  and  ordered  spread  of  record, 
March  30,  1920.  Townsend,  C.  J. 
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CASES  DECIDED 


IN  THB 


SUPREME  COURT 


OF  THB 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1918,  AND  MAY 
AND  NOVEMBER  TERMS,  1919,  IN  THE  ONE  HUN- 
DRED SECOND,  ONE  HUNDRED  THIRD  AND  ONE 
HUNDRED  FOURTH  YEARS  OF  THE  STATE. 


Whitesell  et  al*  i;.  Metsker  et  al. 

[No!  23,072.    Filed  June  18,  1918.     Rehearing  denied 
December  17,  1918.] 

1.  Appeal. — Subsequent  Appeals, — QuestioTis  to  be  Decided, — ^In 
a  subsequent  appeal,  only  those  propositions  are  to  be  consid- 
ered that  are  not  foreclosed  as  the  law  of  the  case  by  the  former 
opinion,    p.  3. 

2.  Highways. — Proceedings  for  Improvement, — Disqiudification 
of  Commissioner. — Subsequent  Appeals, — LfiLW  of  the  Case, — 
Where  the  Supreme  Court,  in  an  appeal  in  a  highway  proceed- 
ing, held  that  Ihe  trial  court  erred  in  failing  to  consider  a 
proper  challenge  of  the  competency  of  a  commissioner  and 
stated  the  rule  oi  law  that  a  commissioner,  though  disqualified, 
may  be  compeUnl  to  vote  where  his  refusal  to  do  so  'Vould 
effectually  bar  any  remedy,"  in  a  subsequent  appeal  therein, 
where  the  findings  showed  that,  though  one  of  the  commission- 
ers was  disqualified  at  the  time  of  the  first  appeal  and  remained 
so,  his  associate  commissioners  disagreed  on  the  approval  of 
the  viewers'  report,  such  rule  was  the  law  of  the  case  and 
validated  the  vote  of  such  commissioner  on  the  approval  order, 
his  vote  on  other  questions  depending  upon  the  particular  cir- 
cumstances,   p.  4. 

3.  Highways.  —  Improvement  Proceedings,  —  Qualification  of 
Commissioner,  —  Challenge,  —  Appeal,  —  Where,  in  a  highway 
proceeding,  the  board  of  commissioners  made  no  finding  on  a 
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challenge  of  a  member  of  the  board  for  disqualification,  but 
received  his  vote  and  unanimously  affirmed  the  viewers'  report, 
they  either  overruled  the  challenge  or  declined  to  act  thereon, 
and  in  either  case  an  issue  was  made  thereon  and  a  right  cre- 
ated that  was  presentable  on  appeal  to  the  circuit  court,    p.  5. 

4.  Trial. — Findings  of  Fact, — Necessity  of  Conclusions  of  Law, 
— Where  the  trial  court,  in  a  highway  proceeding,  stated  a  con- 
clusion of  law  that  one  of  the  commissioners,  challenged  because 
of  interest,  was  disqualified,  but  found 'facts  showing  a  neces- 
sity for  his  vote  on  a  question  in  the  proceeding,  it  should 
have  stated  a  conclusion  that  the  vote  was  justified,     pp.  6, 7. 

5.  Highways. — Improvement. — Appeal  to  Circuit  Court, — Juris- 
diction,— On  appeal  to  the  circuit  court  in  a  highway  proceed- 
ing, only  such  issues  as  were  tried  before  the  board  of  com- 
missioners can  be  tried  in  the  circuit  court;  hence  a  conclusion 
of  law  upon  a  matter  that  was  not  before  the  commissioner  is 
of  no  force,    pp.  6, 7. 

6.  Highways. — Petition  for  Improvement, — Viewers*  Report, — 
Variance. — ^Where  the  petition  for  the  improvement  of  a  high- 
way, under  §7713  Bums  1914,  Acts  1905  p.  521,  recommended 
a  pavement  of  broken  stone,  combined  and  held  together  with  a 
durable  binder,  a  recommendation  of  the  viewers,  on*  advice  of 
the  engineer,  of  cement  as  a  binder  was  within  the  statute, 
since  the  statute  is  silent  as  to  the  binding  material,  and,  under 
§7717  Bums  1914,  Acts  1905  p.  521,  the  commissioners  had 
power  to  approve  the  viewers'  report  if  they  deemed  the 
changes  essential  to  proper  construction,    pp.  7, 9, 10. 

7.  Trial. — Findings, — Conclusion. — The  statement  in  the  court's 
findings  in  a  highway  proceeding  that  the  "method  of  construc- 
tion, the  pavement  provided  for,  and  the  materials  to  be  used 
as  specified  in  said  last  report  *  *  *  are  materially,  sub- 
stantially and  radically  different  from  the  kind  *  *  * 
prayed  for"  in  the  original  petition,  is  a  mere  conclusion  hav- 
ing no  force  as  a  fact.    p.  8. 

8.  Highways.  —  Improvement,  —  Power  of  Commissioners, — 
Though  the  commissioners  on  recommendation  may  not  order 
an  entirely  different  character  of  road  from  that  petitioned  for, 
they  may,  within  the  bounds  of  fair  judgment  and  engineering 
needs,  if  the  petition  is  granted,  order  that  the  road  shall  be 
constructed  according  to  approved  methods,     p.  11. 

9.  Highways. — Improvements, — Viewers'  Supplemental  Report, 
— Presumption, — ^Where  the  viewers'  report  in  a  highway  pro- 
ceeding stood  for  three  months  without  action,  and  no  objec- 
tions were  made,  it  will  be  presumed  that  there  was  no  occasion 
for  the  filing  of  a  supplemental  report  as  required  under  §7718 
Bums  1914,  Acts  1905  p.  521.    p.  12. 
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10.  Highways.  —  Improvement  Proceedings. — Objections. — BuT" 
den  of  Proof. — In  a  highway  proceeding,  under  §7713  et  seq. 
Bums  1914,  Acts  1905  p.  521,  parties  objecting  to  the  juris- 
diction of  the  board  of  commissioners  had  the  burden  of  proving 
facts  showing  its  lack  of  power  to  proceed,    p.  13. 

From  the  Hamilton  Circuit  Court;  Ernest  E,  Che, 
Judge. 

Proceeding  for  the  establishment  of  a  highway  by 
WiUiam  J.  Whitesell,  administrator,  and  others,  against 
Hamilton  Metsker  and  others.  From  a  judgment  set- 
ting aside  an  order  of  the  board  of  commissioners  di- 
recting the  improvement  and  remanding  the  cause  to 
the  board  for  further  action,  the  petitioners  appeal. 
Reversed. 

William  V.  Rooker,  for  appellants. 
/.  F.  Neal,  N.  C.  Neal  and  Shirts  &  Fertig,  for  appel- 
lees. 

Per  Curiam. — ^This  appeal  involves  proceedings  to 
establish  and  improve  a  highway  leading  from  the  south 
end  of  Tenth  street,  at  the  south  corporation  line  of 
the  town  of  Noblesville,  Hamilton  county,  to  a  line 
drawn  east  and  west  through  the  center  of  the  right  of 
way  of  the  Lake  Erie  and  Western  Railway,  where  the 
right  of  way  is  crossed  by  the  Noblesville  and  Indian- 
apolis free  gravel  road;  and  also  involves  proceedings 
to  improve  said  free  gravel  road  from  said  last-named 
point  south,  the  aggregate  length  of  the  highways  af- 
fected and  described  being  less  than  three  miles. 

A  former  appeal  resulted  in  a  decision  to  be  found 

in  Metsker  v.  WMtseU  (1913),  181  Ind.  126,  704,  103 

N.  E.  1078,  1085.     The  only  propositions  now 

1.  to  be  considered  are  those  which  are  not  fore- 
closed by  the  law  of  the  case,  as  stated  in  said 
decision,  and  which  are  presented  by  issues  made  before 
the  board  of  commissioners  after  said  decision. 
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No  questions  exist  as  to  the  jurisdiction  of  the  board 
of  the  particular  subject  involved  in  the  petitions,  nor 
of  the  parties. 

It  was,  on  said  former  appeal,  asserted  that  the 

board's  orders  were  void,  not  having  been  made  by  a 

majority  of  the  commissioners,  if  Washington, 

2.  a  commissioner  who  voted  therefor  was  disquali- 
fied from  voting  and  one  of  his  associate  com- 
missioners voted  for  and  the  other  voted  against  said 
orders.  Said  decision  of  this  court  also  established  the 
law  of  the  case  to  be  that,  though  it  may  be  found,  as 
a  general  proposition,  that  Washington  was  disqualified 
to  vote,  circumstances  may  be  that  the  exception  stated 
in  said  opinion  should  apply.  Said  opinion  reads :  "An 
exception  to  the  general  rule  of  disqualification  is  rec- 
ognized by  some  courts,  including  this  one,  where  the 
disqualification,  if  permitted  to  prevail,  would  destroy 
the  only  legal  tribunal  for  the  hearing  of  the  matter  in 
issue,  and  thus  bar  any  hearing,  unless  the  disqualified 
judge  may  be  compelled  to  act.  *  *  *  Where  the 
tribunal,  as  here,  consists  of  three  persons,  an  interested 
commissioner  should  act  only  where  his  refusal  to  do 
so  would  effectually  bar  any  remedy." 

Said  opinion  held  that  the  circuit  court  erred  in  not 
considering  the  challenge  of  Washington's  competency, 
reversed  the  judgment,  and  directed  further  proceed- 
ings not  inconsistent  with  the  law  of  the  case  thus  an- 
nounced. This  left  open,  not  only  the  question  as  to 
Washington's  competency,  but  the  question  whether  the 
facts  justified  Washington's  vote  in  any  particular  mat- 
ter. 

Upon  a  trial  by  the  circuit  court  of  this  present  ap- 
peal, facts  were  specially  found  showing  that  Washing- 
ton was  at  the  time  of  the  former  proceedings  disquali- 
fied, and  that  he  remained  incompetent ;  but  it  was  also 
expressly  found  that  his  associate  commissioners  voted, 
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one  for  and  the  other  against  the  order  approving  the 
viewers'  report  and  directing  that  bids  be  received; 
therefore,  under  the  law  of  the  case,  established  as 
above  noted,  the  proceeding  was  blocked  and  it  was  nec- 
essary for  Washington  to  vote.  His  vote  was  thus 
justified  and  said  order  was  in  this  respect  valid. 
Whether  he  was  justified  in  voting  on  other  questions 
depended  upon  the  circumstances  existing  in  each  in- 
stance. 

As  found  by  the  court,  the  issues  made  before  the 
board  after  the  cause  was  remanded  were  as  follows: 
Petitioners  filed  a  supplemental  petition,  asking  that  new 
viewers  and  an  engineer  be  appointed,  as  one  of  the 
former  viewers  was  deceased,  the  other,  Stultz,  was  a 
candidate  for  election  as  commissioner  (he  was  later 
elected  and  afterwards  acted  in  this  proceeding  as  a 
commissioner) ,  and  the  term  of  the  surveyor,  who  had 
been  appointed  engineer,  had  expired.  This  petition 
was  not  objected  to  and  was  granted.  This  was  proper, 
and  no  issue  was  made  or  determined  on  this  supple- 
mental petition.  Petitioners  also  filed  a  motion  to  con- 
solidate the  two  proceedings  relating  to  the  respective 
roads  described.  Said  motion  also  asked  the  board  to 
determine  the  competency  of  Washington,  alleging  that 
the  facts  asserted  as  creating  incompetency  did  not 
exist. 

The   findings   show:     Remonstrators    renewed   the 

challenge  of  the  competency  of  Washington;  that  the 

board  unanimously  granted  said  petition;  made 

3.    no  express  order  or  decision  as  to  the  competency 

of  Washington;  but  did  receive  his  vote,  and 

unanimously  appoint  viewers  and  an  engineer.    No 

other  objection  was  made  to  said  petition,  nor  to  the 

board's  action  thereon. 

The  board,  by  accepting  Washington's  vote,  either 
overruled  the  challenge  of  Washington,  or  declined  to 
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act  thereon.  The  record  is  silent.  Under  either  cir- 
cumstance, an  issue  was  made  by  the  challenge,  and  a 
right  to  present  the  challenge  on  appeal  to  the  circuit 
court  was  created. 

The  findings  show  that  in  December,  1914,  and  within 

thirty  days,  said  viewers  and  engineer  reported.    The 

remonstrators  moved  to  reject  the  report  for  rea- 

4.  son  that  the  board  had  no  power  or  right  under 
the  law  to  order  construction  with  the  kind  of 

material  and  in  the  manner  recommended  by  the  view- 
ers. The  court  finds  that,  because  the  commissioners 
disagreed,  no  action  was  taken  by  the  board  on  said  re- 
port, or  the  objection  thereto,  at  any  meeting  until  that 
of  April,  1915.  That  at  the  April  meeting  the  report 
was  accepted  and  approved;  that  Commissioner  Stultz 
voted  against  accepting,  and  Commissioners  Jones  and 
Washington  voted  therefor.  The  findings  show  that 
at  the  May,  1915,  meeting,  the  board,  by  the  vote  of 
Washington  and  Jones,  Stultz  dissenting,  ordered  that 
said  roads  be  established  and  constructed  without  an 
election,  and  directed  that  the  auditor  advertise  for  bids. 
Whereupon  this  appeal  was  taken. 

No  other  issues  were  made  before  the  board.    No 

other  issues  can  be  tried  by  the  circuit  court  on  appeal, 

nor  presented  here.    Aetna  Life  Ins.  Co.  v.  Jones 

5.  (1909),  173  Ind.  149,  89  N.  E.  871;  George  V. 
Amos  (1909),  173  Ind.  599,  601,  602,  90  N.  E. 

606;  Fisher  V.  Blumhardt  (1914),  182  Ind.  603,  605, 
107  N.  E.  466. 

We  thus  find  as  to  the  issues  before  the  board:  (1) 
There  was  an  issue  whether  Washington  was  incompe- 
tent, and,  if  so,  whether  the  board  could  act  without  his 
vote.  (2)  There  was  no  objection,  hence  no  issue  be- 
fore the  board  or  court,  as  to  the  appointment  of  new 
viewers  or  engineer.  (3)  There  was  no  objection  to 
the  motion  to  consolidate,  and  hence  no  issue  as  to  this 
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motion,  or  the  order  thereon.  (4)  An  issue  was 
formed  by  motion  to  reject  the  report  of  viewers. 

The  questions  we  are  now  considering  are  raised  by- 
exceptions  to  the  conclusions  of  law.    Upon  these  issues 
and  the  facts  specially  found,  the  court  stated  as 

4.  its  first  conclusion  that  Washington  was  incompe- 
tent to  vote  on  the  question  of  ordering  the  im- 
provement without  an  election;  but  the  court  fails  to 
state  any  conclusion  as  to  whether  it  was  necessary 
that  he  vote.  The  facts  found  show  the  necessity,  and 
the  court  should  have  concluded  that  his  vote  was  thus 
justified,  and  that  so  far  as  this  is  concerned  the  order 
was  valid.  The  exception  to  the  first  conclusion  should 
have  been  sustained. 

The  court's  second  conclusion  was  that  the  board 

was  without  jurisdiction  to  order  the  consolidation  and 

construction  under  one  contract.    No  issue  was 

5.  made  or  tried  before  the  board  as  to  this  proposi- 
tion.   No  issue,  therefore,  was  before  the  cir- 
cuit court.    This  conclusion  was  as  to  a  matter  not  in 
issue,  and  is  of  no  force,  and  the  exception  should  have 
been  sustained. 

The  court's  third  conclusion  is  that  the  board  had  no 

jurisdiction  under  the  law  or  statutes  to  order  the  road 

paved  in  the  manner  and  with  the  materials 

6.  specified  in  the  report.     And  the  fourth  conclu- 
sion was  that  the  board  had  no  jurisdiction  to 

order  the  road  improved  in  a  manner  materially  differ- 
ent in  method  and  material  from  the  kind  of  improve- 
ment prayed  for  in  the  petition,  and  the  order  was 
therefore  void. 

The  facts  found  upon  which  these  two  conclusions 
depend  are:  That  the  petition  which  prayed  that  a 
road  be  established  from  Noblesville  to  the  Lake  Erie 
and  Western  Railway  asked  that  it  be  established  as 
sixty  feet  in  width.    The  other  petition  was  that  an 
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established  road  be  improved.  Both  the  petitions  speci- 
fied a  pavement  eighteen  feet  in  width,  and  asked  that 
the  pavement  be  of  broken  stone,  combined  and  firmly- 
held  together  with  a  durable  binder. 

The  report  provided  a  pavement  eighteen  feet  in 
width,  with  a  five-foot  earthen  strip  on  each  side;  that 
the  pavement  be  separated  into  concrete  blocks  eighteen 
feet  wide  and  not  less  than  twenty-five  feet  long;  that 
expansion  joints  be  provided  between  each  two  blocks, 
all  said  joints  to  be  filled  with  felt  or  prepared  paper, 
and  the  ends  of  the  blocks,  at  the  expansion  joints,  be 
protected  by  metal  plates.  The  report  detailed  the 
treatment  and  proportions  of  screened  sand,  small  and 
large  hard  and  durable  gravel,  and  other  hard  broken 
stone  and  of  cement,  and  provided  that  each  of  such 
blocks,  over  fills  of  a  designated  depth,  should  be  rein- 
forced by  metal  mesh,  and  specified  the  thickness  of  the 
pavement. 

In  addition  to  the  above  specific  findings  showing  dif- 
ferences between  the  petition  and  the  report,  the  court 
stated  as  a  finding  of  fact  that :     "The  court  finds 

7.  that  said  method  of  construction,  the  pavement 
provided  for,  and  the  materials  to  be  used  aS 
specified  in  said  last  report  of  viewers  and  engineer  are 
materially,  substantially  and  radically  different  from  the 
kind  of  road  or  pavement  and  methods  of  construction 
prayed  for  in  said  original  petitions,  which  were  never 
amended  so  as  to  ask  for  any  other  improvement, 
method  of  construction  or  material  to  be  used."  The 
quotation  above,  except  the  statement  therein  that  the 
petitions  "were  never  amended  so  as  to  ask  for  any 
other  improvement,  method  of  construction  or  material 
to  be  used"  is  a  mere  conclusion,  and  of  no  force  as  a 
fact. 

The  facts  found  in  comparing  the  petition  and  the 
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report  on  this  point  show  no  such  difference  between 
the  petition  and  the  report  as  to  justify  the 

6.  court's  third  and  fourth  conclusions  of  law,  above 
stated;  or,  to  state  the  matter  in  another  way, 
the  facts  found  show  differences  which  may  properly 
exist  when  in  the  judgment  of  the  viewers  and  engineer 
and  the  board  such  differences  are  essential  to  a  proper 
and  durable  construction  of  that  which  is  petitioned  for 
and  which  are  within  the  jurisdiction  of  the  board. 

The  statute  does  not  contemplate  that  the  petitioners 
shall  be  skilled  engineers,  nor  that  the  members  of  the 
board  shall  be  skilled  engineers ;  and  therefore  provides 
for  the  appointment  of  a  skilled  engineer.  The  peti- 
tioners describe  generally  what  they  desire  and  recom- 
mend. §7713  Bums  1914,  Acts  1905  p.  521,  §64.  That 
part  of  the  petition  is  simply  a  recommendation.  HaU 
v.  McDonald  (1908),  171  Ind.  9,  16,  85  N.  E.  707.  The 
viewers,  advised  by  an  engineer,  describe  specifically 
what  is  proper  and  necessary  in  the  construction  of  a 
road  of  the  character  covered  by  the  general  description 
in  the  petition.  This  is  an  engineering  proposition,  and 
practically  necessary,  as  the  report  is  the  specification 
upon  which  bids  are  invited.  §7717  Bums  1914,  Acts 
1905  p.  521,  §68.  It  is  for  the  board  to  finally  accept 
or  reject  the  recommendations  of  the  viewers  and  engi- 
neer. 

In  this  proceeding  the  petition  asked  that  the  broken 
stone  be  "combined  and  firmly  held  together  with  a  dur- 
able binder."  This  court  determined  in  Metsker  v. 
Whitsell,  supra,  in  speaking  of  the  petitions  and  roads 
here  in  controversy,  that:  "It  is  manifest  that  the  leg- 
islature had  a  purpose  in  view  in  providing  for  the  use 
of  *  combinations*  of  stone  and  gravel,  and  it  is  scarcely 
to  be  doubted  that  such  purpose  was  to  prevent,  or 
mitigate,"  disintegration,  "and,  in  securing  such  result. 
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to  permit  the  gravel  or  broken  stone,  or  both,  to  be  more 
closely  united  by  binding  with  coal  tar,  cement,  or  other 
substance  adapted  to  such  purpose.  As  the  statute  is 
silent  on  the  subject  of  binding  material,  we  cannot  say 
that  the  use  of  asphalt,  for  such  purpose,  would  be  un- 
lawful, even  if  it  were  conceded  that  its  use  might  entail 
unnecessary  expense.  *  *  *  We  hold  that  under 
either  act,  a  binder  may  be  used,  to  form  a  closer  union 
of  stone  or  gravel,  and  the  question  of  what  is  the  most 
suitable  material  is  one  for  the  determination  of  the 
local  authorities.''    Such  is  the  law  of  this  case. 

Therefore  in  this  proceeding  it  was  adjudicated  that 

some  kind  of  a  binder  may  be  ordered.    To  apply  the 

language  of  said  adjudication,  ''as  the  statute  is 

6.  silent  on  the  subject  of  binding  material,  we  can- 
not say  that  the  use  of  cement  and  of  metal 
plates  and  triangular  metal  mesh  ''for  such  purpose 
would  be  unlawful."  This  statute  provides  for  combi- 
nations of  gravel  and  broken  stone.  The  order  here  is 
within  the  statute.  The  statute  contemplates,  accord- 
ing to  said  decision,  a  binder  of  "cement  or  other  sub- 
stance." The  order  here  is  within  the  statute  and  the 
decision ;  and  the  petition  requests  a  binder. 

The  statute  names  no  criterion  for  determining 
whether  cement,  as  a  binder,  shall  be  poured  over 
broken  stone  and  gravel  placed  on  the  roadbed  and  al- 
lowed to  trickle  to  needed  points  for  contact,  or  whether 
the  cement,  as  a  binder,  shall  be  thoroughly  mixed  with 
the  broken  stone  and  gravel  before  the  same  is  placed 
on  the  roadbed.  The  statute  names  no  criterion  for  de- 
termining whether  the  one  will  construct  a  bound  road, 
or  the  other  a  concrete  road.  The  statute,  for  that 
matter,  defines  no  difference  between  roads  constructed 
by  the  two  methods  above  mentioned;  the  statute  does 
not  say  that  the  jurisdiction  of  the  board  to  construct 
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a  road  of  broken  stone  and  gravel  bound  by  cement  shall 
cease  and  end  if  the  board  orders  the  cement  used  as 
specified  in  the  report  here  considered.  Therefore 
neither  the  circuit  court  nor  this  court  can  say  within 
the  statute  that  the  road  ordered  is  90  far  different  from 
that  petitioned  for  as  to  destroy  jurisdiction  of  either 
the  board  or  the  court  to  make  the  order. 

To  advise  the  board  is  the  engineer's  special  duty  for 

which  he  is  especially  qualified.     The  duty  of  the  board 

is   to   provide  a   durable  pavement,   and  thus 

8.  economize  for  those  who  pay.  We  are  not  to  be 
understood  as  holding  that  the  viewers  and  engi- 
neer can  recommend,  and  the  board  order,  an  entirely 
different  character  of  road  from  that  petitioned  for,  but 
we  do  hold  that  within  the  bounds  of  fair  and  good 
judgment  and  engineering  needs,  the  board  may,  if  it 
grants  the  petition,  order  that  the  road  petitioned  for 
shall  be  constructed  after  approved  methods,  and  under 
the  guidance  of  engineering  and  common  experience. 
We  hold  that  the  difference  between  the  petition,  the 
report  and  the  order,  shown  by  the  facts  specially  found, 
are  not  such  as  to  justify  conclusions  Nos.  3  and  4.  The 
exceptions  thereto  should  have  been  sustained. 

The  court's  fifth  conclusion  is  that  the  board  had  no 
jurisdiction  to  order  said  road  constructed  under  said 
last  report,  for  that  it  was  not  shown,  so  as  to  enable 
this  court  to  find,  that  the  proper  steps  were  taken  to 
give  the  board  jurisdiction  to  make  such  order,  and 
therefore  the  circuit  court  has  no  jurisdiction  to  make 
any  order  for  such  improvements.  We  assume  that  this 
conclusion  does  not  refer  to  a  lack  of  showing  of  proper 
steps  to  give  the  board  jurisdiction  of  the  petition  and 
proceedings  thereunder.  The  petition  was  lawful.  The 
three  and  only  contestants  voluntarily  appeared,  and 
have  urged  their  resistance  for  over  seven  years,  and  at 
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their  request  the  proceeding  has  been  by  this  court  and 
by  two  circuit  courts  remanded  to  the  board  for  further 
proceedings. 

The  reference  may  be  to  steps  taken  before  the  boards 
or  by  the  board,  as  to  the  last  report  of  the  viewers, 
alleged  to  recommend  matters  so  far  beyond  the  scope 
of  £he  petition  that  the  board's  approval  thereof  was 
beyond  its  jurisdiction.  We  have  found  that  the  board 
had  jurisdiction  of  the  cause  and  the  parties,  and  there- 
fore on  appeal  the  circuit  court  had  jurisdiction.  We 
have  also  determined  that  the  character  of  the  road 
ordered  was  within  the  board's  jurisdiction. 

The  fifth  conclusion  may  refer  to  lack  of  jurisdiction 
because  there  was  no  supplemental  report  as  to  dam- 
ages.   The  court  found  as  a  fact  that  it  does  not 

9.  appear  from  the  record  of  the  board  that  the 
viewers  and  engineer  made  a  supplemental  re- 
port as  to  claims  for  damages,  or  as  to  persons  under 
disability  who  may  be  damaged  by  the  taking  of  their 
land.  §7718  Bums  1914,  Acts  1905  p.  521,  §69,  provides 
in  effect  that  the  viewer's  report,  when  filed,  shall  stand 
for  ten  days,  and  the  viewers  shall  assess  such  dam- 
ages; any  one  dissatisfied  may  except  to  the  supple- 
mental report  Section  7719,  supra,  provides  that  after 
all  matters  of  damages  have  been  determined,  the  board 
shall  examine  and  act  on  the  report  as  to  construction. 
The  court  did  not  find  that  any  claims  for  damages 
were  filed,  or  that  the  land  of  any  infants  or  others 
under  disability  were  taken  or  affected  adversely.  The 
report  stood  without  action  thereon  for  over  three 
months.  The  appellees  did  not  object  to  action  thereon 
by  the  board  in  the  absence  of  a  supplemental  report 
as  to  damages.  The  appellees,  so  far  as  appears,  filed 
no  claims  for  damarres.  It  will,  under  such  circum- 
stances, be  presumed  that  no  person  or  party  was  ad- 
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versely  affected  as  to  damages,  and  that  there  was  no 
occasion  for  a  supplemental  report.  Metsker  v.  WhiU 
sell,  supra,  144. 

The  objectors  were  appellants  in  the  circuit  court, 

and  the  burden  rested  on  them  to  produce  evidence  of 

facts  destroying  the  board's  power  to  proceed — 

10.   an   issue   raised   by   the   objectors.    Heath   V. 
Sheetz  (1905),  164  Ind.  665,  668,  74  N.  E.  505. 

Under  these  circumstances  the  absence  of  a  finding 
as  to  a  supplemental  report  does  not  justify  a  conclu- 
sion that  the  board  had  no  jurisdiction  to  proceed.  The 
exception  to  the  fifth  conclusion  should  have  been  sus- 
tained. 

The  final  conclusion  is  that  the  judgment  of  the  court 
should  be  in  favor  of  the  remonstrators  for  their  costs, 
and  that  the  cause  should  be  remanded  to  the  board  for 
proceedings  in  accord  with  the  mandate  in  Metsker  v. 
WhitseU,  supra,  and  with  the  judgment  of  the  circuit 
court.  The  direction  that  the  board  proceed  according 
to  tiie  said  mandate  of  this  court  is  not  material,  for 
the  reason  that  all  proceedings  must  be  consistent  with 
said  mandate.  In  view  of  our  determination  that  the 
circuit  court  was  in  error  in  each  of  its  other  conclu- 
sions, the  mandate  that  the  board  proceed  in  accord 
therewith  was  erroneous.  The  exception  to  this  con- 
clusion should  have  been  sustained. 

In  view  of  the  conclusions  we  have  reached  herein, 
no*  ruling  need  be  made  on  other  questions  presented 
by  appellants. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  with  instructions  that  the  court  re- 
state its  conclusions  of  law  in  accord  with  this  opinion, 
remand  the  cause  to  the  board  of  commissioners,  with 
mandate  that  the  board  proceed  in  accord  with  its  final 
order,  that  the  auditor  advertise  for  bids  under  the  re- 
port of  the  viewers  and  engineer.    Judgment  against 
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the  remonstrators  for  costs  of  this  appeal  and  costs  of 
last  appeal  to  the  circuit  court. 
Lairy  J.  not  participating. 

Note. — ^Reported  in  119  N.  E.  865.     Subsequent  appeal,  law  of 
the  case,  34  L.  R.  A.  321.     See  under  (5)  37  Cyc  136. 


Scherer  v.  State  of  Indiana. 

[No.  23,362.     Filed  January  3,  1919.] 

1.  Indictment  and  Information.— iSwi^ctency. — Keeping  Place 
for  Unlawful  Sale  of  Intoxicating  Liquor. — Surplusage, — ^In  a 
prosecution  under  §8351  Bums  1914,  Acts  1907  p.  689,  a  motion 
to  quash  the  affidavit  because  it  contained  a  recital  that  the 
building  was  not  licensed,  and  therefore  did  not  specifically 
show  that  the  defendant  was  not  licensed,  was  properly  over- 
ruled, where,  by  eliminating  such  recital,  an  offense  was 
charged  substantially  in  the  language  of  the  statute,  since  there 
could  be  no  doubt  as  to  the  crime  charged,  the  recital  being 
meaningless  surplusage  in  view  of  the  fact  that  no  law  provides 
for  licensing  a  building  for  the  sale  of  intoxicating  liquors, 
p.  16. 

2.  Intoxicating  Liquors.  —  Indictment, — Sufficiency, — Negative 
ing  Defenses. — In  charging  the  offense  of  keeping,  running  and 
operating  a  place  for  the  sale  of  intoxicating  liquors  in  viola- 
tion of  §8351  Bums  1914,  Acts  1907  p.  689,  it  is  not  necessary 
to  negative  the  provisos  in  the  statute,     p.  16. 

3.  Indictment  and  Information. — Sufficiency. — Pleading  Facts. 
— Intoxicating  Liquors. — ^An  affidavit,  under  §8351  Bums  1914, 
Acts  1907  p.  689,  which  contains  in  plain  and  concise  language, 
without  unnecessary  repetition,  a  statement  of  the  ultimate 
facts  that  the  state  must  prove,  is  sufficient,  as  the  state  is  not 
required  to  plead  the  evidence  supporting  such  facts,    p.  17. 

4.  Indictment  and  Information.  — 5ttj(^<»ency.  —  Pleading. — 
Conclusions. — Intoxicating  Liquors, — Under  §8351  Bums  1914, 
Acts  1907  p.  689,  an  affidavit  charging  an  offense  substantially 
in  the  language  of  the  statute  is  sufficient  as  against  a  motion 
to  make  the  affidavit  more  specific,  notwithstanding  the  provi- 
sions of  Acts  1915,  ch.  62,  p.  123.    p.  17. 

5.  Criminal  Law. — Instructions. — Reasonable  Doubt, — Harmless 
Error. — An  instruction  on  reasonable  doubt,  which  required  the 
jury  to  consider  the  evidence  as  a  whole,  and  stated  that  "acts 
when  considered  apart  from  all  other  evidence  may  appear 
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innocent,  but  when  considered  with  other  evidence  may  import 
guilt,'*  objected  to  as  an  invasion  of  the  province  of  the  jury, 
is  subject  to  criticism,  in  that  the  same  consideration  may 
import  innocence  as  well  as  ^ilt,  but  the  instruction,  consid- 
ered as  a  whole,  is  held  harmless,    p.  18. 

6.  Criminal  Law. — Instructioru — Province  of  Jury, — Invasion. — 
Article  1,  §19,  of  the  Constitution,  giving  the  jury  the  right  to 
determine  the  law  and  the  facts  in  criminal  cases,  does  not 
deprive  the  trial  court  of  the  right  to  advise  the  jury  as  to  the 
law  applicable,    p.  18. 

7.  Criminal  Law.  —  Proof.  —  Material  and  Incidental  Facta, — 
Eeaxonahle  Doubt, — Ultimate  or  material  facts  are  those  essen- 
tial in  charging  an  offense  and  must  be  proved  beyond  a  rea- 
sonable doubt;  while  incidental  or  subordinate  facts  need  not 
be  so  proved,    p.  18. 

8.  Criminal  Law. — Trial, — Instruction, — Sufficiency,  —  Reason- 
able Doubt, — Instructions  on  reasonable  doubt,  though  not  con- 
taining all  the  definitions  on  the  subject,  were  sufficient,  where, 
considered  together,  they  told  the  jury  that,  if  it  could  recon- 
cile evidence  upon  any  reasonable  hypothesis  consistent  with 
the  defendant's  innocence,  it  was  its  duty  to  do  so.    p.  19. 

9.  Criminal  Law.  —  Evidence, — Reputation, — Instructions, — ^An 
instruction  relative  to  the  puri>ose  of  evidence  of  the  defend- 
ant's reputation  for  morality  which  precluded  a  consideration 
of  such  evidence  for  any  purpose  other  than  in  connection  with 
the  rest  of  the  evidence,  in  determining  the  defendant's  guilt 
or  innocence,  was  erroneous,  in  view  of  the  evidence  and  pun- 
ishment assessed,    p.  19. 

10.  Criminal  Law. — Trial, — Evidence, — Instructions, — Province 
of  Jury, — ^An  instruction  that,  by  constitutional  provision,  the 
jury  was  the  judge  of  the  law  and  facts,  and  that  undertook 
to  explain  the  jury's  duty  within  the  meaning  of  the  constitu- 
tional provision  and  to  admonish  as  to  the  law's  safeguards  to 
society,  is  held  not  objectionable  as  an  invasion  of  the  province 
of  the  jury.    p.  21. 

From  Hamilton  Circuit  Court;  James  M.  Purvis, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  C.  B. 
Scherer.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Reversed. 

Floyd  G.  Christian,  Ira  W,  Christian,  and  Ralph  H 
Waltz,  for  appellant. 
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Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings 
and  Dale  F.  Stansbury,  for  the  state. 

Myers,  J. — ^Appellant  was  charged  by  affidavit,  tried 
and  convicted  by  a  jury  in  the  court  below,  with  keep- 
ing, running  and  operating  a  place  where  intoxicating 
liquors  were  sold,  in  violation  of  §8351  Bums  1914,  Acts 
1907  p.  689. 

Appellant  has  appealed  to  this  court  and  insists:   (1) 

That  the  trial  court  erred  in  overruling  his  motion  to 

quash  the  affidavit.     In  support  of  this  claim,  he 

1.  makes  the  point  that  the  affidavit  does  not  spe- 
cifically show  that  he  was  not  licensed  to  sell 
hquor  as  provided  by  law.    As  a  basis  for  this 

2.  insistence  our  attention  is  called  to  the  recital 
"not  then  and  there  having  a  license  to  sell  in- 
toxicating liquor,"  which  he  claims  refers  to  the  build- 
ing as  not  being  licensed,  and  not  to  him.  In  this  ap- 
pellant's contention  is  correct.  That  the  affidavit  so 
charges  is  plainly  obvious.  It  is  also  true  that  there 
was  no  law  in  this  state  authorizing  the  issuance  of  a 
license  to  a  building  or  to  a  place  for  the  sale  of  intoxi- 
cating liquor.  Appellant  has  not  claimed,  nor  do  we 
believe  he  will  claim,  that  by  reason  of  the  ineffectual 
and  inconsequential  recital  in  question  he  was  deceived 
or  was  in  doubt  as  to  the  charge  made  against  him. 
Had  the  pleader  alleged  that  appellant  did  not  then  and 
there  have  a  license  to  sell  intoxicating  liquors,  he  would 
have  negatived  the  provisos  in  the  statute.  Schondel 
V.  State  (1910),  174  Ind.  734,  93  N.  E.  67.  But,  con- 
sidering the  affidavit  as  we  find  it,  the  provisos  were 
not  negatived,  nor  was  it  necessary  to  do  so  in  charging 
the  offense  of  keeping,  running  and  operating  a  place 
where  intoxicating  liquors  are  sold,  bartered  and  given 
away  in  violation  of  law.  Rigrish  v.  State  (1912),  178 
Ind.  470,  99  N.  E.  786.    By  eliminating  the  meaning- 
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less  and  surplus  words  from  the  aflSdavit,  it  then 
charges  appellant  with  the  offense  aforesaid  practically 
in  the  lansruage  of  the  statute,  and  is  sufficient  under 
the  rulings  of  this  court  to  withstand  a  motion  to  quash. 
Donovan  V.  State  (1907),  170  Ind.  123,  83  N.  E.  744; 
Regadanz  V.  State  (1908),  171  Ind.  387,  86  N.  E.  449; 
Rigrish  v.  State,  supra. 

Appellant  also  assigns  as  error:  (2)  The  overruling 
of  his  motion  to  make  the  affidavit  more  specific.  Under 
this  specification  he  argues  that  he  was  entitled  to  the 
facts  upon  which  the  pleader  based  his  conclusion  that 
appellant  ''did  then  and  there  unlawfully  keep,  run  and 
operate  a  place  where  intoxicating  liquors  were  then 
and  there  sold,  bartered  and  given  away  in  violation  of 
the  laws  of  the  State  of  Indiana." 

''A  statement  of  the  facts  constituting  the  offense  in 
plain  and  concise  language  without  unnecessary  repeti- 
tion'' is  the  rule  in  criminal  pleading.     §2040 

3.  Bums  1914,  Acts  1905  p.  584,  §169 ;  Brunaugh  V. 
State  (1909),  173  Ind.  483,  90  N.  E.  1019.  The 
affidavit  before  us,  as  to  the  particulars  ques- 

4.  tioned,  is  the  statement  of  ultimate  facts  which 
the  state,  in  order  to  convict,  must  prove.    The 

effect  of  appellant's  insistence  would  require  the  pleader 
to  state  the  evidence  upon  which  he  relies  to  sustain 
these  facts.  This  is  not  the  law.  Brunaugh  V.  State, 
supra.  The  rule  for  which  appellant  contends  would 
also  contravene  the  well-settled  rule  that  an  offense,  as 
here,  may  be  charged  in  the  language  of  the  statute. 
From  these  observations  we  conclude  that  this  is  not  a 
case  where  the  remedy  given  by  statute  (Acts  1915  p. 
123)  applies. 

Appellant  has  assigned  error  on  the  overruling  of  his 
motion  for  a  new  trial.    Under  this  assignment  he  ques- 

VOL.  188—2 
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tions  (1)  instructions  Nos.  2,  6,  8  and  9  given  by  the 
court  to  the  jury  on  its  own  motion. 

As  to  instruction  No.  2,  he  insists  that  it  invades  the 
province  of  the  jury  and  imposes  restrictions  and  limi- 
tations upon  the  jury  in  weighing  the  evidence 

5.  and  in  determining  the  probative  forces  of  facts 
and  circumstances.    This  instruction  reads  as 

follows:  "While  it  is  necessary  that  every  essential 
element  of  the  crime  charged  against  the  defendant 
should  be  proved  by  the  evidence  beyond  a  reasonable 
doubt,  this  does  not  mean  that  all  the  incidental  or  sub- 
sidiary facts  should  be  proved  beyond  a  reasonable 
doubt.  Evidence  is  not  to  be  considered  in  fragmentary 
parts,  and  as  each  fact  or  circumstance  stood  apart  from 
the  others,  but  the  entire  evidence  is  to  be  considered. 
Acts  when  considered  apart  from  all  other  evidence  may 
appear  innocent,  but  when  considered  with  other  evi- 
dence may  import  guilf 

This  instruction  is  subject  to  criticism,  in  that  the 
same  consideration  referred  to  in  the  last  part  of  this 
instruction  may  import  innocence  as  well  as  guilt;  how- 
ever, considering  the  instructions  as  a  whole,  we  are 
persuaded  that  this  instruction,  for  this  reason,  was 
not  harmful  to  appellant. 

It  is  true  the  Constitution  of  this  state.  Art.  1,  §19, 

gives  the  jury  in  criminal  cases  the  right  to  determine 

the  law  and  the  facts,  but  this  constitutional  pro- 

6.  vision  does  not  take  away  from  the  trial  court 
the  right  to  advise  the  jury  as  to  the  law  appli- 
cable to  such  cases.    The  ultimate  or  material 

7.  facts  are  those  essential  in  charging  the  offense, 
and  must  be  proved  at  the  trial ;  while  the  inci- 
dental or  subordinate  facts  mentioned  in  the  instruc- 
tion are  those  that  are  evidential.  As  to  these  two 
classes  this  court  has  uniformly  held  that  the  first  must 
be  proved  beyond  a  reasonable  doubt  before  there  can 
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be  a  conviction,  and  that  it  is  unnecessary  to  so  prove 
the  latter.  Osbum  V.  State  (1904),  164  Ind.  262,  271, 
73  N.  E.  601;  State  v.  Fisk  (1907),  170  Ind.  166,  169, 
83  N.  E.  995;  Fntz  V.  State  (1912),  178  Ind.  463,  466, 
99  N.  E.  727.  This  instruction  is  not  subject  to  the 
objections  urged  against  it. 

Appellant  was  not  harmed  by  instruction  No.   6. 

While  it  does  not  include  all  the  definitions  found  in 

the  books  on  the  subject  of  reasonable  doubt,  yet 

8.  the  jury  was  plainly  told  that  if  it  could  reconcile 
the  evidence  upon  any  reasonable  hypothesis  con- 
sistent with  the  defendant's  innocence,  it  should  do  so, 
and  not  convict  unless,  upon  a  full  consideration  of  all 
the  evidence,  they  were  satisfied  of  the  defendant's  guilt 
with  that  certainty  that  it  would  be  willing  to  act  "in 
the  more  weighty  and  important  matters  relating  to 
your  own  affairs."  Instruction  No.  7  was  also  on  the 
subject  of  reasonable  doubt,  and  the  two  instructions 
when  considered  together,  as  they  must  be,  fully  in- 
formed the  jury  as  to  the  certainty  of  guilt  which  must 
be  attained  in  order  to  find  appellant  guilty  as  defined 
by  the  phrase  "beyond  a  reasonable  doubt." 

Instruction  No.  8  was  as  follows :     "Witnesses 

9.  have  been  called  in  the  trial  of  this  cause  who 
gave  you  their  opinions  concerning  the  reputa- 
tion of  the  defendant  for  morality  and  his  standing  as 
a  law-abiding  citizen  up  to  and  prior  to  the  time  of  this 
alleged  crime.  This  evidence  was  not  admitted  to  fur- 
nish the  defendant  with  an  excuse,  license  or  defense 
for  the  crime  charged  in  this  case,  if  you  are  satisfied 
that  he  did  commit  this  crime ;  for  the  law  proposes  to 
be  fair  and  impartial  to  all,  and  requires  that  all  per- 
sons, whether  of  good  or  bad  reputation  must  obey  it. 
These  opinions  are  only  competent  for  you  to  consider 
while  considering  all  the  evidence  in  this  case,  in  de- 
termining the  guilt  or  innocence  of  the  defendant  as 
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to  the  crime  charged  in  this  case;  but  if,  after  a  fair 
and  honest  consideration  of  all  the  evidence  in  the  case 
and  these  opinions,  you  are  satisfied  beyond  a  reason- 
able doubt  that  this  defendant  did  commit  the  crime 
charged  in  the  affidavit  herein,  then  it  is  your  duty  to 
find  him  guilty  as  charged,  regardless  of  his  reputation 
and  these  opinions/' 

It  will  be  observed  that  by  this  instruction  the  jury 
was  told  that  the  evidence  relating  to  the  defendant's 
character  for  morality  and  as  a  law-abiding  citizen  was 
"only  competent  while  considering  all  the  evidence  in 
the  case,  in  determining  his  guilt  or  innocence.  True, 
previous  good  character  will  not  justify  the  commis- 
sion of  crime,  nor  will  it  alone  avail  as  a  defense,  where, 
upon  a  consideration  of  all  the  evidence  introduced  at 
the  trial,  it  clearly  appears  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  of  the  offense  with  which 
he  is  charged.  But  this  is  not  the  only  purpose  for 
which  good  character  if  found  by  the  jury  may  be  con- 
sidered. For,  as  said  in  Walker  V.  State  (1894),  136 
Ind.  663,  669,  36  N.  E.  356,  and  reaffirmed  in  Hundley 
V.  State  (1909),  173  Ind.  684,  91  N.  E.  225:  "Good 
character  may  always  benefit  a  guilty  defendant,  for  the 
jury  may  take  it  into  consideration  in  fixing  his  punish- 
ment, and  may,  by  reason  of  his  character,  mitigate  the 
punishment."  Under  the  instruction  before  us  the  jury 
was  precluded  from-  considering  good  character  of  the 
appellant  for  any  purpose  other  than  in  connection  with 
all  of  the  other  evidence  in  determining  his  guilt.  Upon  a 
careful  consideration  of  the  evidence  in  this  case,  and 
in  view  of  the  punishment  assessed,  we  are  satisfied 
that  the  instruction  was  not  only  erroneous,  but  harm- 
ful.    1  Wharton,  Criminal  Law  (11th  ed.)  §397. 

Instruction  No.  9  told  the  jury,  first,  that  under  the 
Constitution  of  the  state  it  was  the  judge  of  the  law 
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and  the  facts ;  secondly,  it  undertook  to  explain 
10.   to  the  jury  its  duty  within  the  meaning  of  that 

provision ;  and  thirdly,  it  amounted  to  an  admoni- 
tion to  the  jury  as  to  the  law's  safeguards  to  society. 
This  instruction  is  made  up  mainly  from  expressions 
taken  from  the  reported  opinions  of  this  court  and, 
while  we  cannot  say  that  it  was  an  improper  instruction, 
yet,  it  is  close  to  the  border  line  of  confusing  the  jury 
as  to  its  right  under  the  Constitution  to  determine  the 
law  and  the  facts.  The  objection  that  it  invades  the 
province  of  the  jury  and  imposes  restrictions  and  limi- 
tations upon  it  not  warranted  by  the  Constitution  can- 
not be  sustained. 

Other  questions  are  presented  which  may  not  arise 
at  another  trial,  and  we  deem  it  unnecessary  to  consider 
them  at  this  time.  For  the  error  in  giving  instruction 
No.  8,  the  judgment  must  be  reversed,  and  it  is  so 
ordered  with  instructions  to  the  trial  court  to  grant  a 
new  trial,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
Note;— Reported  in  121  N.  E.  369. 


Bass  v.  State  of  Indiana. 

[No.  23,378.     Filed  November  8,  1918.     Rehearing  denied 
January  10,  1919.] 

1.  Criminal  Law. — Motion  in  Arrest, — Motion  to  Qtiash. — Test- 
ing Indictment, — ^An  indictment  is  not  subject  to  the  same  test 
by  a  motion  in  arrest  as  it  is  by  a  motion  to  quash,  as  a  motion 
in  arrest  presents  only  the  questions  that  the  offense  was  not 
oonmutted  within  the  jurisdiction  of  the  court,  and  that  the 
indictment  does  not  state  facts  sufficient  to  constitute  a  public 
offense,    p.  22. 

2-  Criminal  Law. — Appeal. — BUI  of  Exceptions. — Time  fo7'  Fil- 
ing.— ^Where  time  beyond  the  term  is  desired  for  the  filing:  of 
a  bill  of  exceptions  containing  the  evidence,  under  §287,  Acts 
1905  p.  584,  §2163  Bums  1914,  leave  therefor  must  be  given  by 
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the  court  at  the  time  of  the  ruling  on  the  motion  for  a  new 
trial,  p.  24. 
3.  Criminal  Law.— BiZi  of  Exceptions.— Filing. — Certificate. — 
Record. — Discrepancy. — ^Where  a  criminal  case  was  terminated 
in  the  April  term  of  court  and  the  bill  of  exceptions  was  not 
filed  until  the  September  term,  the  record  being  silent  as  to  any 
extension  of  time  for  the  filing  thereof,  a  recital  in  the  judge's 
certificate  that  the  bill  of  exceptions  was  tendered  "within  time 
aUowed"  does  not  show  such  conflict  between  the  certificate  and 
the  order-book  entry  as  to  make  the  bill  a  part  of  the  record, 
since  the  record  discloses  a  failure  to  comply  with  §287,  Acts 
1905  p.  584,  §2163  Bums  1914.    pp.  24, 25. 

From  Delaware  Circuit  Court;  William  A.  Thompson, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Frank 
Bass.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

Ball  &  Needham,  for  appellant. 
Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings 
and  Dale  F.  Stansbury,  for  the  state. 

Myers,  C.  J. — Appellant  was  indicted  and  convicted 
in  the  Delaware  Circuit  Court  by  a  jury  of  keeping  a 
place  where  intoxicating  liquors  were  sold,  and  of  being 
found  in  possession  of  intoxicating  liquors  for  the  pur- 
pose of  sale,  in  violation  of  §1,  Acts  1907  p.  689,  §8351 
Bums  1914.  ^ 

Appellant's  motion  for  a  new  trial  and  his  motion  to 
arrest  the  judgment  were  each  overruled,  and  judgment 
was  rendered  on  the  verdict.  Each  of  these  rulings  is 
separately  assigned  as  error. 

Appellant,  to  sustain  his  motion  to  arrest,  cites  J5am- 

hardt  V.  State  (1908),  171  Ind.  428,  86  N.  E.  481,'  and 

Regadanz  V.  State  (1908),  171  Ind.  387,  86  N. 

1.    E.  449.     In  both  of  these  cases  a  ruling  on  the 

motion  to  quash  was  hald  to  be  erroneous.    But 

it  must  be  remembered  that  a  motion  to  quash  and  a 

motion  to  arrest  will  not  alike  test  the  indictment. 
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WoodsniaU  v.  State  (1913),  179  Ind.  697,  102  N.  E. 
130;  Boos  V.  State  (1913),  181  Ind.  562,  105  N.  E.  117. 
This  court  has  held  that  a  motion  to  arrest  presents 
two  questions:  (1)  That  the  offense  was  not  committed 
within  the  jurisdiction  of  the  court;  (2)  that  the  in- 
dictment does  not  state  facts  sufficient  to  constitute  a 
public  offense.  Lay  V.  State  (1913) ,  180  Ind.  1, 102  N.  E. 
274;  Pittsburgh,  etc.,  R.  Co.  V.  State  (1912),  178  Ind. 
498,  99  N.  E.  801.  The  indictment  before  us  is  clearly 
good  as  against  the  questions  presented  by  the  motion 
to  arrest.  It  also  meets  the  objections  successfully 
urged  against  the  indictment  in  the  cases  cited  where 
the  rulings  on  the  motions  to  quash  were  considered. 
The  motion  to  arrest  the  judgment  was  properly  over- 
ruled. Yazel  V.  State  (1908),  170  Ind.  535,  84  N.  E. 
972;  Schoemaker  V.  State  (1912),  179  Ind.  248,  100  N. 
E.  753;  Mercer  V.  State  (1912),  179  Ind.  426,  101  N. 
E.  484. 

Appellant,  in  support  of  hia  motion  for  a  new  trial, 
relies  on  certain  specifications  which  involve  a  consid- 
eration of  the  evidence.  The  state  insists  that  none  of 
these  questions  can  be  considered  for  the  reason  that 
the  bill  of  exceptions  containing  the  evidence  is  not  in 
the  record.  This  insistence  is  grounded  upon  the  claim 
that  the  record  shows  that  the  case  was  disposed  of  at 
the  April  term  of  the  Delaware  Circuit  Court,  and,  al- 
though no  time  was  given  beyond  the  term,  the  bill  of 
exceptions  was  not  filed  until  the  September  term  of 
that  court.  The  record  shows  that  appellant's  motion 
for  a  new  trial  was  overruled  July  3,  1917,  but  there  is 
no  order-book  entry  showing  that  time  was  then  given 
for  the  filing  of  any  bill  of  exceptions.  The  record  fur- 
ther discloses  that  the  bill  of  exceptions  in  question 
was  filed  September  25,  1917.  The  terms  of  the  Dela- 
ware Circuit  Court  begin  on  the  first  Mondays  of  Janu- 
ary, April  and  September.     §1461  Bums  1914. 
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The  statute  on  the  subject  now  under  consideration, 
§287,  Acts  1905  p.  584,  §2163  Bums  1914,  provides  that 
any  decisions  of  the  court,  excepted  to  at  the  time,  which 
are  matters  properly  to  be  incorporated  into  the  motion 
for  a  new  trial,  will  be  carried  forward  to  the  time  of 
the  ruling  thereon,  and  may  be  included  in  the  bill  of 
exceptions  to  be  filed  at  any  time  during  the  term  or 
within  such  time  as  the  court  may  then  allow.  Under 
this  and  similar  statutory  provisions,  this  court  has 
uniformly  held  that  where  a  bill  of  exceptions  contain- 
ing the  evidence  is  to  be  filed  after  the  term, 

2.  leave  therefor  must  be  given  by  the  court  at  the 
time  of  the  ruling  on  the  motion  for  a  new  trial. 

Rose  v.  State  (1908),  171  Ind.  662,  87  N.  E.  103,  17 
Ann.  Cas.  228;  State  V.  Chenoweth  (1904),  163  Ind.  94, 
71  N.  E.  197;  Meyers  V.  State  (1904),  163  Ind.  345,  71 
N.  E.  957;  Utterback  V.  State  (1899),  153  Ind.  545,  55 
N.  E.  420;  Robards  V.  State  (1898),  152  Ind.  294,  53 
N.  E.  234;  Bennett  V.  Root  Furniture  Co.  (1911),  176 
Ind.  606,  96  N.  E.  708;  Klein  V.  State  (1901),  157  Ind. 
146,  60  N.  E.  1036;  Home  Stove  Co.  V.  Bishop  (1918), 

67  Ind.  App. ,  119  N.  E.  152 ;  Stremmel  V.  Gaar, 

etc.,  Co.  (1911),  176  Ind.  600,  96  N.  E.  703;  Wilson  V. 
Kester  (1915),  59  Ind.  App.  471,  109  N.  E.  744. 

In  the  present  case  it  certainly  appears  that  the  pro- 
ceedings in  the  circuit  court  were  terminated  at  the 
April  term,  except  the  filing  of  the  bill  of  exceptions, 
which  was  done  at  the  September  term,  and  it  does  not 
appear  that  time  was  allowed  therefor  at  the  April 
term,  unless  it  can  be  said  that  the  judge's  certificate  as 
to  the  correctness  of  the  bill  would  warrant  such  infer- 
ence. 

Appellant  takes  the  position  that  this  certificate  and 

the  order-book  entry  showing  that  the  bill  was  filed  is 

sufficient  under  the  decisions  of  this  court  to 

3.  make  the  bill  a  part  of  the  record.    In  support 
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of  this  contention  he  cites:  Robinson  V.  State  (1898), 
152  Ind.  304,  53  N.  E.  223 ;  Indiana,  etc.,  R.  Co.  V.  Adams 
(1887),  112  Ind.  302,  14  N.  E.  80;  Ross  V.  Illinois  Glass 
Co.  (1916),  64  Ind.  App.  166,  115  N.  E.  598;  Smith  V. 

Cleveland,  etc.,  R.  Co.  (1918),  67  Ind.  App. ,  117  N. 

E.  534.  He  insists  that  these  cases  control  for  the  rea- 
son that  the  affirmative  recitals  in  the  certificate  and 
the  order,  made  at  the  time  it  was  filed,  conflict  with 
the  record  which  fails  to  show  that  time  was  allowed. 
The  particular  lan^fuage  of  the  certificate  relied  on  fol- 
lows: "And  on  the  25th  day  of  September,  1917,  and 
within  the  time  allowed  by  the  court  so  to  do,  the  de- 
fendant tendered  this  his  bill  of  exceptions  number  one, 
which  contains  the  tjnpewritten  transcript  of  the  evi- 
dence, so  taken  as  aforesaid,  and  prayed  that  the  same 
might  be  signed,  sealed  and  made  a  part  of  the  record 
in  this  cause ;  which  is  accordingly  done,  this  25th  day 
of  September,  1917,  and  the  same  is  ordered  to  be  certi- 
fied by  the  clerk  of  this  court,  without  copying,  as  a 
part  of  the  record  in  this  cause."  The  order  book  entry 
of  September  25,  1917,  has  this  statement:  "It  is  there- 
fore ordered  by  the  court  that  said  bill  of  exceptions 
be  and  the  same  is  now  filed  as  a  part  of  the  record  in 
this  cause." 

We  cannot  agree  that  the  point  made  by  appellant  is 
well  taken.    We  are  unable  to  affirm  that  any  conflict 

exists  between  any  order-book  entry  and  the  cer- 
3.    tificate ;  nor  is  there  any  discrepancy  in  the  dates 

concerning  the  order  of  events  between  the  rec- 
ord entries  and  the  certificate,  as  existed  in  the  cases 
cited  by  appellant.  This  record  discloses  a  clear  omis- 
sion to  comply  with  the  statute  expressly  stating  what 
shall  be  done  in  order  to  make  a  bill  of  exceptions  con- 
taining the  evidence,  filed  after  the  term,  a  part  of  the 
record.  After  a  careful  consideration  of  the  statute 
and  the  rulings  of  this  court,  we  conclude  that  the  bill 
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of  exceptions  in  question  is  no  part  of  the  record,  and 
any  questions  sought  to  be  presented  depending  upon 
the  evidence  cannot  be  considered. 

No  other  questions  are  presented,  and  the  judgment 
is  affirmed. 

Note.— Reported  in  120  N.  E.  657. 


Steenburg  et  al.  v.  Kyle  et  al. 

[No.  23,441.     Filed  January  21,  1919.] 

1.  Drains.  —  Establishment.  —  Construction  Along  Line  of  Old 
Drain. — ^The  jurisdiction  of  proceedings  to  repair  and  enlarge 
an  existing  drain,  under  §§6141-6143  Bums  1914,  Acts  1907 
p.  508,  is  in  the  tribunal  that  established  it.    p.  28. 

2.  Drains.  —  Repair.  —  Jurisdiction.  —  Coruclusiveness  of  Jvdg- 
ment. — ^Where  a  drain  affecting  lands  in  adjoining  counties  was 
established  by  a  proceeding  in  the  circuit  court  of  one  of  the 
counties,  and  thereafter,  in  a  proceeding  in  the  court  of  the 
other  county,  a  new  drain  was  established,  under  §§6141-614? 
Burns  1914,  Acts  1907  p.  508,  over  practically  the  same  drain- 
age course,  the  jurisdiction  of  the  latter  court  cannot  be  at- 
tacked, in  a  subsequent  proceeding  in  the  former  court  to 
repair  the  drain,  on  the  ground  that  the  proceeding  establishing 
the  new  drain  was  in  fact  nothing  more  than  a  proceeding  to 
repair  the  old  drain,  since  the  court  ordering  the  new  drain 
had  general  jurisdiction  of  the  subject-matter  and  the  judgment 
therein  cannot  be  attacked  collaterally,    pp.  28, 30. 

3.  Judgment. — Collateral  Attack. — ^Where  a  judgment  of  a  court 
having  general  jurisdiction  of  the  subject-matter  is  fair  on  its 
face,  it  is  entitled  to  full  faith  and  credit  by  courts  of  co- 
ordinate jurisdiction  in  the  same  state  until  set  aside  by  appeal 
or  by  direct  proceeding,    p.  29. 

From  Starke  Circuit  Court;  WiUiam  C.  Pentecost, 
Judge. 

Petition  by  Alfred  C.  Steenburg  and  others  against 
William  G.  Kyle  and  others  to  repair  a  drain.  From  a 
judgment  of  dismissal,  the  petitioners  appeal.  Af- 
firmed. 
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Darrow  &  Rowley  and  O.  W.  Nichols,  for  appellants, 
M.  R.  Sutherland  and  R.  N.  Smith  for  appellees. 

Myers,  J. — ^Appellants,  by  petition  filed  in  the  Starke 
Circuit  Court,  on  September  25,  1917,  commenced  this 
proceeding  for  the  repair,  deepening,  enlarging  and  ex- 
tending of  what  is  known  as  the  "Place  ditch,"  and  cer- 
tain arms  thereof,  as  authorized  by  §19,  Acts  1907  p. 
508,  §6174  Bums  1914.  It  appears  from  the  petition 
that  in  1901,  by  order  of  the  Starke  Circuit  Court,  the 
Place  ditch,  including  what  was  known  as  the  "Blain" 
and  "Robinson"  arms  were  ordered  and  constructed, 
and  affected  lands  in  Starke  and  LaPorte  counties. 

The  petition  is  questioned  only  by  a  remonstrance 
challenging  the  jurisdiction  of  the  Starke  Circuit  Court 
over  the  subject-matter  of  the  proceeding.  In  sub- 
stance, it  shows  that  in  a  certain  proceeding  had  in  the 
LaPorte  Circuit  Court,  begun  March  26,  1909,  pursuant 
to  §§2,  3,  and  4,  Acts  1907  p.  508,  §§6141,  6142,  6143 
Bums  1914,  that  court,  upon  petition  of  William  G. 
Kyle  and  others,  laid  out  and  established  a  new  ditch 
along  the  line  of  the  Place  ditch  known  as  the  "Kyle 
ditch,''  as  also  the  "Fell''  arm,  formerly  the  "Blain" 
arm,  and  the  "Chapman"  arm  along  the  line  of  the  Rob- 
inson arm  of  the  Place  ditch;  that  such  proceedings 
were  had  by  the  LaPorte  Circuit  Court  whereby  the 
last-named  ditch  and  arms  thereof  were  established  and 
completed  and  assessments  made  for  the  payment  of  the 
work.  Appellants'  demurrer  to  this  remonstrance  was 
overruled,  whereupon  they  answered  by  a  general  de- 
nial, and  by  affirmative  matters  not  necessary  to  be  here 
stated. 

The  issue  thus  formed  was  submitted  to  the  court, 
trial  had,  facts  specially  found,  and  conclusions  of  law 
stated  thereon  as  follows:  (1)  That  the  Starke  Cir- 
cuit Court  "has  no  jurisdiction  of  the  petition  wherein 
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it  seeks  to  clean  out  and  reopen  the  original  Place  ditch 
from  station  0  to  station  425  of  the  main  line,  the  Rob- 
inson arm  and  the  Blain  arm."  (2)  "That  the  petition 
describing  and  praying  for  a  cleanout  of  the  original 
Place  ditch  from  station  0  to  station  425,  the  Robinson 
arm  and  Blain  arm,  should  be  dismissed."  The  judg- 
ment was  in  accordance  with  the  conclusions  of  law. 
Exceptions  to  the  conclusions  of  law  on  the  special  find- 
ings of  fact,  and  the  assignment  of  error  thereon,  bring 
to  our  attention  the  only  question  involved  in  this  ap- 
peal. 

The  findings,  in  substance,  show  that  in  a  proceeding 
begun  on  April  15,  1901,  what  W2vs  known  as  the  Place 
ditch  and  certain  arms  thereof  known  as  the  Blain  and 
Robinson  arms  in  Starke  and  LaPorte  counties  were 
established  and  constructed.  On  March  26,  1909,  Wil- 
liam G.  Kyle  and  others  commenced  a  proceeding  in 
the  LaPorte  Circuit  Court  for  the  establishment  and 
construction  of  a  ditch  which,  as  laid  out  and  estab- 
lished, followed  the  line  of  the  Place  ditch  from  station 
0  to  station  425,  and  over  the  Blain  and  Robinson  arms, 
thereafter  known  as  the  Kyle  ditch,  Fell  and  Chapman 
arms.  Under  the  proceedings  thus  had  the  Kyle  ditch 
and  arms  thereof  were  constructed  according  to  the 
plans  and  specifications  therefor,  and  all  the  lands  there- 
tofore aissessed  for  the  construction  of  the  Place  ditch 
were  assessed  to  pay  for  the  construction  of  the  new 
ditch. 

Appellants  contend  that  the  proceedings  had  in  the 
LaPorte  Circuit  Court  in  no  way  affected  the  jurisdic- 
tion of  the  Starke  Circuit  Court  over  the  original 

1.  Place  ditch.  It  seems  to  us  that  a  fair  interpre- 
tation of  the  facts  lead  to  the  conclusion  that  the 
Place  ditch  was  superseded  by  the  Kyle  ditch. 

2.  As  we  have  seen,  both  ditches  affected  lands  in 
Starke  and  LaPorte  counties.    The  Place  ditch 
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was  completed  long  before  the  Kyle  ditch  proceedings 
were  started.  It  is  conceded  that  the  proceedings  in 
both  courts  covered  practically  the  same  course  of  drain- 
age. It  cannot  be  said  that  a  new  drain,  if  in  fact  it  be 
a  new  one,  cannot  be  established  along  the  line  of  the 
old.  This  court  has  so  held.  Clifton  V.  McMains 
(1915),  184  Ind.  539,  111  N.  E.  801;  HatiachUd  V.  Roth 
(1913),  181  Ind.  183,  104  N.  E.  11.  It  has  also  held 
that  jurisdiction  over  a  previously  constructed  drain 
for  the  purposes  contemplated  by  the  provisions  of 
§6174,  supra,  is  in  the  tribunal  establishing  it.  Wood- 
ring  V.  McCaslin  (1914),  182  Ind.  134,  104  N.  E.  759; 
O'Toole  V.  Tvdor  (1910),  175  Ind.  227,  93  N.  E.  276; 
Shields  V.  PyUs  (1913),  180  Ind.  71,  99  N.  E.  742. 

But  under  the  facts  disclosed  by  the  record  before  us, 

it  was  the  opinion  of  the  trial  court — ^and  to  which  we 

must  agree — ^that  the  Place  ditch  had  been  con- 

3.  sumed  by  the  Kyle  ditch,  and  therefore,  under 
the  rule  giving  to  the  court  or  tribunal  jurisdic- 
tion for  the  purpose  of  §6174,  supra,  over  drains  con- 
structed under  its  order  and  direction,  it  follows  that 
this  proceeding  to  repair  has  to  do  with  a  drain  estab- 
lished by  the  judgment  of  the  LaPorte  Circuit  Court. 
Having  thus  concluded,  we  are  compelled  to  hold  that 
the  Starke  Circuit  Court  is  without  jurisdiction  to 
grant  the  relief  for  which  appellants  pray.  But  ap- 
pellants insist  that  in  truth  and  in  fact  the  proceeding 
in  the  LaPorte  Circuit  Court  was  nothing  more  than  a 
proceeding  to  repair  and  put  the  Place  ditch  in  condi- 
tion to  properly  perform  the  drainage  for  which  it  was 
designed  and  intended.  However  that  may  be,  it  was 
a  matter  which  should  have  been  presented  at  the  proper 
time  to  the  LaPorte  Circuit  Court.  That  court  had 
jurisdiction  generally*  over  drainage  proceedings.  It 
had  jurisdiction  to  determine  the  character  of  the  pro- 
posed Kyle  drain,  and  we  must  assume  that  it  did  so. 
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and  rendered  the  judgment  which  is  conceded  to  be  fair 
on  its  face.  That  judgment  is  entitled  to  full  faith  and 
credit  by  courts  of  co-ordinate  jurisdiction  as  well  as 
by  this  court  until  set  aside,  either  on  appeal  or  by  a 
direct  proceeding  brought  in  the  court  rendering  it  for 
that  purpose.  Soules  V.  Robinson  (1901),  158  Ind.  97, 
62  N.  E.  999,  92  Am.  St.  301. 

Appellants  do  not  claim  that  the  judgment  of  the 

LaPorte  Circuit  Court  establishing  the  Kyle  ditch  and 

confirming  its  completion  has  been  set  aside,  or 

2.  in  any  manner  modified  so  as  not  to  include  that 
part  of  the  original  Place  ditch,  which  they  seek 
to  have  repaired  under  the  order  of  the  Starke  Circuit 
Court.  As  we  see  this  record,  the  succesis  of  appellants 
contention  depends  upon  the  sustaining  of  a  collateral 
attack  on  a  judgment  not  void  ab  initio.  This  we  can- 
not do  even  though  the  judgment  be  wrong.  Stone  V. 
EUiott  (1914),  182  Ind.  454,  476,  106  N.  E.  710,  and 
cases  there  cited;  Bruce  V.  Osgood  (1899),  154  Ind.  375, 
56  N.  E.  25. 

Judgment  affirmed. 

Note. — Reported  in  121  N.  E.  537.    Judgment,  conclusiveness, 
collateral  attack,  23  Cyc  1090;  23  Am.  St.  104. 


Torphy  v.  State  of  Indiana. 

[No.  23,349.    Filed  January  28,  1919.] 

1.  Criminal  Law. — Continuance. — Absent  Witnesses, — Prose- 
cutor's  Admission. — ^In  a  prosecution  under  §8351  Bums  1914, 
Acts  1907  p.  689,  the  statement,  in  the  defendant's  legally  suf- 
ficient affidavit  for  continuance,  that  absent  witnesses  would 
testify  that  no  illegal  sales  of  intoxicating  liquors  were  made 
at  the  time  alleged  by  the  state,  was  the  statement  of  a  mate* 
rial  and  relevant  fact,  and,  on  the  refusal  of  the  prosecuting 
attorney  to  admit  the  truth  thereof,  it  was  error  to  refuse  a 
continuance,  in  view  of  §2089  Bums  1914,  Acts  1905  pp.  584, 
631.    p.  33. 
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2.  Criminal  Law. — Absent  Witnesaea.  —  Contintumce.  —  Discre- 
tion.— ^Where  the  defendant  filed  a  legally  sufficient  affidavit  for 
a  continuance,  on  account  of  the  absence  of  witnesses,  under 
§2089  Bums  1914,  Acts  1905  pp.  584,  631,  and  the  prosecuting 
attorney  refused  to  admit  all  the  material  and  relevant  facts 
that  the  defendant  alleged  that  he  could  prove  by  the  absent 
witnesses,  the  court  had  no  discretion  in  the  matter,  as  the 
defendant  was  entitled  to  a  continuance  as  a  matter  of  right, 
a  partial  admission  of  such  facts  being  insufficient.  (Detro  v. 
State,  4  Ind.  200;  Connors  v.  State,  183  Ind.  618,  distinguished.) 
p.  35. 

From  the  Monroe  Circuit  Court;  Robert  W.  Miers, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  David 
Torphy.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Reversed. 

Robert  L.  Mellen  and  John  P.  O'Donnell,  for  appel- 
lant. 

Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings 
and  Dale  F.  Stansbury,  for  the  state. 

WiLLOUGHBY,  J. — Appellant  was  convicted  of  the 
violation  of  §8351  Bums  1914,  Acts  1907  p.  689,  and 
has  appealed  from  the  judgment  of  the  circuit  court  on 
the  grounds:  (1)  That  the  court  erred  in  refusing 
to  grant  a  continuance  of  the  cause;  and  (2)  that  appel- 
lant's motion  for  a  new  trial  should  have  been  sustained. 

The  latter  motion  contains  numerous  specifications, 
but  those  which  are  relied  upon  principally  relate  di- 
rectly or  indirectly  to  the  ruling  on  the  motion  for  a 
continuance.  In  his  affidavit  filed  in  support  of  that 
motion,  appellant  names  five  persons  whose  attendance 
at  court  on  the  day  fixed  for  trial  could  not  then  be 
had  on  account  of  their  absence  from  the  state,  and  in 
one  instance  on  account  of  severe  illness. 

The  indictment  charges  appellant  with  unlawfully 
keeping,  running  and  operating  a  place  in  Lawrence 
county,  Indiana,  where  intoxicating  liquors  were  sold, 
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bartered  and  given  away  in  violation  of  the  laws  of 
the  State  of  Indiana,  and  tiiat  he  was  then  and  there 
found  unlawfully  in  possession  of  intoxicating  liquor 
for  the  unlawful  purpose  of  selling,  bartering  and  giv- 
ing away  the  same  in  violation  of  the  laws  of  said 
state;  and  in  his  affidavit  appellant  says:  "That  the 
defendant  herein  is  charged  with  keeping,  running  and 
operating  a  place  in  Lawrence  County,  Indiana,  where 
intoxicating  liquors  were  sold,  bartered  and  given  away 
in  violation  of  the  laws  of  the  State  of  Indiana,  the 
charge  having  been  filed  on  the  26th  day  of  September, 
1916 ;  that  the  state  will  claim  in  the  trial  of  said  cause 
that  said  defendant  had  charge  of  the  Ketcham  Building 
on  Sixteenth  Street  in  tiie  City  of  Bedford  at  the  times 
covered  by  said  charge  and  kept  intoxicating  liquors 
therein  for  unlawful  purposes  and  sold  and  bartered  the 
same  in  violation  of  the  law,  and  that  numerous  raids 
were  made  thereon  by  the  officers  of  the  City  of  Bed- 
ford and  will  have,  as  this  affiant  is  informed,  three 
witnesses  who  will  swear  that  they  purchased  intoxi- 
cating liquors  therein  at  such  times  of  defendant.  De- 
ponent further  says  that  each  of  said  absent  witnesses 
will  testify  that  they  have  been  in  and  about  said  build- 
ing during  the  times  fixed  by  the  state  almost  every  day 
during  the  said  period  and  that  they  saw  no  intoxicating 
liquors  therein  so  kept  for  illegal  purposes,  and  that 
they  saw  no  intoxicating  liquors  sold  therein  by  said 
defendant  during  said  period.  Said  witnesses  will  fur- 
ther testify  that  they  were  in  said  building  at  the  time 
the  staters  witnesses  claimed  to  have  purchased  intoxi- 
cating liquors  and  will  testify  that  they  did  so  purchase 
intoxicating  liquors  of  said  defendant  and  that  no  such 
purchases  were  made." 

To  avoid  a  continuance,  the  prosecuting  attorney  ad- 
mitted as  true  all  of  appellant's  affidavit  except  that 
portion  thereof  which  we  have  set  out  in  italics,  where- 
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upon  the  motion  was  overruled.  Appellant  now  earn- 
estly insists  that  whete,  in  a  criminal  prosecution,  the 
defendant  files  a  sufficient  affidavit  in  support  of  his 
motion  for  a  continuance,  the  state  must  admit  all  the 
facts  which  the  defendant  claims  he  can  prove  by  absent 
witnesses  in  order  to  avoid  the  continuance. 

When  the  defendant  has  made  a  proper  affidavit  for 
continuance  on  account  of  the  absence  of  witnesses,  the 

prosecuting  attorney  must,  if  he  desires  to  pre- 
1.    vent  the  continuance  of  the  cause,  admit  the 

truth  of  the  facts  which  the  defendant  in  his  af- 
fidavit for  a  continuance  alleges  that  he  can  prove  by 
the  absent  witnesses.  §2089  Bums  1914,  Acts  1905  p. 
584,  631.  This  means  that  he  shall  admit  all  the  ma^ 
terial  facts  relevant  to  the  issues  which  in  his  affidavit 
he  alleges  he  can  prove  by  the  absent  witnesses.  The 
statement  that  "said  witnesses  will  further  testify  that 
they  were  in  said  building  at  the  time  the  state's  wit- 
nesses claimed  to  have  purchased  intoxicating  liquors 
and  will  testify  that  they  did  so  purchase  intoxicating 
liquors  of  said  defendant  and  that  no  such  purchases 
were  made"  is  a  statement  of  fact  material  and  relevant 
to  the  issues.  If  no  sale  was  made,  as  said  statement  al- 
leges, that  would  be  some  evidence  favorable  to  appel- 
lant tending  to  show  his  innocence  of  the  charge  upon 
which  he  was  being  tried.  The  witnesses  for  the  state 
were  i)ermitted  to  testify  that  they  had  been  in  said 
building  on  numerous  occasions  and  purchased  intoxi- 
cating liquors  in  less  quantities  than  a  quart  at  a  time 
during  the  period  covered  by  the  prosecution  in  this 
case.  It  is  evident  then  that  such  statement  in  said  af- 
fidavit that  no  such  sales  were  made  as  testified  to  by 
the  witnesses  for  the  state^was  a  material  statement  of 
fact  which  the  prosecutor  would  be  required  to  admit  if 
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he  desired  to  avoid  a  continuance  of  the  cause.  J^owers 
V.  State  (1881),  80  Ind.  77. 

In  the  case  of  the  State  v.  Jones  (1916),  185  Ind.  234, 
237,  113  N.  E.  755,  756,  the  court  said:  "When  a  con- 
tinuance is  sought  in  a  criminal  case  on  the  ground  of 
an  absent  witness,  the  statute  requires  that  the  affidavit 
shall  state  the  facts  to  which  such  witness  will  testify 
and  that  affiant  believes  such  facts  to  be  true.  These 
are  material  parts  of  the  affidavit.  §2089  Bums  1914, 
Acts  1905  p.  631.  If  the  state  desires  to  avoid  the  con- 
tinuance, it  must  admjt  that  the  facts  stated  in  the  affi- 
davit as  the  evidence  of  the  absent  witness  are  true. 
§2089  Bums  1914,  supra.  If  such  admission  is  made 
by  the  state,  it  cannot  offer  evidence  to  dispute  such  fact 
or  to  impeach  the  credibility  of  the  absent  witness. 
Powers  V.  State  (1881),  80  Ind.  77." 

The  appellee  insists  that  it  was  wholly  within  the  dis- 
cretion of  the  trial  court  to  sustain  appellant's  motion 
for  a  continuance  or  to  overrule  it,  and  that  such  action 
of  the  court  would  not  be  error,  because  it  would  not 
be  an  abuse  of  the  judicial  discretion  allowed  the  trial 
court  in  such  cases,  and  cites  in  support  of  such  con- 
tention Detro  V.  State  (1853),  4  Ind.  200,  202;  Connors 
V.  State  (1915),  183  Ind.  618,  622,  109  N.  E.  757.  These 
cases  do  not  support  appellee's  contention.  In  the  case 
of  Detro  V.  State,  supra,  a  motion  by  the  defendant  for 
continuance,  on  account  of  absent  witnesses,  was  over- 
ruled, because  the  affidavit  did  not  sufficiently  state  the 
facts  which  defendant  expected  to  prove  by  the  absent 
witnesses.  In  the  case  of  Connors  V.  State,  supra,  the 
defendant  prepared  an  affidavit  and  motion  for  continu- 
ance conforming  to  §2089  Bums  1914,  supra,  and  the 
court  held  that  a  sufficient  showing  was  made  to  entitle 
defendant  to  a  continuance;  and  that  the  overruling  of 
his  motion  was  reversible  error.  The  court  said  in  that 
case :     "This  motion  is  in  conformity  with  §2089  Bums 
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1914,  Acts  1905  p.  584,  §218.  The  motion  for  a  con- 
tinuance on  application  of  the  defendant  in  a  criminal 
case  is  a  matter  in  the  sound  discretion  of  the  trial 
court,  and  its  conclusion  will  not  be  disturbed  unless  it 
is  shown  that  the  court  has  abused  its  discretion.  We 
are  of  the  opinion  that  the  facts  set  forth  in  the  mo- 
tion entitled  appellant  to  a  continuance  and  the  court's 
refusal  to  grant  the  same  was  reversible  error." 

It  will  be  observed  that  the  decision  that  the  court 
abused  its  discretion  is  based  upon  the  fact  that  the 

affidavit  for  a  continuance  was  in  conformity 
2.    with  §2089  Bums  1914,  supra.    In  other  words, 

if  the  defendant  in  his  affidavit  showed  all  that 
the  statute  required  of  him,  no  discretion  of  the  court, 
no  mis  judgment,  no  misapprehension  of  the  facts  stated, 
could  deprive  him  of  a  continuance.  Pettit  V.  State 
(1893),  135  Ind.  393,  406,  34  N.  E.  1118.  Whenever  a 
defendant  brings  himself  within  the  requirements  of 
the  statute,  he  can  demand  a  continuance,  as  a  matter 
of  rig^t.  Weaver  V.  State  (1899),  154  Ind.  1,  3,  55  N. 
E.  858;  Morris  V.  State  (1886),  104  Ind.  457,  4  N.  E. 
148.  The  trial  court,'  having  held  that  the  affidavit 
for  a  continuance  was  legally  sufficient,  was  bound  to 
grant  a  continuance  unless  the  prosecuting  attortiey 
would  admit  the  truth  of  all  the  material  facts  which 
the  defendant  in  his  affidavit  for  a  continuance  alleged 
that  he  could  prove  by  the  absent  witnesses.  This  ad- 
mission the  prosecuting  attorney  refused  to  make,  and 
the  court,  refusing  to  require  him  to  do  so,  refused  a 
continuance.  This  was  error,  requiring'  a  reversal  of 
the  cause. 

jjudgment  reversed,  with  instructions  to  the  court  to 
grant  a  new  trial. 

Note. — Reported  in  121  N.  E.  659.     Witnesses,  absence,  grounds 
for  continuance,  generally,  122  Am.  St.  745. 
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The  Indiana  State  Board  of  Finance  et  al.  v. 

State  of  Indiana,  ex  rel.   Trustees   of 

Purdue  University. 

[No.  22,994.    Filed  January  31,  1919.] 

1.  Ck>LLEGES  AND  UNIVERSITIES. — Appropriations. — Purdue. — Ag- 
riculturcU  Extension.  —  The  act  of  1911  (Acts  1911  p.  80), 
appropriating  $30,000  to  Purdue  University  for  agricultural 
work,  like  the  similar  acts  of  1889,  1901  and  1907  that  it 
repealed,  was  not  passed  for  the  maintenance  of  the  university 
proper,  but  only  constituted  its  officials  as  part  of  the  body 
having  charge  of  the  expenditure  of  said  sum  in  the  interest 
of  agricultural  experiment  work,  etc. — a  purpose  independent 
as  to  funds  and  as  to  the  extent  of  the  work;  hence,  such 
appropriation  was  not  terminated  by  the  Mill  Tax  Act  (Acts 
1913  p.  505),  which  limited  appropriations  to  the  university  to 
a  specified  amount,     pp.  40,42  43. 

2.  Colleges  and  Universities.  —  Appropriations. — Statute. — 
Constructum.— Though  the  Mill  Tax  Act  (Acts  1913  p.  505), 
which  limited  appropriations  to  Purdue  University,  provided  a 
larger  increase  for  the  university  than  the  officials  asked  for, 
the  act  did  not  terminate  the  appropriation  for  agricultural 
extension  work  provided  in  the  act  of  1911  (Acts  1911  p.  80), 
otherwise  there  would  be  no  amount  fixed  for  such  work  and 
the  bureau,  continued  by  law  in  change  thereof,  would  have  no 
fund  except  at  the  discretion  of  the  university  trustees,  who, 
uj^der  the  law,  constitute  only  a  part  of  the  governing  body  of 
the  extension  department,  and  their  powers  were  not  increased 
by  the  tax  act    p.  43. 

3.  Colleges  and  Universities. — Appropriations. — Agricultural 
Experiment  Station.— The  Mill  Tax  Act  (Acts  1913  p.  505), 
limiting  appropriations  to  Purdue  University,  does  not  prevent 
the  payment  to  the  university  of  the  appropriation  of  |75,000 
for  the  Agricultural  Experiment  Station  provided  in  Acts  1909 
p.  403,  since  the  act  makes  the  university  only  a  trustee  for  the 
experiment  station,  which  was  originally  provided  for  by  act 
of  Congress  of  March  2,  1881   (§8878  et  seq.  U.  S.  Comp.  St. 

.  1916),  appropriating  funds  to  the  state  for  such  purpose, 
pp.  44, 46. 

4.  Colleges  and  Universities.  —  Appropriations,  —  Statute. — 
Construction. — In  limiting  appropriations  to  Purdue  University 
by  the  Mill  Tax  Act  (Acts  1913  p.  505),  the  •  legislature  did 
not  intend  to  exclude  appropriations  made  in  earlier  acts  to  the 
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departments  of  agricultural  extension  and  experiment  work,  ' 
since  the  legislature,  at  the  same  session,  created  other  such 
departments,  and  made  appropriations  therefor  to  operate  in 
the  future,  notwithstanding  the  limitations  in   the  tax  act. 
p.  46. 

5.  Colleges  and  Universities. — Appropriations. — ^The  Mill  Tax 
Act  (Acts  1913  p.  505),  limiting  appropriations  to  Purdue, 
does  not  affect  the  appropriations  to  the  Agricultural  Experi- 
ment Station  provided  in  the  Hog  Cholera  Act  (Acts  1913 
p.  333)  and  in  the  act  relative  to  inspection  of  creameries 
(Acts  1913  p.  920,  §6866a  Bums  1914),  this  construction  being 
manifest  from  the  fact  that  the  latter  became  effective  on  its 
passage — ^five  days  after  the  approval  of  the' Mill  Tax  Act — 
and  neither  was  payable  to  the  university  proper,    pp.  47, 49. 

6.  (Colleges  and  Universities.  —  Appropriations.  —  Statute. — 
Construction. — The  mention  in  the  Mill  Tax  Act  of  1913  (Acts 
1913  p.  505)  of  the  departments  of  Indiana  University  and  the 
omission  to  mention  the  different  departments  of  Purdue  Uni- 
versity indicate  that  the  agricultural  extension  and  experiment 
station  departments  of  the  latter  were  excluded  from  the  use 
and  benefit  of  the  mill  tax.     p.  49. 

7.  Colleges  and  Universities.  —  Appropriations.  —  Statute, — 
Construction. — That  §4  of  the  Mill  Tax  Act  (Acts  1913  p.  505), 
limiting  appropriations  to  Purdue  .University,  was  to  cut  off 
appropriations  for  buildings  and  other  special  purposes,  but 
not  the  previously  established  appropriations  for  the  depart- 
ments of  agricultural  extension  and  experiment  work,  is  indi- 
cated by  the  fact  that  the  legislature  granted  the  university 
an  appropriation  greatly  in  excess  of  the  amount  demanded 
and  provided  that  any  surplus  should  not  revert  to  the  state 
but  should  be  used  for  new  buildings,  a  request  for  specific 
appropriations  for  new  buildings  having  been  denied,     p.  50. 

8.  Colleges  and  Universities.  —  Appropriations.  —  Statute. — 
Construction. — The  federal  appropriations  for  the  agricultural 
experiment  and  extension  departments  of  Purdue  University 
may  be  terminated  by  the  act  of  the  state,  and  this  fact  war- 
rants a  construction  of  the  saving  clause  in  §4  of  the  Mill  Tax 
Act  (Acts  1913  p.  505)  as  applying  to  such  appropriations, 
but  not  necessarily  to  the  state  appropriations,     pp.  51, 53. 

9.  Coli£6ES  and  Universities.  —  Appropriations.  —  Statute. — 
Constructionj^^The  appropriations  for  the  departments  of  agri- 
cultural extension  and  experiment  work  in  pursuance  of  fed- 
eral acts  are  sufficiently  permanent  to  be  within  §4  of  the 
saving  clause  of  the  Mill  Tax  Act  (Acts  1913  p.  505),  and  are 
therefore  exdnpt  from  the  provisions  of  the  act  limiting  appro- 
priations to  the  university,    p.  58. 
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10.  Colleges  and  Universities.  —  AppropritUions.  —  Statute, — 
Construction, — The  Mill  Tax  Act  (Acts  1913  p.  505),  limiting 
appropriations  to  Purdue  University,  did  not  repeal  the  act  of 
1913  appropriating  to  the  university  $30,000  for  greenhouse, 
$28,000  for  a  new  dairy  building,  and  $125,000  for  the  pur- 
chase of  additional  farm  land  for  the  agricultural  department, 
since  such  sums  under  the  tax  act  would  not  have  become  avail- 
able until  the  year  following,  and  there  was  immediate  need 
therefor,    p.  53. 

From  Marion  Superior  Court  (99,089) ;  W.  W.  Thorn- 
ton, Judge. 

Action  by  the  State  of  Indiana,  on  relation  of  the  trus- 
tees of  Purdue  University,  against  the  Indiana  State 
Board  of  Finance,  liie  Governor  and  others.  From  a 
judgment  for  the  plaintiff,  the  defendants  appeal.  Af- 
firmed. 

Evan  B.  Stotsenburg,  Attorney-General,  and  Wilbur 
T.  Grueber,  for  appellants. 

AUison  E.  Sttuirt,  David  E.  FtUivider  and  Dan  W. 
Sims,  for  appellees. 

Harvey,  J.— The  general  assembly  of  1913  (Acts 
1913,  ch.  182,  p.  505)  provided  a  mill  tax  for  the  use 
and  benefit  of  its  educational  institutions,  Indiana  Uni- 
versity, Purdue  University  and  the  State  Normal.  This 
act  increased  the  mill  tax  from  two  and  three-quarters 
to  seven  cents.  The  act  apportioned  this  tax  two-fifths 
to  Indiana  University,  two-fifths  to  Purdue  University 
and  one-fifth  to  the  State  Normal  School. 

This  act  contains  the  following:  "When  the  funds 
provided  for  by  this  act  for  said  educational  institutions 
shall  become  available,  said  funds  shall  constitute  the 
total  amounts  to  be  paid  out  of  the  treasury  of  the  state 
to  said  institutions  for  any  purpose,  thereafter,  and  all 
acts  and  parts  of  acts  in  conflict  with  this  provision  are 
hereby  repealed." 

And  the  following  proviso :     "Provided,  That  nothing 
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in  this  act  shall  affect  in  any  way  any  endowment  or 
permanent  fund  .or  funds  that  may  belong  to  or  may 
have  been  appropriated  for  either  Indiana  University 
or  Purdue  University  or  the  right  of  any  of  said  insti- 
tutions mentioned  in  this  act  to  any  taxes  heretofore 
levied  for  their  benefit,  but  all  such  taxes  heretofore 
levied  are  hereby  saved  to  said  institutions."     §4. 

Because  of  the  quoted  provisions,  the  state's  then 
board  of  finance  and  the  trustees  of  Purdue  University 
disagreed  as  to  whether  an  annual  continuing  appropri- 
ation of  $30,000  for  what  is  known  as  the  "Agricultural 
Extension  Bureau"  of  the  university,  and  also  an  ap- 
propriation of  $75,000  per  annum  for  what  is  known  as 
the  "Agricultural  Experiment  Station"  should  be  con- 
tinued. 

The  state  officers  and  said  trustees  also  failed  to  agree 
as  to  whether  certain  other  appropriations  made  at  the 
1913  session  should  be  withheld  from  Purdue  University 
because  of  said  quoted  provision. 

The  language  above  quoted  which,  it  is  claimed,  pre- 
vents payment  to  the  university  of  any  fund  other  than 
the  tax,  and  the  language  quoted  which  saves  to  the  uni- 
versity certain  funds,  cannot  be  fully  understood  with- 
out reading  in  connection  therewith  the  history  of  the 
fmancial  provisions  for  maintenance  of  the  university 
in  its  general  and  ordinary  features ;  and  for  the  mainte- 
nance of  several  special  bureaus,  stations  and  depart- 
ments,  which,  though  closely  associated  with  the  uni- 
versity, are  not  in  a  legal  sense  component  parts  thereof 
or  administered  thereby. 

Failure  to  observe  the  distinction  just  suggested  has 
resulted  in  confusion  in  some  of  the  statutes  to  such  an 
extent  that  the  same  cannot  be  reconciled  when  the 
exact  language  used  is  alone  considered ;  whereas,  when 
the  character  and  purpose  of  the  various  special  objects 
to  be  attained,  and  the  means  provided  for  administra- 
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tion  to  secure  such  objects  are  considered,  much  of  such 
confusion  disappears,  and  a  reasonable  result  is  reached, 
though  the  same  may  seem  to  conflict  with  some  of  the 
language  found  in  the  statute. 

Having  given  careful  consideration  to  such  history,  as 

disclosed  by  all  the  statutes  relating  to  said  matters, 

the  court  finds  that  the  university  proper  has 

1.  been  maintained  to  a  large  extent  by  appropri- 
ations or  taxes  for  general  and  current  expenses 
and  for  general  maintenance,  while  another  and  distinct 
line  of  appropriations  has  been  made,  not  for  such  main- 
tenance, but,  by  express  limitations,  separated  from 
such  maintenance  and  confined  to  special  purposes  and 
departments.  The  court  finds  that  while  several  of  the 
latter  class  of  appropriations  were  made  to  the  uni- 
versity, or  made  payable  to  its  treasurer,  yet  the  ex- 
penditure thereof  was  not  committed  to  the  trustees 
thereof,  as  were  all  the  general  maintenance  appropri- 
ations or  taxes,  but  such  expenditures  were  committed 
to  special  boards,  committees,  or  other  like  bodies  cre- 
ated by  statute  for  the  purpose. 

Of  the  latter  character  is  the  $30,000  appropriation^ 
herein  contested.  This  is  designed  for  the  support 
alone  of  the  Agricultural  Extension  Department.  This 
department  is  the  out^owth  of  the  creation  by  statute 
in  1889  (Acts  1889  p.  273,  §3210  et  seq.  Bums  1914) 
of  county  institutes,  for  the  instruction  in  the  several 
counties  of  farmers  and  others  in  agriculture  and  kin- 
dred subjects.  Instructors  for  the  respective  counties 
were  to  be  selected  by  the  committee  of  experimental 
agriculture  and  horticulture  of  the  board  of  trustees, 
together  with  the  faculty  of  the  school  of  agriculture  of 
Purdue  University. 

An  original  appropriation  of  $5,000  was  made  for  the 
purpose  of  paying  the  salaries  of  instructors  and  other 
necessary  expenses,  the  same  to  be  expended  under  the 
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direction  of  said  committee  of  said  board  of  trustees, 
"and  they  shall  annually  report  such  expenditures  and 
the  purposes  thereof  to  the  Governor/'  It  will  be 
noticed  that  the  board  of  trustees  of  the  university  had 
nothing  to  do  with  this  appropriation,  only  that  part  of 
the  board  constituting  said  committee.  The  committee 
and  said  faculty  were  not  required  to  report  to  the  board 
of  the  university.  This  appropriation  was  increased 
to  $10,000  in  1901  (Acts  1901  p.  92). 

In  1907  (Acts  1907  p.  183,  §3213  Bums  1914),  to 
increase  the  moneys  to  be  expended  for  the  extension  of 
farmers'  institute  work,  it  was  provided  by  statute  that 
the  chairmen  of  such  institutes  should,  under  regula- 
tions adopted  by  the  superintendent  of  county  institutes, 
be  entitled  to  draw  from  the  treasury  the  sum  of  not 
exceeding  $100  once  each  year,  and  as  justifying  such 
expense  such  chairman  shall  file  with  the  county  auditor 
a  list  of  members  paying  a  membership  fee  of  at  least 
twenty-five  cents  and  a  statement  of  expenses,  such  ex- 
penses to  include  prizes  for  extraordinary  excellence  in 
agricultural  and  domestic  sciences. 

Payment  of  this  appropriation  for  extension  work 
was  continued,  notwithstanding  the  Mill  Tax  Act  of 
1895  (Acts  1895  p.  171,  §6166a  Bums  1901)  prohibited 
any  other  payment  to  the  university  for  maintenance 
than  the  tax  created  by  the  act  of  1895.  To  meet  an 
argument  of  appellants  that  this  was  a  departmental 
construction  favoring  the  idea  that  these  special  funds 
are  not  so  prohibited,  the  state  officers  admit  that  the 
appropriation  to  the  extension  department  was  "in  no 
sense  an  appropriation  to  Purdue  University,"  and  fur- 
ther say  "said  fund  was  not  for  the  use  of  the  university 
at  all.  It  was  only  constituted  the  agent  of  the  state  in 
the  expenditure  of  the  fund  in  the  encouragement  of 
agriculture." 

The  above  named  acts  of  1899,  1901  and  1907  were 
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repealed  in  1911  (Acta  1911  p.  80).  Though  this  was 
an  entirely  new  act,  it  provided  for  similar  extension 
work  in  the  various  counties.  It  provided  that  local 
expenses  not  exceeding  twenty-five  cents  for  each  square 
mile  of  territory  in  the  county  should  be  paid  by  the 
county,  and  directed  the  county  councils  to  make  ap- 
propriations therefor. 

By  this  act  of  1911  an  appropriation  of  $10,000  for 
the  current  year,  and  $30,000  annually  thereafter,  was 
made  to  Purdue  University,  the  act  providing  that  said 
sum  shall  be  expended  by  the  school  of  agriculture  and 
the  agricultural  experiment  station  of  the  university  in 
securing  the  necessary  office  force,  extension  workers, 
lecturers  and  equipment,  and  other  expenses  of  holding 
such  institutes,  contests,  and  any  other  such  work 
agreed  upon  by  the  authorities  of  Purdue  University, 
the  work  to  be  carried  out  by  said  Purdue  University 
through  the  extension  department  of  the  school  of  agri- 
culture and  agricultural  experiment  station,  under  such 
rules  and  regulations  as  may  be  prescribed,  and  along 
the  lines  determined  by  the  board  of  trustees,  president 
of  the  university,  the  dean  of  the  school  of  agriculture, 
the  director  of  the  Agricultural  Experiment  Station,  the 
superintendent  of  agricultural  extension,  and  the  ad- 
visory committee  named  in  the  act  of  1909,  which  com- 
mittee was  composed  of  one  person  appointed  by  each 
the  State  Com  Growers'  Association,  State  Dairy- 
men's Association,  State  Live  Stock  Association,  State 
Horticultural  Society,  and  the  State  Poultry  Fanciers' 
Association. 

This  appropriation  of  $30,000  in  controversy  cannot, 

in  view  of  the  foregoing  provisions,  be  found  to  be  to 

the  university  for  university  purposes.     Its  ex- 

1.  penditure  is  not  committed  to  the  judgment  and 
discretion  of  the  trustees  alone,  though  they  are 
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by  this  act  made  part  of  the  body  to  the  judgment  and 
discretion  of  which  such  expenditure  is  committed. 

The  workers,  lecturers,  and  so  forth,  to  whom  it  is 
paid  out  are  not  employes  of  the  university.  The  county 
funds  appropriated  for  local  expenses  do  not  concern 
the  accounts  of  Purdue  University,  and  yet  they  are 
in  aid  of  the  work  to  be  done  by  the  extension  bureau. 
The  facts  impelling  the  appellants,  state  officers,  to  ad- 
mit that  the  earlier  appropriations  for  the  use  of  the 
extension  department  were  not  made  to  the  university 
apply  equally  to  said  funds  under  the  new  act  of  1911, 
supra. 

The  theory  of  the  appellant  state  officers  is  that  the 

increase  in  the  mill  tax  of  1913  was  made  so  much 

larger  than  was  asked  by  the  university  as  to 

2.  clearly  indicate,  in  connection  with  the  prohibi- 
tion above  quoted,  that  the  mill  tax  was  to  be 
used  by  the  university  to  continue  this  extension  work. 
If  the  provision  of  funds  in  the  extension  work  statute 
is  repealed,  then  no  amount  remains  fixed  therefor;  and 
if  appellants'  theory  is  correct,  it  is  left  to  the  board  of 
trustees  of  the  university  to  parcel  out  the  mill  tax  pro- 
ceeds, and  to  fix  the  amount  for  the  extension  bureau 
and  other  such  departments. 

The  law  continuing  this  bureau  continues  the  or- 
ganization therefor  prescribed  by  statute,  including  the 
body  that  is  to  fix  salaries  of  instructors,  and  so  forth ; 
but  if  appellants  are  correct,  that  body  has  no  fund  ex- 
cept at  the  discretion  of  the  trustees  of  the  university, 
who,  by  the  act,  constitute  only  a  portion  of  the  govern- 
ing body  of  the  bureau  and  the  tax  act  does  not  increase 
the  power  of  the  trustees  in  this  respect. 

If  this  theory  is  adopted,  we  find  a  complete  abandon- 
ment by  the  state  of  a  long-continued  purpose  that  this 
bureau  shall  be  independent  as  to  funds,  and  as 

1.    to  the  extent  of  its  work,  and  for  that  purpose 
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the  expenditure  of  its  funds  shall  be  subject  to 
the  judgment  of  others  than  said  trustees.  In  our 
opinion  the  trustees,  or  the  treasurer  of  the  university, 
are  only  designated  as  agents  for  the  specific  purpose* 
of  holding  such  special  funds,  and  are  not  acting  in 
their  general  capacity  as  officials  of  the  university.  A 
prohibition  of  payment  to  the  university  of  other  than 
the  tax,  for  any  purpose,  does  not  prevent  a  payment 
to  the  trustees  as  such  special  agents. 

A  similar  situation  exists  as  to  the  agricultural  ex- 
periment station,  for  which  special  appropriations  have 

been  made  by  the  state  since  in  1887,  the  federal 
3.    government,  by  act  of  Congress  (Act  March  2, 

1887,  24  St.  at  L.  440  [§8878  et  seq.  U.  S. 
Comp.  St.  1916] )  declared  that  an  agricultural  experi- 
ment station  "shall  be  established  under  the  direction 
of  the  college,  or  colleges  or  agricultural  depart- 
ment of  colleges"  in  each  state,  created  in  com- 
pliance with  an  earlier  grant  of  land  scrip  made  by  Con- 
gress. The  Congress  appropriated  to  the  state  the  sum 
of  $15,000,  to  be  paid  annually,  "to  the  treasurer,  or 
other  officer,  appointed  by  the  governing  boards  of  such 
colleges  to  receive  the  same"  for  experimental  work, 
and  for  the  printing  and  distribution  of  the  results 
thereof.  Congress  provided  that  such  appropriation 
shall  be  equally  divided  between  any  two  such  colleges 
then,  or  thereafter,  established  in  any  state.  The  act 
of  Congress  directed  specifically,  and  also  generally, 
the  character  of  experiments  to  be  made,  and  that  the 
station  shall  co-operate  with  the  Secretary  of  Agricul- 
ture in  establishing  and  operating  subsidiary  stations 
for  certain  purposes.  It  is  made  the  duty  of  the  Secre- 
tary of  Agriculture  to  furnish  forms  for  the  tabulation 
of  results  of  experiments,  and  to  indicate  from  time  to 
time  such  lines  of  inquiry  as  "to  him  shall  seem  most 
important."    That  it  shall  be  the  duty  of  each  such  sta^ 
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tion  to  report  annually  to  the  Governor  of  the  state  (not 
to  the  college)  a  full  and  detailed  statement  of  its  opera^ 
tions,  and  of  its  receipts  and  expenditures,  a  copy  of 
which  shall  be  sent  to  each  of  such  stations  and  to  the 
Commissioner  of  Agriculture,  and  to  the  Secretary  of 
State  of  the  United  States;  this  financial  statement  to 
be  on  a  form  prescribed  by  the  Secretary  of  Agricul- 
ture. Bulletins  are  required  to  be  sent  each  three 
months  to  each  newspaper  in  the  state,  and  to  indi- 
viduals requesting  the  same,  these  to  be  transmitted  by 
mail  free  of  postage  charge.  Congress  provided  that 
the  state  legislature  may  apply  said  .appropriation,  in 
whole  or  in  part,  to  such  stations  established  in  connec- 
tion with  any  college  or  university,  or  institution,  not 
distinctly  an  agricultural  college  or  school,*  or  to  such 
stations  established  separate  from  such  colleges,  or  es- 
tablished in  connection  with  an  agricultural  college;  and 
the  congressional  act  expressly  provides  that  "no  legis- 
lature shall  by  contract,  express  or  implied,  disable  it- 
self from  so  doing."  The  act  reserves  the  right  to 
annul,  suspend  or  repeal  any  or  all  said  provisions.  The 
state  accepted  said  terms  and  appropriation  for  and  on 
behalf  of  Purdue  University,  and  such  a  station  was  es- 
tablished. 

In  1906  the  Congress  (Acts  March  16,  1906,  34  St. 
at  L.  63  [§8891  et  seq.  U.  S.  Comp.  St.  1916])  made 
an  appropriation  "to  each  state,"  for  the  more  com- 
plete endowment  of  agricultural  experiment  stations, 
a  sum  to  be  increased  annually  until  the  amount  of  $30,- 
000  was  reached,  and  $30,000  annually  thereafter,  to 
be  paid  to  the  officer  designated  by  the  "governing 
Boards  of  such  experimental  stations,'^  (note  this  right 
of  designation  is  by  this  act  withdrawn  from  the  gov- 
erning board  of  such  colleges)  and  the  officer  so  desig- 
nated to  receive  said  appropriation  shall  annually  re- 
port to  the  Secretary  of  Agriculture  a  detailed  state- 
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ment  of  disbursements,  and  also  to  the  Governor  of  the 
state  for  transmission  to  the  Secretary  of  Agriculture 
and  the  Treasurer  of  the  United  States. 

The  state  made  various  appropriations  to  Purdue 
University  for  this  experiment  station,  and  for  build- 
ings therefor;  and  in  1905  (Acts  1905  p.  142)  made 
an  appropriation  to  Purdue  University  of  $5,000  for 
the  year  1905,  and  of  $25,000  annually  thereafter;  and 
provided  that  said  $5,000  should  be  expended  by  the 
director  of  the  experiment  station  for  general  purposes 
named;  and  said  $25,000  should  be  expended  by  the 
agricultural  department  of  the  university  in  designated 
sums  for  specific  purposes;  and  further  provided  that 
the  work  outlined  should  be  carried  out  by  said  depart- 
ment along  lines  agreed  upon  by  said  director  and  an 
advisory  committee  of  three,  one  of  whom  shall  be  ap- 
pointed by  the  com.  growers'  association,  one  by  the 
dairymen's  association,  and  one  by  the  live  stock  asso- 
ciation. 

In  1909  (Acts  1909  p.  403,  §6864  et  seq.  Bums  1914) 

the  last-mentioned  act  was  so  amended  as  to  appropriate 

$75,000  per  annum  to  Purdue  University  "for 

3.  the  exclusive  use  of  the  experiment  station  of 
the  university."    This  act  added  to  the  advisory 

committee  one  person,  to  be  appointed  by  the  state  horti- 
cultural association,  and  one  by  the  state  poultry  fan- 
cier's association.  The  continuance  of  this  appropri- 
ation is  in  question  here.  It  is  not  an  appropriation 
to  the  university  as  a  university,  but  as  a  trustee  for 
such  station,  and  the  tax  act  of  1913,  supra,  neither  re- 
peals this  provision  for  the  station,  nor  changes  the  or- 
ganization of  its  management. 

That  neither  the  extension  bureau  nor  the  experiment 

station  is  deemed  such  parts  of  the  university  that  the 

mill  tax  is  intended  therefor  to  the  exclusion  of 

4.  earlier  appiopriations  is  emphasized  by  the  fact 
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that  the  state  at  the  same  session,  1913,  at  which 
it  passed  the  Mill  Tax  Act  in  question  created  other  such 
departments,  or  bureaus,  and  made  certain  annual  ap- 
propriations therefor  to  operate  in  the  future,  notwith- 
standing the  prohibition  in  the  mill  tax  act  of  other 
funds  to  the  university  than  the  tax^ 

The  act  of  March  7,  1913   (Acts  1913  pp.  333-338, 

§3273a  et  seq.  Bums  1914),  commonly  known  as  the 

Hog  Cholera  Act,  appropriates  $15,000  "to  be 

5.  paid  to  the  director  of  the  Purdue  University 
Agricultural  Experiment  Station  *  *  *  the 
same  to  be  paid  into  the  treasury  of  said  Purdue  Uni- 
versity, the  board  of  control  of  which  shall  expend  the 
same  upon  proper  vouchers  to  be  filed  with  the  auditor 
of  state."  "The  annual  report  of  the  director  of  the 
experiment  station  shall"  show  the  receipts  and  dis- 
bursements of  fees  received  under  this  act.  It  is  to  be 
remembered  that  this  annual  report  is  to  the  Governor 
for  the  federal  officers. 

This  act  appropriates  $10,000  annually  "to  the  Indi- 
ana State  Veterinarian,"  who  shall  expend  the  same 
upon  proper  vouchers  to  be  approved  by  the  Governor, 
and  filed  with  the  auditor  of  state;  the  same  to  be  used 
•for  expenses  and  assistants  in  carrjdng  out  the  pro- 
visions of  the  Hog  Cholera  Act  This  act  was  approved 
three  days  before  the  approval  of  the  Mill  Tax  Act. 

On  March  15, 1913  (Acts  1913  pp.  920-927,  §6866a  et 
seq.  Bums  1914),  an  appropriation  was  made  of  $1,000 
annually  to  Purdue  University  for  the  exclusive  use  of 
Purdue  University  Agricultural  Station,  same  to  be  paid 
to  the  treasurer  of  the  university,  and  expended  for  the 
purpose  of  providing  necessary  equipment  and  paying 
the  expenses  of  inspection  of  creameries,  the  examina- 
tion and  testing  of  glassware,  the  examination  of  candi- 
dates for  license  as  testers,  and  the  dissemination  of 
information  and  instruction  by  means  of  publications 


Digitized  by 


Google 


48  SUPREME  COURT  OF  INDIANA, 

Indiana  State  Board  of  Finance  v.  State,  ex  rel. — 188  Ind.  36. 

and  otherwise;  all  testing  and  weighing  apparatus  to 
be  inspected  and  stamped  by  the  agricultural  experi- 
ment station.  Testers'  licenses  were  to  be  issued  and 
to  be  revoked  by  the  experiment  station  upon  the  certif- 
icate of  an  examining  board,  this  examining  board  to 
consist  of  two  members  appointed  by  the  examination 
committee  of  the  Indiana  State  Dairy  Association,  and 
the  third  member  shall  be  chief  of  the  dairy  department 
of  Purdue  University  Experiment  Station.  For  such 
licenses  a  fee  of  $2  shall  be  paid  to  the  Purdue  Univer- 
sity Experiment  Station. 

A  license  to  operate  a  creamery  is  required  to  be  is- 
sued by  the  Agricultural  Experiment  Station,  upon  payr 
ment  to  the  station  of  a  fee  of  $6.  Creameries  shall  pay 
to  the  experiment  station  three  cents  for  each  piece  of 
glassware  examined.  The  sums  so  received  shall  be 
by  the  director  of  the  experiment  station  paid  to  the 
treasurer  of  Purdue  University,  to  be  paid  out  by  the 
board  of  control  for  expenses  of  carrying  out  the  terms 
of  the  act,  and  other  expenses  of  the  experiment  sta- 
tion. The  director  of  the  station  shall  include  in  his 
annual  report  to  the  Governor  a  statement  of  such  re- 
ceipts and  expenditures. 

This  act  was  approved  five  days  after  the  tax  act  was  * 
approved.  This  act  makes  the  milk-testing  department 
more  a  part  of  the  experiment  station  than  of  Purdue 
University  proper,  and  directs  that  operations  there- 
under be  performed  by  the  officers  of  the  experiment 
station,  and  the  examining  board  referred  to,  rather 
than  by,  the  trustees  of  the  university.  The  treasurer 
and  the  board  of  control  of  the  university  act  only  as 
holding  trustees  of  funds  to  be  paid  out  on  obligations 
incurred  by  others.  The  reports  of  operations  and  ex- 
penditures go  to  the  Governor,  rather  than  to  the  trus- 
tees. 

The  tax  act  could  not  produce  a  revenue  within  one 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1918.  49 

Indiana  State  Board  of  Finance  v.  State,  ex  rel. — 188  Ind.  36. 

year,  and  the  declaration  of  the  assembly  was  that  this 
appropriation  of  $1,000,  made  five  days  after  the 

5.  tax  act  was  approved,  should  be  effective  im- 
mediately, and  there  is  no  provision  that  this  ap- 
propriation should  cease  when  the  tax  produced  a  reve- 
nue. This  act  further  shows  that  the  revenues  of  these 
departments  are  not  in  the  maintenance  funds  of  the 
university.  All  things  considered,  we  conclude  that  this 
appropriation  was  not  to  the  university.  The  repeal- 
ing clause  of  the  tax  act,  approved  five  days  prior,  did 
not  affect  this  appropriation,  and  the  saving  proviso 
has  no  bearing  upon  the  same. 

The  act  creating  the  tax  provides  that  the  levy  shall 

be  made  for  the  use  and  benefit  of  the  "Indiana  Uni- 

versity,  (Indiana  University  School  of  Medicine 

6.  and  Hospital)  Purdue  University  and  the  Indi- 
ana State  Normal  School."     It  is  significant  that 

the  assembly  expressly  mentioned,  as  provided  for  by 
the  levy,  th^  medical  school  and  hospital  of  Indiana  Uni- 
versity, and  did  not  mention,  as  provided  for  by  the  levy, 
any  of  the  departments  of  Purdue  University,  though 
the  same  are  in  their  organization  and  operations  as  dis- 
tinct from  Purdue  as  though  geographically  separate 
from  Purdue  University.  The  mention  of  the  depart- 
ments of  one  as  covered  by  the  tax  at  least  argues  that 
the  failure  to  mention  the  departments  of  the  other  ex- 
cludes the  latter  departments  from  the  use  and  benefit 
of  the  tax. 

It  is  argued  that  if  these  special  appropriations  are  not 
cut  off  by  the  prohibition  against  payment  to  Purdue 
of  other  than  the  tax  "for  any  purpose,"  then  said  pro- 
hibition in  the  act  is  useless  and  has  no  purpose,  and 
that  the  court  is  not  at  liberty  to  disregard  any  word  or 
phrase  in  the  act  if  a  reasonable  use  and  meaning  can 
be  assigned  thereto. 
^     Vol.  188—4 
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Here,  again,  we  must  consider  the  conditions  existing 
at  the  passage  of  the  act;  and  by  so  doing  we  find  a 

reason  for  the  prohibition  in  §4,  though  said 
7.     prohibition   cuts   off  no   annual  appropriation. 

The  university  had  repeatedly  asked  prior  ses- 
sions of  the  assembly  for  appropriations  for  buildings 
and  additional  land,  and  many  of  said  requests  had  been 
denied.  At  this  session  the  university  asked  not  only 
for  twice  the  amount  of  tax  it  was  then  receiving  but 
asked  appropriations  for  additional  land,  and  for  at 
least  eight  additional  buildings.  The  estimated  amount 
of  these  needs  was  $395,000.  The  assembly  declined  to 
make  such  special  appropriations,  except  as  to  three 
matters  hereafter  mentioned.  The  assembly  granted 
an  increase  of  tax  almost  double  the  increase  asked,  and 
prescribed  that  any  surplus  of  such  tax  should  not  re- 
vert to  the  state,  but  should  remain  to  the  credit  of  the 
university  for  buildings  and  physical  improvements. 
This  was  a  radical  departure  from  any  provision  for 
buildings  theretofore  made ;  all  former  funds  for  build- 
ings had  been  specifically  appropriated.  Having  thus 
provided  an  increased  maintenance  fund  for  the  uni- 
versity and  for  buildings,  the  legislature  stipulated  that 
"when  the  funds  provided  for  by  this  act  *  *  * 
shall  become  available,  said  funds  shall  constitute  the 
total  amounts  to  be  paid  out  of  the  treasury  of  the  state 
to  said  institution  for  any  purpose,"  and  repealed  all 
conflicting  laws.  Of  course,  this  declaration  was  not 
binding  on  future  sessions,  but  it  expresses  the  opinion 
of  the  session  of  1913  that  said  tax  must  be  sufficient  for 
all  needs  of  the  university  proper,  and  thus  we  find  a 
reasonable  meaning  for  the  prohibitive  words  consistent 
with  the  continuation  of  the  special  departments  under 
the  management  of  others  than  the  trustees  of  the  uni- 
versity, and  the  continuation  of  fixed  amounts  for  their 
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maintenance,  and  no  disturbance  of  the  separate  iden- 
tity or  management  of  either  such  department. 

It  is  also  argued  that,  if  these  special  appropriations 
are  no]t  affected  by  said  prohibition,  then  there  exists 
no  occasion  for  the  proviso  which  saves  endowments 
and  permanent  funds  appropriated  to  the  university, 
because  it  is  asserted  the  latter  cannot  be  repealed. 

We  find  ample  reason  for  the  saving  of  such  so-called 

endowment  and  permanent  funds,  though  the  same  may 

be  in  a  sense  properly  denominated  as  endow- 

8.  ment  or  permanent.  The  Indiana  Agricultural 
College,  now  known  as  Purdue  University,  was 
established  in  accord  with  the  terms  of  an  act  of  Con- 
gress appropriating  in  1862  land  scrip  to  each  loyal 
state  (Act  July  2,  1862,  ch.  130,  12  St.  at  L.  503),  to 
be  sold  and  the  proceeds  to  constitute  a  perpetual  fuhd, 
the  income  "of  which  shall  be  inviolably  appropriated 
by  eorch  state  to  the  endowment,  support  and  mainte- 
nance of  at  least  one  college  where  the  leading  object 
shall  be,"  briefly  stated,  the  study  of  agriculture  and 
associated  sciences.  In  1865  Indiana  accepted  the  con- 
ditions named,  and  directed  that  the  trustees  of  said 
college  should  by  their  treasurer  receive  said  scrip,  and 
invest  the  proceeds  thereof.  The  fund  so  derived  pro- 
duces the  sum  of  $17,000  per  year  for  the  university. 
Purdue's  right  to  such  interest  grew  out  of  an  appro- 
priation by  the  state. 

Decisions  have  been  rendered  in  several  of  the  states, 
and  by  the  Supreme  Court  of  the  United  States,  that 
this  fund  is  by  Congress  appropriated  to  the  state,  and 
no  college  is  entitled  thereto  until  appropriated  to  the 
college  by  the  state.  State,  ex  rel.  v.  Irvine  (1905),  14 
Wyo.  318,  84  Pac.  90,  affirmed  by  Supreme  Court  of 
United  States,  206  U.  S.  278,  27  Sup.  Ct  613,  51  L.  Ed. 
1063.  See,  also,  Haire  V.  Rice  (1906),  204  U.  S.  291, 
27  Sup.  Ct.  281,  51  L.  Ed.  490;  Brovm  University  v. 
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Rhode  Island  College  (1893),  (C.  C.)  56  Fed.  55;  Massa- 
chusetts Agrl  College  V.  Marden  (1892),  156  Mass.  150, 
30  N.  E.  555. 

In  1890  (Act  August  30,  1890,  ch.  841,  26  St.  at  L. 
417  [§§8871-8876  U.  S.  Comp.  St.  1916])  Congress  ap- 
propriated "to  each  state  *  *  *  for  the  more  com- 
plete endowment  of  such  colleges  then  or  thereafter  to 
be  established  a  sum  to  be  increased  annually  until 
amounting  to  $25,000,  said  sum  to  be  paid  to  the  state 
treasurer,  or  such  other  officer  as  the  state  may  desig- 
nate, who  shall,  upon  the  order  of  the  trustees  of  such 
college,  pay  the  sum  over. to  the  treasurer  of  such 
college.".  This  law  provides  that  when  a  state  has  es- 
tablished an  educational  institution  of  like  character 
for  colored  students,  the  state  may  make  a  "just  and 
equitable  division"  of  this  fund  between  the  college  and 
such  institution. 

The  Secretary  of  the  Interior  shall  annually  certify 
to  the  Secretary  of  the  Treasury  whether  any  state  con- 
tinues to  be  entitled  to  said  appropriation,  and  Congress 
reserved  the  power  to  amend,  suspend  or  repeal  any  or 
all  the  provisions  of  the  act.  In  1891  the  state  ac- 
cepted said  appropriation  and  designated  Purdue  Uni- 
versity as  the  agricultural  college  entitled  to  said  grant. 
In  1907  (Act  March  4,  1907,  34  St.  at  L.  1281  [§8877  U. 
S.  Comp.  St.  1916] )  the  foregoing  act  was  amended  to 
increase  said  appropriation  to  $50,000,  to  be  paid  to  the 
state  annually,  for  the  further  endowment  of  such  col- 
leges. 

It  is  the  contention  of  the  university  that  these  fed- 
eral appropriations  belong  to  the  university  and  are  not 
subject  to  repeal  by  legislative  act  of  the  state,  and  that 
there  was  no  occasion  for  saying  the  same  by  the  pro- 
viso in  said  tax  act ;  and  that  it  follows  that  the  proviso 
was  intended  to  save  the  other  continuing  annual  state 
appropriations. 
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It  is  the  contention  of  the  state  that  the  federal  ap- 
propriations are  subject  to  repeal  or  division,  or  loss, 
by  some  act  of  the  state ;  and  that,  therefore,  there  wa? 
reason  for  saving  the  federal  funds  by  said  proviso,  and 
hence  the  state  appropriations  are  not  referred  to  in 
the  proviso,  but  are  cut  off  by  the  prohibition  of  other 
funds  than  the  tax. 

It  is  the  opinion  of  the  court  that  said  federal  appro- 
priations may  be  destroyed  by  some  act  of  the  state,  and 
that  there  was  occasion  for  a  declaration  prevent- 

8.  ing  the  tax  act  from  affecting  the  same.    It  fur- 
ther results  that  the  saving  provision  does  not 

necessarily  relate  to  the  state  appropriations. 

If,  however,  we  are  wrong  in  holding  that  these  state 
appropriations  belong  exclusively  to  the  several  depart- 
ments and  bureaus,  then  they  belong  to  the  uni- 

9.  versity,  and  are  cut  off  unless  saved.     In  the 
sense  that  the  state  must  continue,  somehow  and 

somewhere,  such  departments  to  continue  its  right  to 
the  federal  appropriations,  and  in  view  of  the  fact  that 
Purdue  University  is  now  and  probably  always  will  be 
the  state's  only  agricultural  college,  it  may  be  fairly  said 
that  said  appropriations  are  sufficiently  permanent  ap- 
propriations to  fit  the  definition  of  said  saving  clause, 
and  said  clause  is  'broad  enough  to  include  them,  or 
exempt  them  from  said  prohibition. 

Four  funds  in  question   remain  to  be  considered. 

Three  of  them  are  specific  appropriations  contained  in 

a  general  appropriation  act,  approved  March  11, 

10.  1913,  the  next  day  after  the  tax  act  was  ap- 
proved (Acts  1913  p.  515),  to  wit:  "For  Pur- 
due University  Green-house,  $30,000;  equipment  for 
new  dairy  building,  $28,000 ;  for  purchase  of  additional 
farm  land  for  the  agricultural  department,  the  Governor 
is  hereby  authorized  and  directed  to  apply  a  sum  not  ex- 
ceeding $125,000,  if  in  the  judgment  of  the  Auditor  of 
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State  and  Treasurer  of  State  suitable  lands  can  be  pro- 
cured/' 

The  tax  act  was  designed  to  produce  a  surplus  which 
was  to  be  the  only  fund  for  buildings  and  physical  im- 
provement. The  first  of  this  tax  was  not  available, 
however,  until  1914.  The  legislature  evidently  deemed 
said  greenhouse  and  dairy  equipment  and  additional 
land  immediately  needed,  and,  having  power,  notwith- 
standing the  prohibition  mentioned  to  so  do,  appropri- 
ated for  these  three  needed  purposes.  The  appropri- 
ation for  additional  land  was  not  to  the  university,  nor 
subject  to  order  of  its  trustees,  though  for  its  benefit. 
Its  use  was  committed  to  the  judgment  of  the  officers 
named.  Payment  of  these  funds  was  not  prohibited, 
nor  were  these  appropriations  repealed.  Only  that  part 
of  each  which  is  called  for  by  contracts  duly  made  for 
these  several  purposes  can  be  paid  out,  and,  hence,  the 
order  herein  that  they  shall  be  paid  to  the  university 
is  to  be  construed  as  requiring  payment  only  to  the 
amount  and  in  discharge  of  such  contracts. 

Finally,  an  appropriation  was  made  on  March  18, 
1913  (Acts  1913  p.  572),  for  maintenance,  in  lieu  of 
increasing  the  tax  levy  for  1913,  of  $32,500,  providing 
that  in  event  a  change  in  the  educational  tax  is  made, 
this  appropriation  shall  be  available  only  until  the  new 
tax  is  available,  when  an  adjustment  between  this  ap- 
propriation and  the  new  tax  is  to  be  made  by  the  state 
auditor  to  avoid  duplication.  The  trial  court  denied  the 
right  of  the  university  to  any  further  part  of  this  appro- 
priation after  the  decree.  This  part  of  the  decree  is  not 
questioned  here,  and  this  appropriation  is  mentioned 
only  to  show  that  the  assembly  was  mindful  of  the  cur- 
rent, immediate  needs  of  the  university,  and  therefore 
intended  that  the  other  specific  amounts  for  building 
and  land  should  be  paid. 
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We  find  no  error  in  the  conclusions  of  law  excepted 
to,  and  affirm  the  judgment. 

Note. — Reported  in  121  N.  £.  649.    Appropriations,  what  are, 
note  22  Am.  St.  638. 


PoER,  Trustee,  v.  State  of  Indiana,  ex  rel. 
Arthur  M.  Hinshaw. 

[No.  23,389.    Filed  December  IS,  1918.    Rehearing:  denied 
February  11,  1919.] 

1.  Pi£AOiNG.  —  Demurrer,  —  Attached  Memorandum.  —  Section 
'  344,  d.  6,  Bums  1914,  Acts  1911  p.  415,  providing:  that  a  mem- 
orandum shall  be  filed  with  a  demurrer  stating  wherein  the 
pleading  demurred  to  is  insufficient  for  want  of  facts,  was 
intended  to  compel  the  party  demurring  to  waive  review  of 
questions  not  disclosed  to  the  trial  court;  but  neither  the  trial 
court  nor  the  appellate  court  is  bound  by  such  waiver  where 
manifest  injustice  would  result  by  enforcing  it.    p.  59. 

2.  Mandamus. — Schools,  —  Transfer  of  Pupil. — Sufficiency  of 
Complaint.  —  The  validity  of  §6449  Bums  1914,  Acts  1909 
p.  173,  relative  to  the  transfer  of  pupils,  will  not  be  determined 
in  a  mandamus  action  to  compel  a  township  trustee  to  transfer 
a  pupil  to  a  private  school,  where  the  complaint  fails  to  allege 
an  appeal  to  the  county  superintendent  and  an  order  for  the 
transfer  under  §6451  Bums  1914,  Acts  1901  p.  448,  since  the 
superintendent  has  authority  under  the  statute  to  decide  cer- 
tain purely  school  questions  and  his  decision,  based  on  such 
questions,  denying  a  transfer  would  prevent  the  question  of 
validity  to  arise,    p.  59. 

3.  CoNSTiTUTiONAi,  Law^^ — Necessity  for  Judicial  Action. — ^The 
Supreme  Court  will  not  pass  on  constitutional  questions  that 
are  hypothetical,  nor  determine  the  validity  of  a  legislative  act 
when  such  determination  is  not  necessary  to  dispose  of  the 
cause,    p.  60. 

From  Henry  Circuit  Court;  Fred  C.  GcMse,  Judge. 

Mandamus  by  the  State  of  Indiana,  on  relation  of 
Arthur  M.  Hinshaw,  against  Otho  Poer,  trustee  of 
Spiceland  school  township,  Henry  county.  From  a 
judgment  for  the  relator,  the  defendant  appeals.  Re- 
versed. 
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TF.  O.  BwniJdrd  and  G.  Af.  Barnard,  for  appellant 

Forkner'&  Forkner,  for  appellee. 

TowNSEND,  J. — Relator  brought  action  against  ap- 
pellant to  mandate  him  to  transfer  relator^s  child  to  a 
private  school.  The  complaint  alleges,  in  substance, 
that  relator  was  a  resident  citizen  and  taxpayer  of  the 
township  on  September  12,  1917 ;  that  appellant  was  on 
that  date  the  elected  and  qualified  trustee  of  the  school 
township;  that  relator^s  son  was  bom  on  January  20, 
1903,  and  resided  in  said  township  with  relator;  that 
his  son  had  finished  the  prescribed  course  of  study  in 
the  eight  grades  taught  in  the  public  schools  of  the  town- 
ship and  was  eligible  to  a  public  high  school  of  the 
county;  that  there  were  no  high  schools  in  said  town- 
ship and  none  nearer  than  Lewisville  and  Newcastle  in 
adjoining  townships,  a  distance  of  five  to  eight  miles; 
that  the  transfer,  of  relator's  child  to  some  recognized 
high  school  was  necessary,  or  his  education  in  such 
grades  would  be  denied  him;  that  there  was  and  is  in 
the  town  of  Spiceland,  within  said  township,  an  academy 
known  as  Spiceland  Academy,  kept  and  maintained  as 
a  private  school ;  that  said  private  school  is  ready,  able 
and  willing  to  receive  relator's  child  under  the  terms 
provided  for  the  transfer  of  pupils  from  one  school  cor- 
poration to  another ;  that  the  course  of  study  in  this  pri- 
vate school  is  the  same  as  that  taught  in  the  high  schools 
of  said  county ;  that  said  school  and  the  course  of  study 
therein  had  been  approved  by  the  state  board  of  educa- 
tion ;  that  relator's  son  can  better  be  accommodated  in 
said  academy  than  at  any  other  school,  and  at  less  ex- 
pense; that  relator  and  his  child  live  within  two  miles 
of  said  private  school,  much  nearer  to  it  than  any  other 
high  school ;  that  relator  demanded  of  appellant  on  Sep- 
tember 12,  1917,  that  he  transfer  relator's  son  to  this 
private  school;  that  said  trustee  refused  to  make  said 
transfer. 
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Appellant's  demurrer  to  the  complaint  is  on  tlio 
ground  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  memorandum  attached  to 
the  demurrer  is  as  follows :  "The  defendant,  as  trustee 
of  the  school  township  has  no  authority  in  law  to  trans- 
fer pupils  eligible  to  High  School  privileges  to  any  other 
than  a  public  High  School.  That  any  payment  of  public 
money  to  Spiceland  Academy  as  tuition  for  the  son  of 
the  relator  would  be  illegal  and  void  and  for  this  reason 
he  could  not  make  the  transfer  requested  by  said  re- 
lator. That  Spiceland  Academy  is  a  private  and  de- 
nominational school,  the  same  being  under  the  control  of 
Spiceland  Monthly  Meeting  Society  of  Friends,  which 
elects  the  trustees  for  said  Academy  and  that  said  trus- 
tee has  no  right  or  authority  in  law  to  transfer  any 
pupil  eligible  to  a  High  School  to  such  a  school  as  said 
Academy.*'  This  demurrer  was  overruled.  Appellant 
refusing  to  plead  further,  judgment  was  rendered. 

The  law,  supposed  to  be  invoked  by  the  facts  in  the 
complaint,  is  contained  in  the  following  sections  of  the 
statute:  "Whenever  any  child,  resident  in  one  school 
corporation  of  the  state,  may  be  better  accommodated 
in  the  school  of  another  school  corporation,  the  school 
trustee,  board  of  school  trustees  or  commissioners  of 
the  school  corporation  in  which  such  child  resides  shall, 
upon  application  of  the  parent,  guardian  or  custodian 
of  such  child,  made  at  any  time,  grant  an  order  of  trans- 
fer which  shall  entitle  such  child  to  attend  the  schools 
of  the  corporation  to  which  such  transfer  is  made  under 
the  conditions  hereinafter  prescribed :  Provided,  That 
in  determining  whether  a  child  can  be  better  accommo- 
dated in  the  schools  of  another  school  corporation  than 
that  in  which  such  child  resides,  such  matters  as  the 
proximity  of  the  schools  of  the  township  and  city  to 
the  residence  of  such  child  desiring  the  transfer;  the 
kind  and  character  of  the  roads  to  each ;  the  means  of 
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transportation,  if  any,  to  each;  the  crowded  conditions 
of  the  schools  in  either  of  the  two  school  corporations 
shall  be  pertinent:  And,  Provided,  further.  That  the 
desire  to  attend  a  commissioned  or  accredited  high 
school,  when  no  such  school  is  maintained  in  the  resi- 
dent school  corporation,  or  when  in  attending  such  com- 
missioned or  accredited  high  school  the  living  expenses 
can  be  more  advantageously  provided  for  in  another 
school  corporation,  or  when  such  commissioned  or  ac- 
credited high  school  in  another  school  corporation  is 
more  accessible,  shall  be  deemed  reasons  for  such  trans- 
fer: And  Provided,  further.  That  the  provisions  of 
this  act  shall  be  construed  as  applying  in  the  same 
manner  to  resident  pupils  who  are  graduates  from  the 
eighth  grade  in  the  common  schools  of  this  state,  or  its 
equivalent,  who  may  desire  to  attend  a  private  school 
of  the  secondary  rank,  which,  having  been  duly  ap- 
proved by  the  state  board  of  education,  holds  the  same 
rank  as  a  commissioned  high  school/'  §6449  Bums 
1914. 

"If  an  order  of  transfer  be  denied,  the  parent,  guard- 
ian or  custodian  of  the  child  shall  have  the  right  to  ap- 
peal the  case  to  the  county  superintendent  of  schools 
whose  decision  shall  be  final."  §6451  Bums  1914.  The 
above  sections  set  out  are  respectively  §1  of  Acts  1901 
p.  448,  as  amended  by  Acts  1909  p.  173,  and  §3  of  Acts 
1901  p.  448. 

A  casual  observer  will  note  that  there  is  a  total  omis- 
sion of  the  fact  that  relator  appealed  the  case  to  the 
county  superintendent  of  schools,  and  that  he  ordered 
the  transfer.  It  will  also  be  observed  that  the  memo- 
randum attached  to  the  demurrer  in  no  way  points  out 
the  omission  of  this  ultimate  fact  essential  to  the  suf- 
ficiency of  the  complaint. 

The  proviso  in  subdivision  6,  §344  Bums  1914,  Acts 
1911  p.  415,  is  that  "a  memorandum  shall  be  filed  there- 
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with  stating  wherein  such  pleading  is  insufficient 

1.  for  want  of  facts,  and  the  parties  so  demurring 
shall  be  deemed  to  have  waived,  etc."    This  was 

intended  to  compel  the  one  demurring  to  waive  review 
on  appeal  of  that  which  was  not  disclosed  to  the  trial 
court.  It  does  not  follow,  however,  that  this  or  the  trial 
court  is  bound  by  such  waiver.  If  the  courts  are  to  be 
bound  always  by  such  waiver,  absurdities  and  injustice 
would  result  in  many  cases.  It  would  take  from  the 
courts  the  i)Ower  to  decide  justly.  For  instance,  a  com- 
plaint may  be  filed  which  is  intended  to  invoke  a  certain 
law,  and  may  ask  a  remedy  not  authorized  by  the  law 
invoked.  An  action  for  negligence  might  be  brought 
under  a  statute  which  expressly  or  by  implication  ex- 
cluded such  remedy.  Can  it  be  said  that  this  or  the 
trial  court  shall  be  compelled  to  let  such  a  glaring  in- 
justice stand  because  purposely  or  inadvertently  the 
question  has  been  waived  by  the  parties?  To  hold  this 
would  be  to  hold  that  the  parties  by  the  authority  of 
the  legislature  could  prevent  courts  from  administering 
justice. 

Although  the  provisions  of  the  statute  concerning  the 

transfer  of  a  pupil  to  a  high  school  are  plain  and  §6451 

Bums  1914,  supra,  expressly  says  there  shall  be 

2.  an  appeal  to  the  county  superintendent  of  schools, 
relator  seems  to  have  avoided  doing  this,  and 

appellant  seems  to  have  avoided  pointing  out  this  omis- 
sion in  the  complaint.  They  are  here  debating  whether 
the  last  proviso  in  §6449  Bums  1914,  supra,  and  other 
sections  of  the  same  act  are  valid  or  not  under  the  Con- 
stitution. It  is  not  meant  by  this  opinion  that  the 
county  superintendent  of  schools  shall  decide  a  consti- 
tutional question.  It  will  be  observed,  however,  that 
§6449  Bums  1914,  supra,  contains  a  number  of  things 
for  him  to  decide  which  are  purely  school  questions,  to 
wit:     "Proximity  of  schools,     *     ♦     *    kind  and  char- 
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acter  of  roads;  ♦  *  ♦  means  of  transportation, 
*  *  *  crowded  condition  of  schools,  etc/'  These 
things  might  be  decided  by  the  county  superintendent 
adversely  to  relator's  contentions,  and  then  no  ques- 
tion of  the  validity  of  the  last  proviso  in  the  above  sec- 
tion would  arise. 

This  case  has  been  advanced  in  this  court  because  of 
its  alleged  public  importance.  If  it  is  of  public  import- 
ance, and  we  think  that  it  is,  this  importance 

3.  should  have  attached  to  the  case  all  the  way 
through  and  it  should  have  been  brought  before 
us  in  such  a  way  as  to  warrant  a  decision  of  the  con- 
stitutional questions  involved.  It  is  not  for  this  court, 
under  precedents  laid  down  by  state  and  federal  courts, 
to  pass  on  constitutional  questions  that  are  hjrpothetical, 
nor  to  determine  the  validity  of  the  legislative  act  when 
such  determination  is  clearly  not  necessary  to  dispose  of 
the  cause. 

The  complaint  should  have  alleged  an  appeal  to  the 
county  superintendent  of  schools  and  that  he  ordered 
the  transfer. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  demurrer  to  the  complaint. 

Spencer  and  Harvey,  JJ,,  concur  in  conclusion. 

Note. — Reported  in  121  N.  E.  83.  Schools  and  school  districts: 
power  and  authority  of  school  officers,  generally,  65  Am.  St.  332. 


Zuver  v.  State  of  Indiana. 

[No.  23,494.    Filed  February  11,  1919.] 

1.  Contempt.  —  Indirect,  —  What  Constitutes,  —  Under  §1044 
Burns  1914,  §1009  R.  S.  1881,  the  publication  of  an  unjusti- 
fiable criticism  of  a  court,  even  though  inaccurate  or  false  and 
prompted  by  malicious  motives,  does  not  constitute  contempt, 
where  the  matter  had  been  fully  disposed  of  before  the  criti- 
cism was  published,    p.  62. 
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2.  Contempt. — Purging  of,  by  Answer, — ^When  one  undertakes 
to  purge  himself  by  a  verified  answer  in  a  proceeding  for  in- 
direct contempt,  the  facts  alleged  must  be  treated  as  true,  and, 
if  the  facts  so  alleged  under  oath  are  sufficient  to  show  that 
no  contempt  was  committed,  the  defendant  must  be  discharged, 
although  he  may  be  prosecuted  for  perjury  if  the  answer  is 
false,    p.  63. 

From  St.  Joseph  Circuit  Court;  T.  D.  Mott,  Judge. 

'  Proceeding  by  the  State  of  Indiana  against  John 
Henry  Zuver  for  indirect  contempt  of  court.  From  a 
judgment  of  conviction,  the  defendant  appeals.  Re- 
versed. 

Anderson,  Parker,  Crdbill  &  Crumpacker,  Vernon 
W.  Van  Fleet,  Drummond  &  Drummond,  W.  P.  O'Neill, 
Eli  F.  Seebirt  and  John  G.  Yeagley,  for  appellant. 

Ele  Stansbury,  Attorney-General,  and  Edward  M, 
White,  for  the  state. 

Lairy,  J. — ^This  appeal  is  from  a  judgment  of  the  su- 
perior court  of  St.  Joseph  county  rendered  in  a  proceed- 
ing for  indirect  contempt  of  that  court.  The  facts  were 
brought  to  the  attention  of  the  court  by  a  verified  infor- 
mation filed  therein  by  one  S.  R.  Thomas,  the  courtroom 
bailiff,  by  which  information  the  court  was  given  to 
understand  and  know  that  appellant  was,  on  March  27, 
1918,  the  editor  of  the  South  Bend  Times,  which  was  a 
daily  newspaper  published  at  the  city  of  South  Bend, 
Indiana.  From  the  facts  stated  in  the  information  it 
appears  that  a  divorce  had  been  granted  by  the  St. 
Joseph  Superior  Court  to  the  plaintiff  in  a  proceeding 
entitled  Emma  B.  Rineholt  v.  Landon  B.  Rineholt,  and 
that  the  decree  awarded  to  the  plaintiff  the  custody  of 
a  child  and  made  provision  for  the  payment  by  the  de- 
fendant for  the  support  of  such  child  the  sum  of  two 
dollars  on  Monday  of  each  week  until  the  further  order 
of  the  court.  It  further  appears  that  on  November  5, 
1917,  the  defendant  filed  a  petition  to  modify  the  order 
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as  to  the  payment  of  money  for  the  support  of  the  child, 
which  motion  was  set  for  hearing  in  the  St.  Joseph  Su- 
perior Court  on  March  26,  1918.  On  that  day  the  de- 
fendant filed  an  affidavit  for  a  change  of  venue  from 
the  judge  on  the  ground  of  bias  and  prejudice.  It  ap- 
pears that  the  court  did  not  rule  on  this  motion  for  a 
change  of  judge  at  the  time  it  was  filed,  but  that  the 
matter  was  taken  under  advisement  by  the  court,  which 
soon  thereafter  adjourned  for  the  day,  and  the  informa- 
tion does  not  disclose  when  the  court  did  rule  on  this 
motion.  It  is  charged  that,  on  the  day  following,  ap- 
pellant published  in  the  newspaper  of  which  he  was  the 
editor  an  article  which  purported  to  be  a  report  and 
comment  on  the  proceedings  had  before  the  court  on 
March  26,  1918,  concerning  the  matter  of  the  motion 
for  the  modification  of  said  order  and  decree,  the  filing 
of  the  motion  for  a  change  of  judge  and  the  taking  of 
the  same  under  advisement  by  the  court.  The  article 
published  is  set  out  in  full,  together  with  the  headlines 
under  which  it  appeared ;  and  upon  this  article  is  ba^ed 
the  charge  of  indirect  contempt  of  court. 

For  the  purpose  of  purging  himself  of  the  contempt 
charged  appellant  filed  a  sworn  answer  in  two  para- 
graphs.    In  the  first  paragraph  of  answer  he  ad- 
1.     mitted  the  publication  of  the  article  as  set  out  in 
the  information,  but  denied  that  he  wrote  the 
headlines  or  that  he  had  any  knowledge  concerning  the 
same  until  he  saw  the  article  after  its  publication.  ^  As 
a  part  of  this  paragraph  of  answer  and  as  a  reason  why 
he  should  not  be  punished  for  contempt,  appellant  as- 
serts under  his  oath  that  the  proceeding  referred  to  in 
said  published  article  was  not  pending  before  the  court 
at  the  time  such  publication  was  made,  but  that  it  had 
been  fully  and  finally  decided  and  determined  before 
that  time.     If  this  statement  is  true,  the  publication  of 
the  article  would  not  constitute  a  contempt  of  court. 
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even  though  it  may  have  been  inaccurate  or  false  and 
may  have  been  prompted  by  improper  or  malicious 
motives.  Under  such  circumstances  the  publication  of 
the  article  might  constitute  an  unjustifiable  criticism 
of  the  conduct  of  the  court,  but  it  would  not  amount  to 
contempt,  because  not  made  with  reference  to  proceed- 
ings pending  in  the  court  at  the  time.  §1044  Bums 
1914,  §1009  R.  S.  1881.  CheacUe  V.  State  (1887),  110 
Ind.  301,  11  N.  E.  426,  59  Am.  Rep.  199. 

When  a  defendant  undertakes  to  purge  himself  by 
a  verified  answer  filed  in  a  proceeding  for  indirect  con- 
tempt of  a  criminal  nature,  the  facts  stated 

2.  therein  must,  in  such  proceeding,  be  treated  as 
a  verity.  If  the  facts  so  stated  under  oath  are 
sufficient  to  show  that  no  contempt  was  committed,  the 
defendant  must  be  discharged.  Baker  v.  State  (1914), 
183  Ind.  1,  108  N.  E.  7,  L.  R.  A.  1915D  1061;  Burke  v. 
State  (1874) ,  47  Ind.  528.  The  rule  thus  stated  is  very 
ancient  and  it  is  still  followed.  Mr.  Blackstone  says: 
"If  a  party  can  clear  himself  upon  oath,  he  is  dis- 
charged; but,  if  perjured,  he  may  be  prosecuted  for 
perjury."     Blackstone,  Commentaries  Complete  995. 

The  trial  court  erred  in  refusing  to  discharge  appel- 
lant upon  the  facts  stated  in  his  own  sworn  answer. 
Other  questions  presented  are  not  considered.  The 
judgment  is  reversed,  with  instructions  that  appellant 
be  discharged. 

Note.— Reported  in  121  N.  E.  828.  Contempt,  definition,  135 
Am.  St  272.    See  under  (2)  9  Cyc  44. 
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-  Smith  v.  State  of  Indiana. 

[No.  23,457.    Filed  February  11,  1919.] 

1.  Criminal  Law. — Deferred  Sentence. — Loss  of  Jurisdiction. — 
Where  a  defendant  was  sentenced  after  two  full  court  terms 
had  elapsed  and  more  than  nine  months  after  pleading  gruilty 
and  seven  months  after  his  release  from  serving  a  sentence  on 
a  conviction  of  another  offense  during  which  time  he  was  not 
in  the  custody  of  the  court,  the  sheriff,  or  sureties,  no  cause  for 
the  delay  being  shown,  the  court  had  no  jurisdiction  to  impose 
sentence,  in  view  of  §§202,  290,  295,  Acts  1905  p.  584,  §§2073, 
2166,  2171  Bums  1914,  providing  for  sentence  unless  there  be 
cause  for  delay,  or  for  placing  the  defendant  in  custody  of  the 
sheriff.  (Ledgerwood  v.  State,  134  Ind.  81,  distinguished.) 
p.  66. 

2.  Criminal  Law. — Sentence. — Rights  of  Defendant  on  Plea  of 
Guilty. — Where  the  defendant  has  pleaded  guilty  he  need  not 

'f equire  the  court  to  perform  its  duty  of  pronouncing  sentence 
in  order  to  protect  himself  from  the  court's  failure  to  act. 
p.  68. 

3.  Criminal  Law. — Deferring  Sentence. — When  Permissible. — 
Courts  may  defer  sentence  to  a  subsequent  day  or  term  when 
justice  demands  it  or  for  cause  shown,     p.  69. 

4.  Criminal  Law. — Review. — Delayed  Sentence. — Presumption. 
— Where  the  record  is  silent  as  to  the  reason  for  the  postpone- 
ment of  sentence  upon  a  plea  of  guilty,  the  Supreme  Court  will 
not  presume  that,  the  postponement  was  justifiable,    p.  69. 

From  Delaware  Circuit  Court;  William  A.  Thompson., 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Romeo 
Smith.  On  the  overruling  of  motions  to  vacate  and  to 
modify  the  judgment  of  conviction,  rendered  on  a  plea 
of  guilty,  the  defendant  appeals.    Reversed. 

George  W.  Cromer  and  Harry  Long,  for  appellant. 
Ele  Stansbury,  Attorney-General,  and  Edward  M. 
White,  for  the  state. 

Myers,  J. — ^On  January  10,  1918,  appellant  was  sen- 
tenced to  pay  a  fine  of  $250,  and  to  imprisonment  on  the 
Indiana  State  Farm  for  a  period  of  six  months.     On 
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January  28,  1918,  appellant  filed  his  verified  motion  to 
set  aside  and  vacate  said  judgment,  which  motion  was 
overruled  February  1, 1918 ;  thereupon  he  filed  his  veri- 
fied motion  to  modify  the  judgment.  This  motion  was 
overruled.-  From  the  judgment  thus  rendered  appel- 
lant has  appealed  to  this  court,  and  has  assigned  as 
error:  (1)  The  overruling  of  his  motion  to  set  aside 
and  vacate  the  judgment;  (2)  the  overruling  of  his 
motion  to  modify  the  judgment. 

Counter-affidavits  were  filed  by  the  Honorable  Wil- 
liam A.  Thompson  and  the  deputy  sheriff  of  Delaware 
county  denying  certain  statements  of  fact  contained  in 
appellant's  motion  to  vacate  the  judgment.  The  facts 
thus  questioned,  we  will  not  undertake  to  settle.  With 
these  facts  out  of  the  way,  this  case  is  before  us  under 
practically  an  agreed  statement  as  follows:  Two  in- 
dictments were  returned  by  the  grand  jury  at  the  Janu- 
ary term,  1917,  of  the  Delaware  Circuit  Court,  one  on 
January  6,  and  one  on  January  16,  hereafter  referred  to 
as  the  first  and  second  respectively.  On  March  19, 
1917,  appellant  appeared  in  the  Delaware  Circuit  Court, 
and  before  the  Honorable  William  A.  Thompson,  sole 
judge  thereof,  and  entered  a  plea  of  guilty  to  each  of 
said  indictments.  He  was  then  permitted  to  go  hence 
on  bond  for  his  appearance  in  that  court  on  May  22, 
1917.  He  appeared  in  court  as  stipulated  in  the  bond, 
and  before  the  judge  thereof,  who  then  and  there  on 
appellant's  plea  of  guilty,  theretofore  entered  to  the 
first  indictment,  pronounced  judgment  and  sentence  fix- 
ing a  fine  of  $250  and  imprisonment  on  the  Indiana 
State  Farm  for  a  period  of  three  months.  Appellant 
paid  the  fine  and  costs  assessed  against  him,  and  was 
imprisoned  in  accordance  with  the  sentence  imposed. 
The  term  of  his  imprisonment  expired  on  August  22, 
1917,  at  which  time  he  was  released  and  then  and  there 
Vol.  188—5 
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returned  to  his  home  in  Muncie,  Indiana,  where  he  has 
continuously  resided,  and  within  the  jurisdiction  of  the 
Delaware  Circuit  Court. 

No  action  whatever  was  taken  by  the  court  on  appel- 
lant's plea  of  guilty  to  the  second  indictment  prior  to 
January  10,  1918,  at  which  time,  on  order  of  the 

1.  court,  the  sheriff  of  Delaware  county  brought  ap- 
pellant into  court  and  judgment  was  then  and 
there  rendered  against  him  on  his  plea  of  guilty  entered 
more  than  nine  months  prior  thereto,  and  more  than 
seven  months  after  the  time  of  his  sentence  on  the  first 
indictment.  Appellant  was  forty-eight  years  old  at  the 
time  he  pleaded  guilty,  and  from  the  time  of  his  release 
from  the  state  farm  he  was  not  in  the  custody  of  the 
court  or  sureties  until  said  January  10.  There  is  no 
claim  of  any  attempt  on  the  part  of  the  court  to  follow 
the  provisions  of  §§2174,  2176  Bums  1914,  Acts  1907 
p.  447,  §§1,  3,  known  as  the  parol  or  suspending  sen- 
tence statute. 

Appellant  insists  that  under  this  state  of  the  record, 
the  Delaware  Circuit  Court  had  no  authority  or  jurisdic- 
tion to  pronounce  judgment  or  sentence  him  on  Janu- 
ary 10,  1918. 

Section  2166  Bums  1914,  Acts  1905  p.  584,  §290,  of 
our  Criminal  Code  provides  that:  "After  a  finding  or 
verdict  of  guilty,  against  the  defendant,  if  a  new  trial 
be  not  granted,  or  the  judgment  be  not  arrested,  the 
court  must  pronounce  judgment.'*  And  §2171  Bums 
1914,  Acts  1905  p.  584,  §295,  provides  that :  "If  no  suf- 
ficient cause  be  alleged  or  appear  to  the  court  why  judg- 
ment should  not  be  pronounced,  it  shall  thereupon  be 
rendered."  Under  §2073  Bums  1914,  Acts  1905  p.  584, 
§202,  "If  the  accused  plead  guilty,  said  plea  shall  be 
entered  on  the  minutes,  and  he  shall  be  sentenced,  or 
he  may  he  placed  in  the  custody  of  the  sheriff  until  sen- 
tenced."   The  remainder  of  this  section  has  reference 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1918.  67 

Smith  V.  State— 188  Ind.  64. 

to  an  accused  under  the  age  of  twenty-one  years,  and 
can  have  no  bearing  on  the  question  here  for  decision. 

The  state  has  called  our  attention  to  tfie  case  of  Gray 
V.  State  (1886),  107  Ind.  177,  8  N.  E.  16.  That  case 
holds  that  any  agreement  to  compound,  discontinue  or 
delay  a  prosecution,  is  forbidden  by  the  statute,  and  is 
illegal  and  void.  It  also  reaffirmed  the  doctrine  an- 
nounced in  the  case  of  Smith  v.  Hess  (1884),  91  Ind. 
424,  to  the  effect  that  the  trial  court  under  the  provi- 
sions of  §2073,  supra,  had  no  power  to  permit  the  ac- 
cused to  depart  from  court  without  sentence,  subject  to 
arrest  in  case  he  did  not  behave  well.  The  ruling  thus 
made  is  in  harmony  with  the  holding  of  this  court  in 
Shaffer  V.  State  (1885),  100  Ind.  365.  In  this  last 
case  there  was  an  order-book  entry  showing  that  the 
sentence  was  suspended.  A  motion  to  discharge  the 
accused  on  the  ground  that  the  order  suspending  sen- 
tence amounted  to  a  judgment  which  was  not  subject 
to  change  or  amendment  was  overruled,  and  the  de- 
fendant sentenced.  This  action  of  the  court  was  upheld 
for  the  reason  that  it  did  not  appear  from  the  record 
that  the  judgment  was  unnecessarily  delayed.  In  the 
Smith  case  this  court  said :  "The  legitimate  inference 
from  the  statute  is  that  the  Legislature,  in  its  enact- 
ment, did  not  intend  that  the  courts  should  allow  adult 
offenders  to  go  on  good  behavior.  Without  deciding 
what  might  be  the  result  of  such  a  practice,  upon  a 
proper  case  made,  and  properly  brought  before  us,  we 
may  say  that,  as  at  present  advised,  we  do  not  feel  like 
giving  our  sanction  to  that  practice." 

The  case  of  Ledgerwood  V.  State  (1893),  134  Ind. 
81,  33  N.  E.  631,  is  cited  by  the  state  in  support  of  its 
contention  that  the  trial  court  did  not  lose  jurisdiction 
to  punish  appellant  on  his  plea  of  guilty.  That  case 
holds  that  the  court's  failure  to  render  judgment,  after 
a  plea  of  guilty,  until  the  next  term,  will  not  divest  its 
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jurisdiction.  By  reference  to  the  record  in  that  case, 
it  will  be  observed  that  the  defendant  was  at  all  times 
after  his  arreSt  in  the  custody  of  the  court.  The  rea- 
son for  the  postponement  does  not  appear  in  the  opinion, 
but  the  record  shows  just  cause.  This  fact  would  be 
sufficient  to  distinguish  it  from  the  case  at  bar,  for  in 
this  case  no  cause  is  shown  for  the  delay  of  two  full 
terms  between  the  term  at  which  the  plea  of  guilty  was 
entered  and  the  term  at  which  the  sentence  now  under 
consideration  was  pronounced. 

There  is  no  reason  or  authority  for  saying  that  an 
accused  must  not  only  do  what  the  law  requires  of  him, 

but  that  he  must  go  farther  and  compel  the 
2.    court  to  perform  a  plain  statutory  duty,  if  he 

would  protect  himself  from  the  motives  of  the 
court's  failure  to  act.  As  said  in  the  case  of  People  V. 
Kennedy  (1885),  58  Mich.  372,  25  N.  W.  318:  "The 
defendant,  even  after  conviction,  has  some  rights  that 
a  court  is  bound  to  respect,  and  is  entitled  to  have  his 
liberty  as  soon  as  the  limit  of  the  law,  reasonably  ad- 
ministered, will  permit."  In  the  case  of  In  re  Flint 
(1903),  25  Utah  338,  71  Pac.  531,  95  Am.  St.  853,  the 
court  in  its  opinion,  after  recognizing  the  right  to  defer 
sentence  from  time  to  time  for  a  proper  purpose  said : 
"But  we  know  of  no  rule  or  principle  of  law  whereby  a 
court  can  indefinitely  suspend  sentence,  keep  the  de- 
fendant in  a  state  of  suspense  and  uncertainty,  and,  long 
after  he  has  been  discharged  from  custody,  have  him 
rearrested,  and  impose  a  sentence  of  either  fine  or  im- 
prisonment on  him."  In  Ginindel  v.  People  (1905),  33 
Colo.  191,  79  Pac.  1022,  108  Am.  St.  75,  the  order  entry 
of  the  trial  court  at  the  August  term  fixed  no  definite 
time  within  which  sentence  should  be  pronounced.  "The 
defendants  were  released  upon  their  own  recognizance. 
Whether  or  not  they  would  ever  be  called  to  the  bar 
for  sentence  was  contingent  upon  the  action  of  the 
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prosecuting  officer."  More  than  three  years  elapsed 
before  any  action  was  taken,  when,  over  the  objection 
of  the  defendant,  judgment  was  rendered  and  sentence 
imposed.  The  court  held  that  "In  the  absence  of  a  per- 
missive statute,  the  indefinite  postponement  of  sentence 
upon  one  convicted  of  crime  deprives  the  court  of  juris- 
diction to  pronounce  sentence  at  a  subsequent  term. 
Such  postponement  is,  in  effect,  a  discharge  of  the  pris- 
oner, and  therefore  ousts  the  court  after  the  expiration 
of  the  term  of  further  authority  over  him. — People  V. 
AUen,  155  111.  61 ;  Commonwealth  V.  Moloney,  145  Mass. 
205;  25  Enc.  Law  (2d  ed.),  314;  In  re  Flint  (Utah), 
71  Pac.  531 ;  Weaver  V.  People,  33  Mich.  296 ;  People  V. 
Barrett,  202  111.  287;  U.  S.  V.  Wilson,  46  Fed.  748." 

The  rule  is  fairly  well  settled  that  courts  may  defer 

temporarily  final  action  upon  a  plea  of  guilty  or  upon  a 

conviction  to  a  subsequent  day  or  term,  when  it 

3.  appears  that  the  interest  of  justice  demands  it 
or  as  said  "for  cause  shown,"  and  cause  is  shown 

when  time  is  allowed  the  accused  to  move  for  a  new 
trial,  or  in  arrest  of  judgment,  or  to  take  other  steps 
involving  delay  allowed  by  statute,  or  the  practice  of  the 
court,  or  for  the  purpose  of  hearing  evidence  on  the 
question  of  punishment.  Smith  v.  Hess,  supra;  State  V. 
Ray  (1879),  50  Iowa  520;  People  V.  Kennedy,  supra; 
People  V.  Felker  (1886),  61  Mich.  110,  27  N.  W.  869; 
State  V.  Wats(m  (1888),  95  Mo.  411,  8  S.  W.  383. 

The  Attorney-General  insists  that,  inasmuch  as  all 

presumptions  must  be  indulged  in  favor  of  the  action 

of  the  trial  court,  and  the  record  being  silent  as 

4.  to  reasons  for  postponing  sentence,  this  court 
must  assume  that  the  delay  was  justifiable.    We 

cannot  agree  with  this  contention.  In  this  case  no  rec- 
ord was  made  other  than  the  entry  of  appellant's  plea 
of  guilty.  This  case  must  be  decided  upon  the  record 
which  shows  affirmatively  the  facts  which  we  have 
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heretofore  recited.  Sections  of  the  statute  to  which  we 
have  referred  furnish  the  rule  adopted  by  the  general 
assembly  of  this  state  for  the  guidance  of  courts  in 
cases  of  conviction  or  upon  pleas  of  guilty.  The  fact 
that  no  order-book  entry  was  made,  or  agreement  en- 
tered into  whereby  sentence  was  to  be  postponed,  will 
not  be  sufficient  to  overcome  the  facts  disclosed  by  this 
record.  If  there  had  been  a  final  judgment  accompanied 
by  an  order  suspending  sentence  to  which  no  objection 
was  made,  we  would  have  an  entirely  different  ques- 
tion. State  v.  Smith  (1909),  173  Ind.  388,  90  N.  E. 
607.  As  bearing  upon  the  question  before  us  for  con- 
sideration, see  State  v.  Hockett  (1907),  129  Mo.  App. 
639,  108  S.  W.  599;  Ex  Parte  United  States  (1916), 
242  U.  S.  27,  37  Sup.  Ct.  72,  Ann.  Cas.  1917B  355;  In 
re  Peterson  (1911),  19  Idaho  433,  113  Pac.  729,  35 
L.  R.  A.  (N.  S.)  1067;  Republic  of  Hawaii  V.  Pedro 
(1898),  11  Hawaiian  287. 

Judgment  reversed,  with  instruction  to  the  Delaware 
Circuit  Court  to  sustain  appellant's  motion  to  vacate 
the  judgment,  and  that  the  ap{)ellant  be  discharged. 

Note. — Reported  in  121  N.  E.  829.  Postponement  of  sentence, 
132  Am.  St.  644,  12  Cyc  969. 


(jOodman  et  al.  V.  State  of  Indiana. 

[No.  23,346.    Filed  February  12,  1919.] 

.  Criminal  Law.  —  Appeal.  —  Evidence,  —  Weight, — Although 
the  evidence  is  (conflicting  and  contradictory,  the  court  on  ap- 
peal will  not  weigh  it,  as  it  will  be  held  sufiicient  if,  standing 
alone  and  with  the  inferences  drawn  therefrom,  it  supports  the 
judgment,     p.  72. 

.  Criminal  Law. — Appeal, — ReversoL — iMck  of  Evidence — A 
judgment  will  not  be  reversed  for  lack  of  evidence,  unless  some 
essential  element  of  the  case  is  wholly  unsupported  by  evidence, 
p.  73. 

,  Criminal  Law. — Appeal, — Bill  of  Exceptions. — Instructions 
given  and  refused,  and  the  exceptions  arising  therefrom,  must 
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be  made  part  of  the  record  by  special  bill  of  exceptions  in 
order  to  present  for  review  the  rulings  of  the  court  thereon. 
p.  73. 

4.  Cribcinal  Law*  —  AppeaL  —  Record.  —  Instruction  Directing 
Verdict. — ^An  instruction  directing  a  verdict  in  a  criminal  case 
must  be  made  a  part  of  the  record  in  the  same  manner  as  other 
instructions  in  order  to  present  questions  thereon  for  review, 
p.  73. 

6.  Criminal  Law. — Form  of  Verdict. — Venire  de  Novo.— In  a 
criminal  case,  a  motion  for  a  venire  de  novo  will  not  be  sus- 
tained, unless  the  verdjct  is  so  defective  and  imcertain  on  its 
face  that  no  judgment  can  be  pronounced  upon  it;  but  the  ver- 
dict, however  informal,  is  good,  if  the  court  understands  it 
when  construed  according  to  its  reasonable  intendment,    p.  74. 

6.  Criminal  Law. — Codefendants. — Verdict. — ^Where  the  effect 
of  an  affidavit  was  to  charge  that  each  defendant  was  guilty 
of  an  offense  stated  therein,  and  the  verdict  finds  that  the 
defendants  are  guilty  as  charged,  a  fair  construction  of  the 
language  is  that  each  of  the  defendants  is  guilty  as  charged. 
p.  74. 

7.  Criminal  Law. — Appeal. — Review. — Reservation  of  Grounds. 
—In  a  criminal  case,  in  order  to  present  for  review  the  form 
or  substance  of  a  judgment,  the  question  must  first  be  pre- 
sented to  the  trial  court  by  a  motion  to  modify,  specifically 
stating  the  defects  or  mistakes  complained  of,  and  the  adverse 
ruling  thereon  must  be  assigned  as  error,    p.  74. 

From  Lake  Circuit  Court;  John  B.  Peterson,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Louis 
Goodman  and  Irwin  Goodman.  From  a  judgment  of 
conviction,  the  defendants  appeal.    Affirmed. 

Divight  M.  Kinder,  for  appellants. 
Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings 
and  Dale  F.  Stansbury,  for  the  state. 

Willoughby,  J. — ^This  was  an  action  by  the  State  of 
Indiana  against  the  appellants,  Irwin  Goodman  and 
Louis  Goodman,  on  an  affidavit  charging  that  appel- 
lants violated  §2273  Bums  1914,  Acts  1905  p.  584,  §381, 
by  buying,  concealing  and  aiding  in  the  concealment  of 
certain  stolen  property  described  in  the  affidavit.  There 
was  a  plea  of  not  guilty.    Trial  by  jury. 


Digiti 


tized  by  Google 


72  SUPREME  COURTJ  OF  INDIANA, 

Goodman  v.  State— 188  Ind.  70. 

The  jury  brought  in  a  verdict  as  follows :  "We,  the 
jury,  find  the  defendants,  Irwin  Goodman  and  Louis 
Goodman,  guilty  as  they  stand  charged  in  the  affidavit ; 
and  we  further  find  that  the  property  described  in  the 
affidavit  was  of  the  value  of  $6,  and  we  fix  their  punish- 
ment at  imprisonment  in  the  county  jail  for  a  period  of 
30  days  and  that  they  be  fined  in  the  sum  of  $500,  and 
disfranchised  and  rendered  incapable  of  holding  any 
office  of  trust  or  profit  for  a  period  of  one  year/' 

On  that  verdict  the  court  rendered  the  following  judg- 
ment: "It  is  therefore  considered,  adjudged  and  de- 
creed by  the  court  that  the  defendants,  Irwin  Goodman 
and  Louis  Goodman,  are  each  guilty  as  they  stand 
charged  in  the  affidavits  herein  of  the  crime  of  receiving 
stolen  goods ;  that  they  each  be  imprisoned  in  the  jail 
of  Lake  County,  Indiana,  for  a  period  of  30  days,  and 
that  they  each  do  make  their  fine  to  the  State  of  Indiana 
in  the  sum  of  $500,  together  with  all  costs  herein  laid 
out  and  expended,  and  that  they  each  be  and  they  are 
each  disfranchised  and  rendered  incapable  of  holding 
any  office  of  profit  or  trust  for  the  period  of  one  year, 
and  the  sheriff  of  this  county  is  charged  with  the  due 
execution  of  this  judgment/' 

A  motion  for  a  new  trial  was  made  by  appellants, 
which  was  overruled.  Also  a  motion  for  a  venire  de 
novo  was  made  by  each  of  them,  which  was  overruled. 
This  motion  was  made  before  the  motion  for  new  trial. 

The  appellants  claim  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence,  in  that  they  claim  that  the 
names  of  the  persons  alleged  to  have  stolen  the 

1.  goods  in  controversy  are  not  sufficiently  proved ; 
also  that  the  evidence  does  not  sufficieintly  show 
that  both  of  the  defendants  were  guilty  of  the  offense 
charged ;  also  that  the  evidence  fails  to  show  the  owner- 
ship of  the  property  in  controversy.  These  contentions 
must  each  be  overruled.    An  examination  of  the  evi- 
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dence  on  each  of  these  propositions  shows  that  it  is 
clearly  sufficient.  It  is  true  that  the  evidence  is  con- 
flicting and  contradictory  on  some  of  these  points,  but 
this  court  cannot  weigh  the  evidence.  Although  the 
evidence  favorable  to  an  appellee  may  be  contradicted 
and  unsatisfactory,  it  will  be  sufficient  if,  standing  alone 
with  the  inferences  therefrom,  it  supports  the  judgment. 

Public  Savings  Ins.  Co.  V.  Greenwald  (1918), Ind. 

App. ,  118  N.  E.  556 ;  Bom  V.  Union  Elevator  Co. 

(1918),   67  Ind.  App.  ,   118  N.  E.  973;  Shores-^ 

Mueller  Co.  V.  Best  (1918),  66  Ind.  App.  ,  118 

N.  E.  688. 

This  court  cannot  reverse  a  case  for  lack  of  evidence 
where  the  court  is  not  convinced  that  some  essential  ele- 
ment of  the  case  is  wholly  unsupported  by  evi- 

2.  dence.    Shira  V.  State,  ex  rel.  (1918),  187  Ind. 
441,  119  N.  E.  833. 

Appellants  also  claim  that  the  court  erred  in  refusing 

to  give  certain  instructions  tendered  by  appellants  and 

in  giving  of  its  own  motion  certain  instructions 

3.  over  the  objection  of  appellants.    These  instruc- 
tions are  not  made  part  of  the  record  by  bill  of 

exceptions;  therefore,  no  question  as  to  the  giving  or 
refusal  of  such  instructions  can  now  be  considered  in 
this  court.  Instructions  given  or  refused  in  a  criminal 
case  and  the  exceptions  arising  thereon  must  be  pre- 
s^ited  to  this  court  for  review  by  making  them  a  part 
of  the  record  by  special  bill  of  exceptions.  Donovan  V, 
State  (1916),  185  Ind.  15,  111  N.  E.  433;Hahn  V.  State 
(1916),  185  Ind.  210,  113  N.  E.  725;  Donovan  V.  State 
(1907),  170  Ind.  123,  83  N.  E.  744;  Messel  V.  State 
(1911),  176  Ind.  214,  95  N.  E.  565. 
An  instruction  directing  a  verdict  must  be  made  a 
part  of  the  record  in  the  same  manner  as  other 

4.  instructions.    Williams  V.  Pittsburgh,  etc.,  R.  Co. 
(1918), Ind.  App.  = ,  120  N.  E.  46. 
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The  appellants  insist  that  the  court  erred  in  overrul- 
ing, their  motion  for  a  venire  de  novo,  for  the  reason 
that  the  verdict  in  said  cause  is  so  uncertain,  in- 

5.  definite  and  ambiguous  that  the  court  cannot 
justly  enter  a  judgment  thereon.    It  has  been 

held  in  this  state  that  a  motion  for  a  venire  de  novo 
will  not  be  sustained  unless  the  verdict  is  so  defective 
and  uncertain  on  its  face  that  no  judgment  can  be  pro- 
nounced upon  it.  A  verdict,  however  informal,  is  good, 
if  the  court  understands  it.  It  is  to  have  a  reasonable 
intendment  and  is  to  receive  a  reasonable  construction, 
and  is  not  to  be  avoided  except  from  necessity.  KendcM 
V.  State  (1914),  183  Ind.  162,  105  N.  E.  899;  KeUey  V. 
Bell  (1909),  172  Ind.  590,  88  N.  E.  58;  Central  Union 
Telephone  Co.  V.  Fehring  (1896),  146  Ind.  189,  45  N. 
E.  64. 

The  effect  of  the  affidavit  in  this  case  was  to  charge 

that  each  defendant  was  guilty  of  the  offense  named 

in  the  affidavit.    The  verdict  finds  that  the  de- 

6.  fendants  are  guilty  as  charged  in  the  affidavit. 
A  fair  construction  of  this  language  is  that  each 

of  said  defendants  is  guilty  as  charged.  The  court  un- 
derstood it  that  way  and  rendered  judgment  against 
each. 

The  court  did  not  err  in  overruling  appellant's  mo- 
tion for  a  venire  de  novo.    The  appellants  complain 
that  the  judgment  for  costs  is  wrong,  but  they 

7.  did  not  mal^e  any  motion  in  the  lower  court  to 
modify  it.     The  form  or  substance  of  a  judgment 

cannot  first  be  questioned  in  this  court ;  but  the  question 
must  be  first  presented  in  the  court  below  by  a  motion 
to  modify,  which  must  specify  wherein  it  should  be 
corrected  and  modified,  and  the  objection  must  particu- 
larly point  out  the  defect  or  mistake  complained  of,  and 
ask  that  the.  same  be  corrected.  If  the  court  rules 
against  the  party  asking  such  correction,  such  ruling 
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of  the  court  below  must  be  assigned  as  error  in  this 
court.  Unless  this  is  done,  no  objection  can  be  made 
available  for  reversal  here,  however  erroneous  in  form 
or  substance  such  judgment  may  appear  to  be.  Evans 
v.  State  (1898),  150  Ind.  651,  50  N.  E.  820;  Price  V. 

State  (         ), Ind.  App. ,  118  N.  E.  690. 

No  error  appearing  in  the  record,  tl^e  judgment  is 
affirmed. 

Note.— Reported  in  121  N.  E.  826.    See  under  (5)  12  Cyc  689. 
What  constitutes  possession  of  stolen  property,  101  Am.  St.  505. 


Van  Natta  v.  Van  Natta. 

[No.  23,240.    Filed  February  13,  1919.] 

1.  Divorce.  —  Alimony.  —  Amount.  — ^  Diacrettoru  —  Where  there 
was  evidence  from  which  the  court  might  have  found  that  the 
defendant  husband's  property  interests  were  worth  from 
$89,000  to  $115,000,  it  was  not  an  abuse  of  the  court's  discre- 
tion to  award  the  plaintiff  wife  $25,000  alimony,  $25  per  month 
for  the  care  and  custody  of  their  only  child,  three  years  old, 
and  $1,800  as  attorney's  fees,  although  there  was  evidence  tend- 
ing to  show  the  husband's  property  interests  to  be  much  less 
than  either  of  the  amounts  stated,    p.  77. 

2.  Divorce. — Alimony, — Amount. — Discretion  of  Court. — Under 
the  evidence  it  was  for  the  trial  court  to  determine  the  amount 
and  value  of  the  defendant  husband's  property  and,  as  bearing 
on  his  ability  to  pay  alimony,  the  court  had  th^  right  to  con- 
sider the  fair  value  of  the  property  and  to  consider  the  defend- 
ant's age,  his  state  of  health  and  his  earning  capacity,    p.  77. 

8.  Divorce. — Alimony. — Am/mnt. — Determination^ — Discretion. — 
In  determining  the  proper  amount  of  alimony,  it  was  proper 
for  the  court  to  consider  the  financial  situation  of  the  plaintiff 
wife  and  the  conditions  surrounding  her  as  disclosed  by  the 
evidence,    p.  78. 

4.  Divorce. — Alimony. — Discretion  of  Court. — It  is  within  the 
broad  discretionary  power  of  the  court  to  determine  the  amount 
of  alimony,  and  the  court  on  appeal  will  not  reverse  the  judg- 
ment awarding  alimony  unless  it  appears  that  the  trial  court 
abused  its  discretion,    p.  78. 

5.  Appeal.  —  Harmless  Error.  —  Right  Result. — ^Where  a  judg- 
ment was  clearly  right  under  the  evidence,  a  question  as  to  the 
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exclusion  of  evidence,  though  the  ruling  thereon  by  the  trial 
court  were  erroneous,  will  not  be  considered  on  appeal,    p.  78. 

From  Clinton  Circuit  Court;  Joseph  Combs,  Judge. 

Action  for  divorce  by  Helen  S.  Van  Natta  against 
Samuel  G.  Van  Natta.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appeals.     Affirmed. 

Kumler  &  Gaylord,  for  appellant. 
Sheridan  &  Gruber  and  George  P.  Haywood,  for  ap- 
pellee. 

Lairy,  J. — ^This  was  an  action  brought  by  the  appel- 
lee, Helen  S.  Van  Natta,  in  the  Tippecanoe  Circuit  Court, 
against  the  appellant,  Samuel  G.  Van  Natta,  seeking  a 
divorce,  alimony,  custody  of  their  only  child,  and  com- 
pensation for  her  attorneys.  The  cause  was  taken  to 
the  Clinton  Circuit  Court  on  change  of  venue  and  there 
tried  by  the  court.  The  trial  court  found  for  appellee 
upon  the  issues  made,  and  rendered  judgment  dissolving 
the  bonds  of  matrimony  between  appellant  and  appellee, 
granting  the  appellee  a  divorce  from  appellant,  giving 
the  care  And  custody  of  their  child  to  appellee,  and 
awarding  appellee  alimony  in  the  sum  of  $25,000,  com- 
pensation for  her  attorneys  in  the  sum  of  $1,800,  and 
ordered  that  appellant  pay  to  the  clerk  of  the  Tippe- 
canoe Circuit  Court  on  the  first  day  of  each  month 
thereafter,  for  the  use  of  appellee  for  the  care  and  cus- 
tody of  their  child,  the  sum  of  $25. 

The  court  overruled  appellant's  motion  for  a  new 
trial,  and  this  ruling  of  the  court  is  the  only  error  as- 
signed here.  Appellant  in  his  brief  here  discusses  only 
two  causes  for  a  new  trial.  The  righteousness  of  that 
part  of  the  decree  which  grants  an  absolute  divorce  to ' 
appellee  and  awards  to  her  the  custody  of  the  infant 
child  is  not  questioned  on  appeal. 

Appellant  seeks  to  reverse  the  judgment  on  the 
ground  that  the  amount  of  money  that  he  is  required  to 
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pay  under  the  judgment  as  alimony  and  for  the  support 
of  his  child  is  too  large,  and  on  the  further  ground 
that  the  court  excluded  evidence  offered  by  him  which, 
if  admitted  and  given  credit,  would  have  diminished  the 
distributive  share  of  appellant  in  the  estate  of  his  de- 
ceased father  to  the  extent  of  $3,920.73. 

At  the  time  of  the  trial  the  estate  of  appellant's  father 

was  in  course  of  settlement.    The  distributees  of  the 

estate  consisted  of  a  widow  and  six  children.    As 

1.  one  of  the  children  appellant  was  entitled  to  re- 
ceive on  final  distribution  one-ninth  of  the  estate 
after  the  costs  of  administration  and  all  debts  of 

2.  the  estate  had  been  paid.  The  evidence  is  con- 
flicting as  to  the  value  of  the  assets  of  the  estate 

and  also  as  to  the  amount  of  the  indebtedness  of  the  es- 
tate. There  was  also  evidence  as  to  the  value  of  a  ranch 
in  Texas  and  of  the  cattle  and  other  property  located 
thereon.  There  was  also  a  question  presented  by  the 
evidence  as  to  whether  the  property  in  Texas  was  a  part 
of  the  assets  of  the  estate  or' whether  it  was  owned  by 
appellant  and  one  of  his  brothers  as  equal  partners. 
From  all  the  evidence  it  was  for  the  trial  court  to  de- 
termine the  amount'  and  value  of  appellant's  property. 
There  was  some  evidence  from  which  the  court  might 
have  found  that  his  property  interests  were  worth  from 
$89,000  to  $115,000,  while  the  computations  made  by 
appellant's  counsel  based  on  the  evidence  on  which  they 
rely  would  show  such  interests  to  be  worth  much  less 
than  either  of  the  amounts  stated ;  but  the  lowest  esti- 
mate made  on  behalf  of  appellant  fixes  such  value  at 
about  $27,888.47.  The  trial  court  had  a  right  to  con- 
sider the  fair  value  of  the  property  of  appellant  as  bear- 
ing on  his  ability  to  pay  alimony  and,  as  bearing  on  the 
same  question,  the  court  had  a  right  to  consider  the  age 
of  appellant,  his  state  of  health  and  his  ability  to  earn 
money.    Hedrick  V.  Hednck  (1891),  128  Ind.  522,  26 
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N.  E.  768;  Yost  V.  Yost  (1895),  141  Ind.  584,  41  N. 
E.  11. 

In  determining  the  proper  award  of  alimony  under 

the  discretion  vested  in  the  trial  court,  it  was  proper  for 

that  court  to  consider  the  financial  situation  of 

3.  the  wife,  and  the  conditions  which  surround  her, 
so  far  as  disclosed  by  the  evidence.  In  this  case 
the  sole  responsibility  of  the  nurture,  care,  con- 

4.  trol,  training  and  education  of  their  child,  three 
years  of  age  at  the  time  of  trial,  was  left  to  ap- 
pellee by  appellant,  who,  through  his  infatuation  for 
another  woman,  had  been  led  to  renounce  and  repudiate 
every  legal  and  moral  obligation  which  he  owed  to  his 
wife  and  child.  The  question  of  the  amount  of  the  ali- 
mony is  one  to  be  determined  by  the  trial  court  from 
the  evidence  and  the  circumstances  of  each  particular 
case.  It  is  within  the  broad  discretionary  power  of  the 
trial  court  to  determine  the  amount  of  alimony,  and  this 
court  will  not  reverse  a  judgment  of  the  trial  court  un- 
less it  appears  that  the  trial  court  has  abused  this  dis- 
cretion. 

The  couA  does  not  consider  the  question  presented 
with  reference  to  the  alleged  erroneous  exclusion  of  evi- 
dence.   As  before  stated,  the  only  effect  of  the 

5.  offered  testimony,  if  admitted  and  given  credit, 
would  have  been  to  show  that  appellant's  interest 

in  his  father's  estate  was  not  so  valuable  as  it  would 
otherwise  appear.  In  view  of  the  other  evidence  in  the 
record,  the  court  would  not  be  inclined  to  reverse  the 
judgment  even  though  satisfied  that  the  ruling  of  the 
trial  court  on  this  question  was  erroneous.  Where  a 
judgment  is  clearly  right  under  the  evidence,  interven- 
ing errors  will  be  disregarded.  Watts  V.  Watts  (1911), 
176  Ind.  334,  95  N.  E.  1107;  Indianapolis  St.  R.  Co.  V. 
Schomberg  {19CL],  164  Ind.  Ill,  72  N.  E.  1041.    The 
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record  here  presented  requires  the  application  of  the 
rule  just  stated. 
Judgment  affirmed. 

Note. — Reported  in  121  N.  E.  825.  Nature  of  decree  of  ali- 
mony, 102  Am.  St.  702.  See  under  (1,  2)  14  Cyc  749;  (3)  14 
Cyc  753. 


Travis,  Administratrix,  v.  Rochester  Bridge 
Company. 

[No.  23,549.    Filed  February  20,  1919.] 

1.  Bridges.  —  Construction.  —  Breach  of  Duty,  —  Contmctors, — 
Liability, — ^In  the  construction  of  bridges  by  the  county,  the 
primary  duty  to  make  them  safe  for  public  use  is  upon  the 
county,  and  this  primary  obligation  is  not  divested,  as  between 
it  and  independent  contractors,  by  the  fact  that  the  legislature 
has  not  imposed  a  liability  on  counties  for  the  breach  thereof, 
p.  82. 

2.  Bridges. — Action  for  Damages^ — Liability  of  Contractor, — 
Acceptance  by  County, — ^Where  a  county  bridge,  constructed  by  ' 
a  contractor,  under  Acts  1899  p.  170,  §5590  et  aeq.  Burns  1901, 
was  defective  and,  after  its  acceptance  by  the  county  and  about 
five  years  after  its  construction,  gave  way,  causing  the  death 
of  the  plaintiffs  husband,  the  contractor  was  not  liable,  in  the 
absence  of  a  showing  that  its  acceptance  was  procured  through 
fraud  or  deception  of  the  contractor,  since  by  the  acceptance 
the  chain  of  causation  between  the  contractor's  negligence  and 
the  injury  was  broken,    p.  82. 

3.  Nbgucence. — Manufactured  Products, — Independent  ContraC' 
torss — Liability, — Cases  Distinguished. — The  liability  of  manu- 
facturers of  machinery  for  injuries  resulting  to  persons  not 
parties  to  the  contract,  on  account  of  defects  in  construction, 
is  distinguished  from  the  liability  of  independent  contractors 
for  injuries  resulting  from  defective  construction  of  bridges  or 
like  structures,  in  that  the  manufactured  product  is  made  ac- 
cording to  plans,  and  under  direction,  of  the  manufacturer, 
while  the  work  of  the  contractor  is  generally  done  according 
to  plans,  or  under  supervision,  of  the  party  letting  the  con- 
tract   p.  83. 

4.  Negligence. — Manufactured  Products. — Care  Required, — De^ 
fective  Articles, — Notice. — The  manufacturer  of  products  that 
in  their  nature  are  not  inherently  dangerous  when  free  from 
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defects  owes  no  duty  to  exercise  care  in  their  manufacture  for 
the  safety  of  persons  with  whom  he  has  no  privity  of  contract^ 
hut  where  a  manufactured  product  when  sold  hy  the  manu- 
facturer is  dangerous  for  its  intended  use,  to  the  manufac- 
turer's knowledge,  it  is  his  duty  to  notify  the  purchaser  of  the 
defects  and  his  failure  to  notify  renders  him  liable  for  resulting 
injuries,  p.  84. 
5.  Negugencb.  —  Manufcictured  Products.  —  Liability  for  In- 
juries.— ^Where  the  purchaser  of  a  manufactured  article  not 
inherently  dangerous  accepts  the  article  with  knowledge  of 
dangerous  defects  therein,  the  liability  to  third  persons  for 
injuries  resulting  therefrom  rests  upon  him,  and  not  upon  the 
manufacturer;  but  the  rule  is  otherwise  if  the  article  is  in- 
herently dangerous,  regardless  of  the  question  of  knowledge, 
p.  85. 

From  Marshall  Circuit  Court ;  William  B.  Hess,  Spe- 
cial Judge. 

Action  by  Cenia  Travis,  administratrix  of  the  estate 
of  her  deceased  husband,  Harry  Travis,  against  the 
Rochester  Bridge  Company.  From  a  judgment  sustain- 
ing a  demurrer  to  the  amended  complaint,  the  plaintiff 
appeals.  (Transferred  from  the  Appellate  Court  under 
Acts  1901  p.  565,  §1394  Bums  1914.)     Affirmed. 

Frank  E.  Osbom,  W.  A.  McV^y  and  Lee  L.  Osbom, 
for  appellant. 

George  W.  Holman,  Harry  Bemetha  and  Frank  E. 
Bryant,  for  appellee. 

Lairy,  J. — It  appears  from  the  amended  complaint 
in  this  case  that  Harry  Travis  was  killed  by  the  falling 
of  a  bridge  constructed  by  appellee  on  a  public  highway 
under  contract  with  the  board  of  commissioners  of  La- 
Porte  county.  Appellant;  as  his  administratrix,  brought 
this  action  against  appellee  to  recover  damages  result- 
ing from  his  death,  basing  her  right  to  recover  on  the 
negligence  of  appellee  in  the  construction  of  the  bridge. 
The  trial  court  sustained  a  demurrer  addressed  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.    This  ruling  is 
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assigned  as  error,  and  presents  the  only  question  to  be 
considered  on  appeal. 

The  complaint  shows  that  appellee  as  contractor  con- 
structed the  bridge  in  question  under  a  contract  with 
the  board  of  commissioners  of  LaPorte  county  in  the 
year  1905,  and  that  on  August  27,  1910,  while  appel- 
lant's decedent  was  crossing  it  with  a  traction  engine,  it 
gave  way  and  fell,  causing  injuries  which  resulted  in  his 
death.  It  is  alleged  that  the  bridge  was  constructed  on 
stone  abutments  on  each  side  of  the  stream  with  a  floor 
beam  in  the  center  thereof  supported  by  certain  truss- 
rods,  and  that  iron  stringers  were  laid  from  the  stone 
abutments  on  each  side  with  the  other  ends  meeting 
and  resting  on  the  floor  beam.  It  is  charged  that  ap- 
pellee was  negligent  in  failing  to  fasten  the  ends  of  the 
stringers  to  the  floor  beam  and  to  other  parts  of  the 
bridge  and  to  each  other,  and  that  by  reason  of  such 
negligent  failure  and  omission  the  stringers  crept  and 
shifted  from  the  vibrations  of  the  bridge  and  finally  fell 
from  the  floor  beam,  causing  the  floor  of  the  bridge  rest- 
ing thereon  to  fall.  It  is  further  alleged  that  the  de- 
fective and  dangerous  condition  of  the  bridge  was  known 
to  appellee,  and  that  they  were  not  known  to  appellant's 
decedent  for  the  reason  that  the  floor  of  the  bridge  con- 
cealed such  condition  from  him  and  the  public  generally. 

In  determining  the  question  presented  by  the  assign- 
ment of  error  this  court  is  required  to  decide  whether 
or  not  a  duty  rested  on  appellee  to  use  care  in  the  con- 
struction of  the  bridge  in  favor  of  travelers  on  the  high- 
way who  might  use  the  bridge.  If  a  duty  rested  on 
appellee  to  use  care  to  protect  that  class  of  persons  from 
injury,  such  duty  may  be  asserted  in  behalf  of  appel- 
lant's decedent,  and  an  action  based  on  the  failure  to 
discharge  the  duty  thus  imposed.  On  the  other  hand, 
if  the  law  under  the.  facts  stated  imposed  no  duty  on  the 
Vol.  188—6 
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contractor  to  use  care  for  the  safety  of  those  who  might 
use  the  bridge  in  traveling  on  the  highway,  then  no  neg- 
ligence could  be  charged  in  favor  of  appellant's  dece- 
dent. 

In  the  construction  of  bridges  by  the  county  as  a  part 

of  the  pliblic  highways  the  primary  duty  to  make  them 

safe  for  the  use  of  the  public  rests  on  the  county, 

1.  an^/uie  fact  that  the  legislature  in  this  state  has 
not  imposed  a  liability  on  counties  for  the  breach 

of  such  duty  does  not  in  any  sense  divest  the  county  of 
such  primary  obligation  as  between  it  and  independent 
contractors.  At  the  time  the  contract  for  the  building 
of  the  bridge  was  let  to  appellee  by  the  board  of  commis- 
sioners of  LaPorte  county,  the  statute  required  that  such 
contract  should  be  let  pursuant  to  notice  and  in  accord- 
ance with  a  survey,  profile  and  general  plan  which  the 
statute  required  to  be  deposited  with  the  county  auditor 
for  two  weeks  prior  to  the  time  the  contract  was  let. 
Acts  1899  p.  170,  §5590  et  seq.  Bums  1901. 

The  bridge  did  not  give  way  and  fall  until  about  five 

years  after  it  was  constructed,  during  which  time  it  was 

used  by  the  public.    The  fact,  as  appears  from 

2.  the  complaint,  that  it  was  thrown  open  to  the 
public  and  used  for  such  length  of  time  shows  an 

acceptance  by  the  county.  The  complaint  does  not  al- 
lege that  any  fraud  or  deception  was  practiced  by  the 
contractor  in  procuring  an  acceptance  of  the  bridge  by 
the  county,  or  that  the  defect  was  intentionally  con- 
cealed so  as  to  prevent  its  discovery  by  a  proper  inspec- 
tion. Under  such  a  state  of  facts,  the  liability^  of  the 
contractor  to  the  general  public  and  persons  not  parties 
to  the  contract  terminated  at  the  time  the  bridge  was 
acceptedas  completed  and  thrown  open  to  the  use  of  the 
public.  /Such  act  on  the  part  of  the  county  amounted  to 
an  intervention  of  an  independent  human  agency  which 
had  the  effect  of  breaking  the  chain  of  causation  be- 
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twecn  any  negligence  of  the  contractor  and  an  injury 
which  might  occur  after  acceptance^/  After  acceptance 
of  tiie  bridge  by  the  county,  the  traveler  might  rightly 
repose  confidence  in  the  county  to  the  extent  of  believing 
that  it  had  exercised  reasonable  care  to  provide  a  safe 
bridge  for  his  use,  but  he  had  no  right  to  repose  such 
confidence  in  the  contractor  who  built  the  bridge. 
Daugherty  v.  Herzog  (1896) ,  145  Ind.  255,  44  N.  E.  457, 
32  L.  R.  A.  837,  57  Am.  St.  204. 

The  rule  thus  announced  applies  to  all  cases  where 
an  independent  contractor  constructs  a  building,  bridge, 
or  other  structure  under  contract  with  an  individual  or 
corporation,  in  the  absence  of  a  showing  that  such 
fraud,  deceit  or  intentional  concealment  of  defects  was 
practiced  by  the  contractor  in  obtaining  the  acceptance 
as  to  render  such  acceptance  ineffectual.  Wharton, 
Negligence  (2d  ed.)  §438.  Curtinw.  Somerset  (1891), 
140  Pa.  70,  21  Atl.  244, 12  L.  R.  A.  322,  23  Am.  St.  220 ; 
Burdick  v.  Cheadle  (1875) ,  26  Ohio  St.  393,  20  Am.  Rep. 
767. 

In  the  case  of  Casey  v.  Wrought  Iron  Bridge  Co. 
(1905),  114  Mo.  App.  47,  89  S.  W.  330,  the  contractor 
was  held  liable  for  negligence  in  the  construction  of  a 
bridge  to  a  person  who  was  injured  by  the  bridge  falling 
a  short  time  after  it  was  accepted,  on  the  ground  that 
the  contractor  knew  of  the  defects  and  knew  that  the 
bridge  was  dangerous  at  the  time  it  was  accepted,  and 
that  such  defects  were  intentionally  concealed  so  as  to 
prevent  their  discovery  by  a  reasonable  inspection.  No 
such  question  is  presented  in  the  case  at  bar. 

Many  cases  have  been  cited  by  appellant  involving 
the  liability  of  manufacturers  of  machinery,  convey- 
ances and  other  articles   sold  in   the   regular 

3.    course  of  trade,  for  injuries  resulting  to  persons 

not  parties  to  the  contract  on  account  of  defects 

in  the  construction  of  the  article  sold.    The  relations 
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involved  in  such  cases  are  analagous  to  those  in  the 
case  at  bar,  but  they  are  not  identical ;  and  the  rules  of 
law  which  apply,  while  similar  in  many  respects,  are 
not  the  same.  In  the  class  of  cases  to  which  the  one 
at  bar  belongs,  the  work  is  generally  done  by  the  con- 
tractor in  accordance  with  plans  furnished  by  the  party 
letting  the  contract  or  under  his  direction  and  supervi- 
sion, and  the  work  is  subject  to  inspection  before  ac- 
ceptance. In  the  other  class  of  cases  to  which  refer- 
ence is  made,  the  machinery  or  other  article  manufac- 
tured is  made  according  to  the  plans  of  the  manufac- 
turer and  under  his  direction  and  subject  to  his  inspec- 
tion before  sale.  The  differences  pointed  out  between 
the  classes  of  cases  under  consideration  furnishes  a  rea- 
son for  holding  that  the  liability  of  an  independent  con- 
tractor toward  third  persons  not  parties  to  the  contract 
terminates  with  the  completion  of  the  work  and  the  ac- 
ceptance of  the  contract,  while  a  similar  rule,  but  some- 
what modified,  applies  to  manufacturers  selling  in  the 
ordinary  course  of  trade.  As  affecting  the  liability  of 
a  contractor,  the  acceptance  of  the  work  by  the  other 
party  to  the  contract  operates  as  the  intervention  of  an 
independent  human  agency  which  breaks  the  chain  of 
causation  so  as  to  preclude  a  third  party  from  assert- 
ing or  relying  on  any  duty  on  the  part  of  the  contractor 
to  use  care  for  his  safety  in  the  construction  of  the  work. 

It  may  be  stated  as  a  general  rule  that  the  manufac- 
turer of  products  which  in  their  nature  are  not  inher- 
ently dangerous  in  use  when  free  from  defects, 

4.  rests  under  no  duty  to  exercise  care  in  their 
*  manufacture  for  the  safety  of  persons  with  whom 
he  has  no  privity  of  contract.  Winterbottom  v.  Wright 
(1842),  10  M.  &  W.  109;  Heizer  V.  Kingsland,  etc., 
Mfg.  Co.  (1892),  110  Mo.  605,  19  S.  W.  630,  15  L.R.  A. 
821,  33  Am.  St.  482;  Losee  v.  Clute  (1.873),  51  N.  Y. 
494,  10  Am.  Rep.  638;  Huset  V.  /.  /.  Case,  etc.,  Co. 
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(1903),  120  Fed.  865,  57  CCA.  237,  61  L.R.A.  303. 
If,  however,  such  a  manufactured  product  at  the  time 
it  is  sold  by  the  manufacturer  is  dangerous  and  unsafe 
for  use  for  the  purpose  for  which  it  is  intended,  and  if 
the  manufacturer  knows  of  such  defects  at  the  time  of 
sale,  the  duty  rests  on  him  to  notify  the  purchaser  of 
such  defects.  For  a  failure  to  discharge  this  duty  the 
manufacturer  is  held  liable  to  any  person  who  may  be 
injured  as  a  result  of  such  defect.  Lewis  V.  Terry 
(1896),  111  Cal.  39,  43  Pac.  398,  31  L.  R.  A.  220,  52 
Am.  St.  146 ;  Heizer  v.  Kingsland,  etc.,  Mfg.  Co.,  supra. 
The  duty  does  not  extend  to  the  exercise  of  care  in  the 
manufacture  of  the  article.  The  limit  of  the  duty  im- 
posed on  manufacturers  of  articles  of  this  nature 
5.  is  to  give  notice  to  the  purchaser  of  any  defect 
known  to  him  which  would  rendei:  its  use  danger- 
ous. If  he  discharges  the  duty  thus  imposed  by  notify- 
ing the  purchaser  of  any  known  defects  which  would 
render  the  use  of  such  article  dangerous,  Jiis  liability  is 
at  an  end.  If  the  purchaser  accepts  the  article  with 
such  knowledge,  the  liability  as  to  third  persons  rests 
on  him.  Loop  v.  Litchfield  (1870) ,  42  N.  Y.  351, 1  Am. 
Rep.  543;  Olds  Motor  Works  V.  Shaffer  (1911),  145  Ky. 
616,  140  S.  W.  1047,  37  L.  R.  A.  (N.  S.)  560;  Logan  v. 
Cincinnati,  etc.,  R.  Co.  (1910),  139  Ky.  202,  129  S.  W. 
575. 

If  an  article  not  inherently  dangerous  is  sold  by  the 
manufacturer  under  the  belief  that  it  is  free  from  de- 
fects which  render  it  unsafe  or  dangerous  for  use,  he 
cannot  be  held  liable  for  negligence  in  its  manufacture 
in  favor  of  strangers  to  the  contract.  The  liability  of 
the  manufacturer  of  articles  of  the  character  under  con- 
sideration depends,  so  far  as  strangers  to  the  contract 
are  concerned,  on  the  breach  of  the  duty  which  the  law 
imposes  on  him  to  give  notice  to  the  purchaser  of  de- 
fects known  to  him  which  renders  the  article  unsafe 
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for  use  for  the  purpose  for  which  it  is  intended,  or  on 
some  fraud  or  deceit  on  his  part,  or  some  conceahnent 
of  the  defect  which  would  prevent  its  discovery  by  a 
reasonable  inspection.  Levy  V.  Langridge  (1838) ,  4  M. 
&  W.  337;  Woodward  v.  MiUer  (1903),  119  Ga.  618,  46 
S.  E.  847,  64  L.  R.  A.  932,  100  Am.  St  188;  Olds  Motor 
Works  V.  Shaffer,  supra;  Htiset  v.  /.  /.  Case,  etc.,  Co., 
supra;  KueUing  v.  Lean  Mfg.  Co.  (1905),  183  N.  Y.  78, 
75  N.  E.  1098,  2  L.  R.  A.  (N.  S.)  303,  111  Am.  St.  691, 
5  Ann.  Gas.  124. 

The  manufacturer  of  articles  which  in  their  nature 
are  inherently  dangerous,  such  as  poisonous  drugs  im- 
properly labeled,  are  held  liable  to  strangers  to  the  con- 
tract of  sale  for  any  injury  sustained  resulting  from 
negligence  in  the  manufacture  or  labeling  of  such  arti- 
cles, regardless  of  any  knowledge  of  the  danger  occa- 
sioned by  such  negligence.  Norton  v.  SewaU  (1870), 
106  Mass.  143,  8  Am.  Rep.  298 ;  Thomas  v.  Winchester 
(1852),  6  N.Y.  397,  57  Am.  Dec.  455;  Peterson  v. 
Standard  Oil  Co.  (1910),  55  Ore.  511,  106  Pac.  337, 
Ann.  Gas.  1912A  625. 

A  consideration  of  the  principles  stated  and  the 
authorities  cited  affords  a  means  of  distinguishing  the 
cases  cited  by  appellant  from  the  case  at  bar.  The 
trial  court  did  not  err  in  sustaining  the  demurrer  to 
the  complaint. 

Judgment  affirmed. 

Note. — Reported  in  122  N.  E.  1.  Negligence :  liability  of  maker 
of  automobiles  to  third  persons  for  defective  construction,  Ann.* 
Cas.  1913B  689,  1917E  584.  See  also  under  (2)  29  Cyc  499; 
(3-5)  29  Cyc  478-484. 
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Vandalia  Railroad  Company  v.  Schntjll  et  al. 

[No.  23^04.    FUed  February  21,  1919.] 

1.  Action. — Statutory  Remedies, — Excluaiveness. — ^Where  a  stat^ 
ute  creates  a  ris^ht  that  did  not  exist  at  c(»nmon  law,  and  for 
the  new  right  a  remedy  is  prescribed  by  the  act,  the  whole 
matter  of  right  and  remedy  is  within  the  act  and  no  part  of 
either  otherwise  exists,    p.  90. 

2.  Carriebs. — Rights  of  Shippers, — Common  Law, — ^At  common 
law  shippers  were  entitled  to  reasonable  service  and  reasonable 
rates,  which  rights  were  enforceable  at  law  and  in  equity, 
p.  90. 

3.  Carriebs. — Rights  of  Shippers, — Regulations, — Statute, — The 
act  creating  the  Railroad  Commission,  Acts  1905  p.  83,  as 
amended  by  Acts  1907  p.  454,  §5533  et  seq.  Bums  1914,  does 
not  create  a  new  right  of  shippers  to  reasonable  service  and 
reasonable  rates,  but  only  a  new  remedy  for  an  existing  right. 
p.  91. 

4.  Action. — New  Remedies,  —  Cumulative. — New  remedies  are 
cumulative  and  not  exclusive,  unless  the  act  creating  them  so 
declares  expressly  or  by  clear  implication,     p.  91. 

5.  Carriers. — Rates, — Order  of  Railroad  Commission, — Enforce- 
fnent, — That  the  Railroad  Commission  is  empowered,  under 
Acts  1905  p.  83,  as  amended  by  Acts  1907  p.  454,  §5533  et  seq. 
Bums  1914,  to  enforce  its  orders  imports  neither  expressly  nor 
by  implication  that  the  parties  to  a  proceeding  by  shippers, 
involving  reasonableness  of  rates,  may  not  use  an  order  fixing 
rates  as  an  element  of  evidence  in  an  effort  to  enforce  existing 
rights  at  common  law.    pp.  91, 92. 

6.  Carriers.  —  Rights  of  Shippers.  —  Remedies. — Statute. — The 
act  creating  the  Railroad  Commission  'and  empowering  it  to 
enforce  its  orders.  Acts  1905  p.  83,  as  amended  by  Acts  1907 
p.  454,  §5533  et  seq.  Bums  191d,  does  not  prevent  the  enforce- 
ment by  shippers  of  rights  at  common  law  or  in  equity,  since 
the  remedies  provided  in  the  act  are  cumulative  and  not  ex- 
clusive,   pp.  91, 92. 

7.  Carriers. — Order  of  Railroad  Commission. — Statute. — Retro- 
active Effect. — Section  7  of  the  act  of  1907  (Acts  1907  p.  454, 
amending  Acts  1905  p.  83)  did  not  limit  the  life  of  an  order 
of  the  Railroad  Commission  fixing  rates  entered  in  1906,  under 
the  act  of  1905,  since  the  amending  act  of  1907  was  not  retro- 
active,   p.  92. 

8.  Courts. — Opinions, — Precedents. — Dicta. — Where  an  opinion 
rests  upon  two  distinct  grounds,  either  of  which  is  sufficient  to 
support  the  conclusion,  neither  ground  can  be  ignored  as  obiter 
dictum^    p.  93. 
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9.  Carriebs. — Regidation  of  Rates, — Police  Power. — Orders  of 
the  state,  throus^h  the  Railroad  Commission,  reflating  tlie 
rates  of  carriers  are  an  exercise  of  the  state's  public  welfare 
power,    p.  93. 

10.  Constitutional  Law.— Police  Power.Statutes.— The  state 
never  separates  itself  from  the  exercise  of  its  public  welfare 
power  unless  by  clear  expression  of  intention  to  do  so.    p.  93. 

11.  Carriers.  —  Rates,  —  Orders.  —  Vacation.  —  Statute.  — 
Construction.  —  An  order  of  the  Railroad  Commission,  xmder 
Acts  1905  p.  83,  fixins:  rates,  did  not  exhaust  the  commission's 
powers  and,  though  affirmed  on  appeal,  the  commission  could 
have  made  a  new  order  in  the  interest  of  chang^ing  needs  of  the 
public  welfare,  unless  prevented  by  the  act;  hence  an  order  so 
affirmed  did  not  become  perpetual,  so  as  to  warrant  a  con- 
struction of  the  amending  act,  Acts  1907  p.  454,  §5433  et  seq. 
Bums  1914,  which  limited  the  life  of  existing  orders,  as  being 
remedial  and  retroactive,     p.  93. 

12.  Carriers. — Ra^es. — Reasonableness. — A  carrier  is  entitled  to 
fair  remuneration  on  all  its  investments  and  property,  and  for 
this  it  undertakes  to  reasonably  serve  in  the  capacity  chosen 
by  it    p.  96. 

13.  Carriers. — Rates. — Reasonableness. — If  a  carrier  receives  in 
the  aggregate  a  fair  remuneration,  notwithstanding  the  rates 
on  part  of  its  business  are  not  remunerative,  it  has  no  basis 
for  complaint;  hence  a  hearing  involving  fairness  of  rates  on 
a  part  of  its  line  is  not  properly  confined  to  particular  rates 
and  actual  cost  in  carrying  the  classes  specified  on  such  part 
of  the  line.    pp.  96,  99. 

14.  Carriers.  —  Rates.  —  Statutes.  —  Reasonableness.  —  Pre- 
sumption.—  Legislation  fixing  rates  is  presumed  to  be  reason- 

-able,  and  this  presumption  prevails  until  all  the  facts  showing 
the  contrary  appear,  although  no  hearing  was  had  before  its 
passage,  and  a  much  stronger  presumption  obtains  in  favor  of 
an  order  of  the  Railroad  Commission,  under  Acts  1905  p.  83, 
after  a  trial  between  the  parties  actually  interested;  hence  a 
showing  by  a  carrier  that  rates  over  a  part  of  its  line  for 
transporting  particular  classes  are  not  remunerative  is  not 
sufficient,  the  burden  being  upon  the  carrier  to  exclude  other 
facts  bearing  on  the  question,     p.  100. 

15.  Carriers. — Regulation  of  Rates, — Constitutional  Provisions. 
— The  state  is  restrained  by  the  Constitution  from  arbitrary 
action  by  the  legislature  or  by  agency  of  the  Railroad  Conmiis- 
sion  in  fixing  rates  charged  by  carriers;  but  there  is  a  wide 
field  of  discretion  in  the  legislature  or  the  commission,     p.  101. 

16.  Carriers. — Filing  Schedule  of  Rates. — Effect. — ^Where  the 
Railroad  Commission,  prior  to  the  passage  of  Acts  1907  p.  454, 
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§5533  et  seq.  Bums  1914,  and  after  a  hearing,  made  an  order 
fixing  rates  for  shipments  of  certain  classes  of  freight  over  a 
division  of  a  carrier's  lines,  the  rates  thereafter  fixed  in  a  sched- 
ule and  filed  by  the  carrier  in  accordance  with  such  act  do  not 
govern,  the  carrier  being  bound  by  the  commission's  order, 
p.  101. 

From  Marion  Superior  Court ;  Linn  D.  Hay,  Judge. 

Action  by  Gustav  A.  Schnull  and  others  against  the 
Vandalia  Railroad  Company.  From  a  judgment  for 
plaintiffs,  the  defendant  appeals.    Affirmed. 

D.  P.   WiUiams  and  Pickens,  Moores,  Davidson  & 
Pickens,  for  appellant. 
Smith,  Remster,  Hombrook  &  Smith,  for  appellees, 

Harvey,  C.  J.— On  December  14,  1906,  the  Railroad 
Conunission  of  Indiana,  after  a  hearing  upon  a  petition 
of  the  present  appellees,  to  which  the  present  appellant 
was  defendant,  entered  an  order  fixing  rates  for  ship- 
ments of  certain  classes  of  freight  over  appellant's  di- 
vision  extending  from  Indianapolis  west  to  the  state  line. 

Appellant  did  not  appeal  from  said  order  to  our  Ap- 
pellate Court,  as  the  statute  creating  the  commission 
authorized,  but  declined  to  comply  therewith,  and  con- 
tinued to  charge  appellee  and  other  shippers  of  said 
classes  of  freight  over  said  division  rates  higher  than 
those  specified  in  said  order. 

Api>ellee  prosecuted  in  the  superior  court  of  Marion 
county  an  action  for  a  mandatory  injunction  against 
appellant  to  prevent  appellant  from  charging  other  than 
the  rates  so  fixed.  Appellee's  complaint  was  held  good, 
and  appellant's  second  and  third  paragraphs  of  answer 
held  insuflicient  on  demurrers;  and  from  the  judgment 
rendered,  after  trial,  against  appellant,  this  appeal  is 
prosecuted. 

In  support  of  its  position  that  the  complaint  is  in- 
sufficient, appellant  asserts  that  appellees  have  no  right 
to  maintain  this  action  because  it  is  an  effort  to  enforce 
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an  order  of  the  Railroad  Commission,  whereas  the  act 
creating  such  commission  (Acts  1905  p.  83)  and  the 
amendatory  act  (Acts  1907  p.  454,  §5533  et  seq.  Bums 
1914)  name  a  remedy  for  the  enforcement  of  such 
orders  (§5550  Bums  1914) ;  and  that  an  act  creating 
a  new  right  and  a  remedy  therefor  excludes  all  other 
remedies. 

The  rule  is  well  established  that  when  a  right  is  thus 

created  which  did  not  exist  at  common  law,  and  for  that 

new  right  a  remedy  is  by  the  act  prescribed,  the 

1.  whole  matter  of  right  and  remedy  is  within  the 
act,  and  no  part  of  either  otherwise  exists. 

The  question  we  have  is  whether  said  rule  applies  to 
the  situation  here  presented.  If  a  new  right  was  not 
created,  all  discussion  of  this  proposition  is  ended. 

Appellant  asserts  that  the  act  of  1905,  supra,  did  not 
give  the  commission  any  right,  power  or  authority  to  in- 
stitute and  prosecute  any  action  at  law,  or  suit  in  equity, 
or  any  other  proceeding,  for  the  purpose  of  enforcing 
obedience  to  its  order ;  but  that  obedience  to  such  orders 
should  be  secured  through  the  assessment  and  collec- 
tion of  penalties  provided  in  the  act. 

Appellant  asserts  that  this  amendment,  supra,  greatly 
increased  and  added  to  the  powers,  authority  and  the 
duties  of  the  commission,  especially  giving  it  authority 
and  power  to  enforce  its  orders  by  actions  at  law  and 
suits  in  equity  in  its  own  name,  in  lieu  of  the  provi- 
sions of  the  act  of  1905,  supra,  and  that  the  authority 
and  power  so  given  the  commission  to  enforce  rate 
orders  is  exclusive  of  all  other  remedies. 

At  common  law  appellees  were  entitled  to  both  rea- 
sonable service  and  reasonable  rates.  Appellees  had  all 
remedies,  at  common  law  and  in  equity,  to  enforce 

2.  their  said  rights. 

The  statutes  under  consideration  do  not  create 
a  new  right  to  such  service,  but  something  more  in  the 
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nature  of  a  new  remedy  for  an  old  right.    The 

3.  general  assembly  deemed  it  best  to  exercise  its 
undoubted  power  of  regulation  and  determine  in 

a  general  and  broad  way  the  question  as  to  what  rates 
are  reasonable,  and  for  this  purpose  the  legislature 
created  the  commission. 

As  the  creation  and  empowering  of  the  commission 

related  to  a  matter  of  remedy  for  existing  things  which 

needed  a  remedy,  the  rule  applies  that  new  rem- 

4.  edies  are  cumulative  and  never  exclusive,  unless 
the  act  creating  the  same  so  declares  expressly  or 

by  clear  implication.  Lang  v.  Scott  (1825),  1  Blackf. 
405,  12  Am.  Dec.  257;  Chicfigo,  etc.,  R.  Co.  V.  Hall 
(1893),  135  Ind.  91,  34  N.  E.  704,  23  L.  R.  A.  231. 

That  the  commission  is  empowered  to  enforce  its 

orders^  imports  neither  expressly  nor  by  implication 

that  the  parties  may  not  use  an  order  fixing  rates 

5.  as  an  element  of  evidence  in  an  effort  to  enforce 
an  old  right. 

We  find  in  the  act  nothing  expressly  excluding  other 

remedies,  nor  do  we  find  any  provision  so  positive  as  to 

imply  a  negative  of  other  remedies.     Chicago, 

6.  etc.,  R.  Co.  V.  HaU,  supra;  Dollar  Savings  Bank 
V.  United  States  (1873),  19  Wall.  227,  22  L.  Ed. 

80 ;  Fletcher  v.  State  Capital  Bank  (1858) ,  37  N.  H.  369. 

This  seems  especially  pertinent  to  the  present  situa- 
tion*; these  appellees  procured  an  order  or  judgment  of 
the  commission,  as  the  result  of  a  hearing  or  trial, 
wherein  this  appellant  was  defendant,  that  the  identical 
rates  appellees  seek  to  enforce  for  the  identical  classes 
of  freight  tendered  for  shipment,  over  the  identical  divi- 
sion of  appellant's  road  here  involved,  are  reasonable, 
and  this  order  is  still  in  force,  unless  it  has  expired  by 
operation  of  law. 

This  order  bound  appellant  in  favor  of  appellees,  par- 
ticularly, and  also  in  favor  of  all  other  like  shippers. 
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and    is    evidence,    if   not    conclusive    evidence, 

5.  against  appellant  of  the  matters  thus  established, 
available  in  any  action  by  appellees  to  enforce 

appellees'  old  right. 

We  further  find  in  the  act  itself  (Acts  1905  p.  83, 
supra)  evidence  that  it  was  not  the  intention  of  the  leg- 
islature that  the  remedy  created  should  be  ex- 

6.  elusive — for  instance  §5,  page  88:  "In  ell  ac- 
tions between  private  parties  and  railroad  com- 
panies *  *  *  brought  under  this  law,  the  rates, 
charges,  orders,  rules,  regulations  and  classifications  ap- 
proved or  made  by  said  commission  before  the  institu- 
tion of  such  action  shall, be  held,  deemed  and  accepted 
to  be  reasonable,  fair  and  just."    See  also  §§16,  18. 

This  suit  in  equity  is  justified  by  reason  of  the  great 
number  of  transactions  involving  small  amounts,  and 
the  fact  that  the  commission  may  also,  at  law  or  in 
equity,  enforce  its  orders,  and  that  the  duty  of  so  doing 
is  by  statute  imposed  upon  the  conmaission,  does  not 
prevent  one  entitled  to  the  benefit  of  an  order  from 
instituting  an  independent  action. 

We  are  satisfied  no  new  right  was  created;  an  addi- 
tion was  created  to  the  old  remedies. 

It  is  next  insisted  that  the  complaint  is  insufficient  in 
that  it  seeks  to  enforce  an  order  which  had  theretofore 
expired  by  operation  of  law. 

In  State,  ex  rel  v.  Vandalia  R.  Co.  (1914),  183  Ind. 

49,  108  N.  E.  97,  this  court  determined  that  the  act  of 

1907,  supra,  which  prescribes  that  "all  orders  of 

7.  the    commission,     *     *     *     shall    continue    in 
force  for  such  period  of  time,  not  exceeding  two 

years,  as  shall  be  prescribed  in  the  order  of  the  conmiis- 
sion"  was  not  retroactive,  and  therefore  did  not  limit 
the  life  of  the  order  here  in  question,  which  was  entered 
in  December,  1906. 
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Appellant  claims  that  the  portion  above  referred  to, 

of  said  opinion,  is  obiter.    The  opinion  rests  upon  two 

distinct  grounds,  either  of  which  is  sufficient  to 

8.  support  the  conclusion.  In  such  case  if  one  siich 
element  be  ignored  in  one  case  as  obiter,  the  other 

element  may  as  justly  be  ignored  as  obiter  when  cited 
in  another  case  involving  such  element,  and  the  result 
would  be  an  opinion  all  obiter  and  all  ignored  except 
the  final  order  and  mandate.  That  neither  element  can 
be  ignored  is  the  rule. 

Counsel  argue  that  under  the  act  of  1905,  supra,  an 
order  fixing  rates  tied  the  commission's  hands,  ex- 
hausted its  powers,  except  as  the  order  might  be  set 
aside  on  appeal,  and  if  affirmed  on  appeal  the  order  be- 
came perpetual,  no  matter  what  injustice  resulted,  and 
therefore  there  was  a  strong  inducement  to  an  amend- 
ment in  1907,  supra,  limiting  the  life  of  then  existing 
orders  as  well  as  future  orders,  and  that  there  is  good 
reason  for  construing  the  amendment  of  1907,  supra,  as 
remedial  and  intended  to  be  retroactive. 

This  argument  overlooks  the  fact  that  all  such  orders 

are  an  exercise  of  the  state's  public  welfare  power;  and 

that  the  state  never  separates  itself  from  the 

9.  exercise  of  this  power  unless  by  a  clear  expres- 
sion of  an  intention  to  do  so.  We  find  no  such 
expression ;  therefore  the  state  might,  if  the  facts 

10.  justified,  have  made  a  new  order;  the  commission 
might  likewise  have  made  a  new  order.  The 
spirit  and  life  of  the  state's  said  power  is  that 

11.  circumstances  change  the  public  welfare  needs, 
and  the  spirit  of  the  commission's  powers,  unless 

limited  by  the  act,  is  that  it  may  consider  such  changed 
conditions  and  make  orders  fitting  present  needs.  We 
are  content  to  adhere  to  the  decision  holding  that  said 
act  was  not  retroactive. 
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By  the  demurrer  to  the  second  paragraph  of  answer 
is  presented  the  question  whether  it  is  enough  for  the 
defendant  railroad  company  to  allege  and  prove  that 
the  rates  fixed  in  said  order  were  at  the  time  of  the  fil- 
ing of  the  answer,  and  at  the  time  of  trial,  confiscatory 
in  that  they  "will  not  yield  to  defendant  revenue  suffi- 
cient to  reimburse  defendant  for  its  actual  cost  and  out- 
lay in  handling  and  carrying  the  classes  of  property  spe- 
cified in  said  order  and  provide  a  fair  return  to  defend- 
ant on  the  value  of  defendant's  property  used  and  em- 
ployed in  handling  and  carrying  the  classes  of  freigtt 
described  in  said  order." 

It  is  asserted  by  appellee  that  in  so  far  as  the  facts 
so  alleged  are  material,  they  are  provable  under  the  gen- 
eral denial,  and  that  the  sustaining  of  this  demurrer 
was  harmless,  though  it  be  held  erroneous.  It  is  as- 
serted by  appellant  that  this  answer  controverts  no  al- 
legation of  the  complaint,  in  that  the  complaint  simply 
alleges  that  the  order  was  entered  and  is  in  force; 
whereas  the  answer  relates  to  the  time  the  answer  was 
filed  and  to  the  future,  and  is,  in  effect,  an  allegation 
that  said  rates  are  then,  and  will  be,  confiscatory,  though 
they  may  not  have  been  confiscatory  when  the  order  was 
entered ;  and  that  conditions  arising  after  the  complaint 
was  filed  are  not  provable  under  the  general  denial. 

The  cause  was  tried,  and  appellant's  evidence  tends 
to  prove  the  substance  of  the  answer,  as  above  quoted, 
and  no  complaint  is  made  of  the  exclusion  of  any  offered 
evidence. 

Whether,  therefore,  our  ruling  be  based  on  appellant's 
construction  of  its  answer  or  upon  the  evidence  heard, 
we  are  satisfied  that  the  defendant  has  not  tendered  or 
made  a  defense,  and  that  the  decision  of  the  court  is 
correct.  We  are  led  to  this  conclusion  by  the  following 
considerations : 

Appellees  assert  that,  for  all  that  thus  appears,  appel- 
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lant  may  receive  sufficient  net  income  on  all  its  other 
business  on  this  division,  and  on  all  its  business,  in- 
cluding th^  specified  classes,  on  other  divisions,  to  fur- 
nish it  a  fair  return  on  all  its  investments  and  oper- 
ations, including  the  transportation  of  these  classes,  and 
therefore  appellant  will  receive  all  to  which  it  is  en- 
titled, though  this  order  be  enforced.  Appellee  cites  in 
support  of  this  position  the  following  authorities: 
Smyth  y.  Ames  (1897),  1«9  U.  S.  466,  18  Sup.  Ct.  418, 
42  L.  Ed.  819;  Minneapolis,  etc.,  R.  Co.  V.  Minnesota 
(1901),  186  U.  S.  257,  22  Sup.  Ct.  900,  46  L.  Ed.  1151; 
Arkansas  Rate  Cases  (1911),  187  Fed.  290;  Minnesota 
Rate  Cases  (1912),  230  U.  S.  352,  33  Sup.  Ct.  729,  57 
L.  Ed.  1511,  48  L.  R.  A.  (N.  S.)  1151,  Ann.  Cas.  1916A 
18;  Missouri  Rate  Cases  (1912),  230  U.  S.  474,  33  Sup. 
Ct.  975,  57  L.  Ed.  1571 ;  Chicago,  etc.,  R.  Co.  V.  Railroad 
Commission  (1913),  152  Wis.  654,  140  N.  W.  296; 
Chesapeake,  etc.-,  R.  Co.  V.  Public  Service  Commission. 
(1914),  75  W.  Va.  100,  83  S.  E.  286,  L.  R.  A.  1917F 
1190;  Commissioner,  etc.  V.  Wabash  R.  Co.  (1901),  126 
Mich.  113,  85  N.  W.  466 ;  Seaboard  Air  Line  Ry.  V.  Rail- 
road Commission  (1913),  206  Fed.  181;  Atlantic  Coast 
Line  v.  North  Carolina,  etc..  Commission  (1906),  206 
U.  S.  1,  27  Sup.  Ct.  585,  51  L.  Ed.  933,  11  Ann.  Cas. 
398;  Missouri  Pacific  R.  Co.  v.  Kansas  (1909),  216  U. 
S.  262,  30  Sup.  Ct.  330,  54  L.  Ed.  472 ;  State  V.  Chicago, 
etc.,  R.  Co.  (1911),  239  Mo.  196,  143  S.  W.  785;  Reeder, 
Validity  of  Rate  Regulations  230-238. 

Appellant  asserts  that  the  state  has  no  power  to  thus 
segregate  a  certain  class  of  traffic  and  require  the  rail- 
road company  to  carry  that  traffic  at  unremunerative 
rates.  Appellant  cites:  Northern  Pacific  R.  Co.  v. 
North  Dakota  (1914),  236  U.  S.  585,  35  Sup.  Ct.  429, 
59  L.  Ed.  735,  L.  R.  A.  1917F  1148,  Ann.  Cas.  1916A  1; 
Norfolk,  etc.,  R.  Co.  v.  Conley  (1914),  236  U.  S.  605, 
35  Sup.  Ct.  437,  59  L.  Ed.  745;  Stone  V.  Farmers'  Loan, 
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etc.,  Co.  (1885),  116  U.  S.  307,  331,  6  Sup.  Ct.  334,  388, 
1191,  29  L.  Ed.  630 ;  Northern  Pacific  R.  Co.  V.  North 
Dakota  (1909),  216  U.  S.  579,  581,  30  Sup.  Ct.  423,  54 
L.  Ed.  624 ;  Minnesota  Rate  Cases,  supra,  433,  434. 

There  is  little  or  no  conflict  in  the  decisions  bearing 
upon  these  propositions,  when  principles  involved  are 
minded ;  but  there  is  much*  confusion  growing  out  of  the 
application  of  such  decisions  to  other  cases.  When  the 
decisions  cited  by  both  appellaht  and  appellee  are  read 
in  view  of  the  fundamental  principles  involved,  and 
in  view  of  the  respective  rights  of  the  parties  to  each 
cause,  such  confusion  almost  altogether  disappears. 

A  carrier  is  entitled  to  fair  remuneration  on  all  its 

investments  and  property.     It  is  entitled  to  no  more. 

For  this  it  undertakes  to  reasonably  serve  in  the 

12.  capacity  chosen  by  it.     It  undertakes  to  serve 
for  no  less. 

If  the  carrier  receives  in  the  aggregate  such  fair  re- 
muneration, notwithstanding  the  rates  on  a  part  of  its 
business  are  not  remunerative,  the  carrier  has 

13.  no  basis  for  complaint.    Atlantic  Coast  Line  V. 
North  Carolina,  etc..  Commission,  supra,  6,  and 

decisions  therein  cited.  When  a  rate  on  a  part  of  the 
business  is  too  low,  some  other  part  of  the  carrier's  busi- 
ness may  be  paying  too  much,  thus  preventing  a  de- 
ficiency of  income  which  would  otherwise  result  from 
the  nonremunerative  rates.  In  such  case  the  shippers 
affected  by  the  higher  rates  may  have  a  basis  for  com- 
plaint.    Smyth  V.  Ames,  supra,  et  seq. 

If  on  such  shipper's  complaint  the  rates  are  reduced, 
and  thus  the  carrier's  total  net  returns  caused  to  be 
nonremunerative,  the  carrier  may  then  be  entitled  to 
complain  and  show  the  facts,  and  be  entitled  to  an  in- 
crease of  the  unfairly  low  rates. 

It  does  not,  however,  always  follow  that  because  rates 
on  one  division  are  low,  rates  on  other  divisions  are  un- 
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duly  high.  There  may  be  other  considerations  which 
justify  the  low  rates,  and  at  the  same  time  justify  the 
other  and  higher  rates.  Chicago,  etc.,  R.  Co.  V.  RaiU 
road  Commission,  supra. 

The  low  rates  may  attract  business  which,  except  for 
the  low  rates,  would  go  to  some  other  competitive  car- 
rier. The  low  rates  thus  add  an  income  which  would 
otherwise  be  absent,  though  the  investment  for  oper- 
atioi^  existed.  The  necessary  cost  of  construction  and 
operation  of  a  particular  division  may  be  so  excessive 
that  rates  remunerative  on  other  divisions  are  not  re- 
munerative as  compared  with  such  excessive  costs,  but 
are,  nevertheless,  an  advantage  for  competitive  pur- 
poses. Railroad  companies,  in  the  absence  of  prohibi- 
tive regulation,  at  times  voluntarily  fix  low  rates  for 
the  purposes  stated,  recognizing  that  the  ultimate  re- 
sult is  beneficial  to  both  carrier  and  customer.  When 
such  is  the  case  the  reason  is  found  in  considerations 
and  facts  beyond  the  'mere  comparison  of  the  rates  with 
the  investment  and  cost  of  operation ;  in  other  words, 
found  in  consideration  of  increased  business,  of  adequate 
service,  and  the  welfare  of  both  carrier  and  shipper. 

As  shown  in  Wood  V.  Vandalia  R.  Co.  (1913),  231 
U.  S.  1,  34  Sup.  Ct.  7,  58  L.  Ed.  97,  this  appellant  fixed 
on  some  of  its  divisions  lower  rates  for  corresponding 
distances  than  those  fixed  by  appellant  for  the  same 
character  of  business,  on  the  division  here  concerned; 
the  higher  rates  so  fixed  for  this  division  being  reduced 
by  this  order.  Assuming  that  the  cost  of  operation  and 
the  investment  are  approximately  the  same  on  each  divi- 
sion, the  difference  in  rates  made  by  appellant  on  the 
different  divisions  cannot  be  justified  except  by  rebut- 
ting'that  assumption,  or  by  a  showing  of  other  con- 
siderations. In  other  words,  difference  in  necessary  in- 
vestment and  facts  other  than  income  and  investment 
Vol.  188—7 
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may  be  shown,  if  such  facts  were  the  basis  of  the  car- 
rier's voluntary  action.  The  propriety  of  this  view  is 
recognized  in  Minneapolis,  etc.,  R.  Co.  V.  Minnesota, 
supra,  267,  where  the  court  approving  and  quoting  from 
Smyth  V.  Ames,  supra,  says:  "It  often  happens  that, 
to  meet  competition  from  other  roads  at  particular 
points,  the  companies  themselves  fix  a  disproportionately 
low  rate  upon  certain  classes  of  freight  consigned  to 
these  points."  It  is  upon  such  breadth  of  consideration 
that  the  court  continues  such  opinion,  as  follows: 
"While  we  never  have  decided  that  the  Commission  may 
compel  such  reductions,  we  do  not  think  it  beyond  the 
power  of  the  state  Commission  to  reduce  the  freight 
upon  a  particular  article,  provided  the  companies  are 
able  to  earn  a  fair  profit  upon  their  entire  business,  and 
that  the  burden  is  upon  them  to  impeach  the  action  of 
the  Commission  in  this  particular." 

The  same  line  of  reasoning  permits  a  carrier  to  charge 
more  on  one  division  than  upon  another;  but  it  must 
allege  and  prove  facts  impeaching  a  commission's  order 
cutting  down  the  higher  rate. 

The  principle  involved  is,  in  our  opinion,  strongly 
upheld  in  the  decision  of  the  federal  Supreme  Court 
in  Wood  V.  Vandalia  R.  Co.,  supra,  wherein  the  com- 
mission's order  now  in  question  was  involved.  In  that 
case  the  present  appellant  sued  to  restrain  the  Indiana 
Railroad  Commission  from  enforcing  the  order  here 
complained  of,  and  upon,  substantially,  the  same  alle- 
gation as  to  the  insufficiency  of  the  rates  that  are  here 
made.  Upon  an  appeal  by  the  commission  from  an  ad- 
verse decision  of  the  circuit  court  of  the  United  States, 
the  Supreme  Court  held  that:  "Each  case,  as  pointed 
out  in  Smyth  V.  Ames,  must  depend  upon  its  special 
facts ;  and  the  record  in  the  present  case  is  barren  of  the 
necessary  proof."  And  further:  "For  all  that  ap- 
pears, the  Vandalia  Company  might  enjoy,  notwith- 
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standing  the  enforcement  of  the  rates  in  question,  ample 
revenue  from  its  intrastate  operations  to  give  it  a  fair 
return  both  as  to  all  its  lines  within  the  state  and  also 
as  to  that  portion  to  which  the  order  referred."  In  said 
decision  the  lower  court  was  reversed  because  the  rec- 
ord showed  that,  in  testing  this  particular  order,  "there 
was  no  proof  of  the  value  of  the  complainant's  prop- 
erty within  the  State  of  Indiana  or  of  the  return  it  re- 
ceived from  its  entire  intrastate  business.  Nor  was 
there  proof  of  the  value  of  that  portion  of  its  road  which 
was  affected  by  the  order,  or  of  the  return  from  all  its 
intrastate  business  upon  that  part  of  its  lines.'' 

This,  to  say  the  least,  is  to  hold  that  the  hearing  is 

not  properly  confined  to  the  particular  rates  and  the 

"actual  cost  and  outlay"  in  carrying  the  classes 

13.  specified  on  a  specified  division  in  ascertaining 
whether  a  fair  return  is  provided.  The  answer 
under  consideration  narrows  the  issue  and  omits  other 
elements  that  should  be  considered. 

As  opposed  to  the  above  view  appellant  cites  North- 
em  Pacific  R.  Co.  V.  North  Dakota,  supra,  which  is  the 
latest  decision  of  the  United  States  Supreme  Court  on 
this  point  to  which  we  have  been  referred,  or  which  we 
have  found.  This  decision  was,  as  was  the  decision  in 
the  Wood  case,  supra,  written  by  Justice  Hughes,  and 
therefore  announces  corresponding  principles,  in  so  far 
as  the  same  are  involved. 

Let  it  first  be  observed  that  the  facts  in  the  Dakota 
case  were  fully  tried.  It  thus  appeared  that,  all  things 
considered,  the  state's  legislative  act  fixing  the  rate  was, 
as  to  two  carriers  of  the  three  involved,  arbitrary ;  that 
the  state  segregated  a  class  of  traffic — ^the  hauling  of 
lignite  coal,  which  was  the  state's  most  extensive  natural 
resource — and  by  legislative  act  the  state  required  the 
railroads  to  carry  such  coal,  within  the  state,  at  rates 
which  were  as  to  two  of  the  carriers  less  than  the  actual 
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out-of-pocket  expense^ involved,  and  that  no  compensate 
ing  consideration  or  advantage  operated  in  favor  of  the 
two  carriers. 

An  effort  and  design  on  the  part  of  the  state  was 
shown  to  develop  this  industry  to  the  exclusive  advan- 
tage of  others  than  the  carriers.  The  carriers  did  not 
obligate  themselves  to  so  operate.  As  shown  by  the 
case  cited,  three  roads  protested  and  were  required  by 
the  state  Supreme  Court  to  submit  to  the  rates.  Two 
of  them  appealed,  and  the  decision  of  the  federal  Su- 
preme Court  said  that :  "While  the  rate  was  found  to 
be  compensatory  in  the  case  of  the  Great  Northern 
Railway  Company  (third  road),  this  was  distinctly 
shown  to  be  du^  to  the  peculiar  conditions  of  the  traf- 
fic."    Northern  Pacific  R.  Co.  V.  North  Dakota,  supra. 

As  to  two  of  the  carriers,  the  presumption  of  reason- 
ableness was  by  a  full  hearing  rebutted ;  as  to  the  other 
carrier  the  presumption  was  not  rebutted.  This  clearly 
indicates  that  all  facts  and  considerations  having  a  bear- 
ing are  to  be  heard. 

The  decision  in  the  Dakota  case  further  reads:  "If 
in  such  a  case  there  exists  any  practice,  or  what  may  be 
taken  to  be  (broadly  speaking)  a  standard  of  rates  with 
respect  to  that  traffic,  in  the  light  of  which  it  is  insisted 
that  ihe  rate  should  still  be  regarded  as  reasonable 
(or  in  the  present  case  unreasonable)  that  should  be 
made  to  appear." 

Legislation  fixing  rates  is  presumed  to  be  reasonable, 

and  this  presumption  holds  until  all  the  facts  showing 

the  contrary  appear,  though  no  hearing  was  had 

14.  or  permitted  before  the  passage  of  the  legislative 
act  A  much  stronger  presumption  obtains  in 
favor  of  the  order  of  a  commission  after  a  trial  between 
the  parties  actually  interested,  as  was  had  in  this  case. 
Hence  a  showing  of  nothing  more  than  that  a  rate  does 
not  produce  a  remunerative  income  upon  the  investment 
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in  the  particular  property  involved  in  transporting  the 
particular  classes  over  the  particular  division  is  not  suf- 
ficient. The  burden  is  upon  the  carrier  to  exclude  other 
facts  bearing  on  the  question.  St  Louis,  etc.,  Railway 
V.  GiU  (1894),  156  U.  S.  649,  665,  15  Sup.  Ct.  484, 
39  L,  Ed.  567,  approved  in  Northern  Pacific  R.  Co.  V. 
North  Dakota,  supra,  600. 

The  state  is  restrained  by  the  Constitution  from  arbi- 
trary action  by  the  legislature  or  by  the  agency  of  the 
commission  in  fixing  such  compensation.    There 

15.  is,  however,  a  wide  field  of  discretion  in  the  legis- 
lature or  such  conunission.     One  attacking  a  rate 

must  exclude  facts  which,  if  they  exist,  show  the  state's 
action  to  be  reasonable  and  within  this  discretion.  This 
the  appellant  did  not  do  in  this  case. 

Appellees'  demurrer  was  sustained  to  appellant's  third  < 

paragraph  of  answer.  This  answer  alleges  that  appel- 
lant filed  with  the  Railroad  Commission,  in  accord  with 
the  requirement  of  the  act  of  1907,  a  schedule  of  rates 
covering  the  same  classes  of  freight  and  the  same  points 
of  destination  affected  by  the  commission's  order. 

Appellant  asserts  that,  as  the  amendment  required 
such  schedule  to  be  filed,  and  provided  that  the  rates 
in  such  schedule  named  should  be  lawful  rates,  the  order 
of  the  commission  was  superseded  by  the  lawful  rates 
named  in  the  schedule. 

So  far  as  has  been  pointed  out,  there  are  no  decisions 

upon  this  exact  situation  for  or  against  appellant's 

proposition.    Undoubtedly,  had  no  prior  action 

16.  been  taken  by  the  commission,  said  act  would 
apply,  and  rates  fixed  in  a  schedule  so  filed  would 

govern  until  changed  by  the  commission.  But  where 
the  matter  of  rates  covered  by  such  schedule  has  been 
fully  heard  and  determined  by  the  commission  prior 
to  the  filing  of  such  schedule,  and  especially  when  the 
party  claiming  the  benefit  of  such  schedule  was  a  party 
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to  the  hearing  by  the  commission,  and  is  bound  by  the 
commissioner's  order,  such  order  is  not  affected  by  the 
ex  parte  act  of  filing  a  schedule  of  other  rates. 

The  rates  fixed  in  the  schedule  here  filed  are  not  law- 
ful rates  while  the  commission's  order  remains  in  force. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  superior  court  is  affirmed. 

Note. — Reported  in  122  N.  E.  225.  Carriers:  matters  to  be 
considered  on  issue  of  reasonable  rates,  Ann.  Gas.  1916A  8;  rea- 
sonableness of  rates  as  affected  by  carrier's  right  to  receive  fair 
return  on  investment,  Ann.  Cas.  1913B  774;  rates  and  rate  mak- 
ing, reasonableness,  10  C.  J.  405,  413-415;  what  constitutes 
dictum,  Ann.  Cas.  1912C  1248,  11  Cyc  755. 


Berry  v.  State  op  Indiana. 

[No.  23,251.    Filed  March  4,  1919.] 

1%  Cbiminal  Law. — Appeal. — Sufficiency  of  Evidence. — ^To  pre- 
sent error  on  the  ground  of  insufficiency  of  the  evidence,  one 
must  show  that  there  is  a  complete  failure  of  evidence  on  a 
material  issue,    p.  108. 

2.  Criminal  Law. — Appeal. — Evidence,  Weight  and  Sufficiency. 
— Credibility  of  Witnesses. — Alibi. — Verdict. — ^The  court  on  ap- 
peal will  not  weigh  the  evidence  as  to  whether  the  accused  was 
at  the  scene  of  the  crime,  where  there  was  some  evidence  of 
his  presence  there  at  the  time,  since  the  weight  of  the  evidence 
and  the  credibility  of  witnesses  are  questions  for  the  jury;  and 
where  the  jury  found  ag^ainst  the  defendant,  and  the  trial  court 
denied  a  motion  for  new  trial,  the  Supreme  Court  will  assume 
that  the  court  and  jury  have  faithfully  discharged  their  respec- 
tive duties,    p.  109. 

8.  Witnesses.  —  Contradictory  Evidence.  —  Reputation  of  One 
Accused  by  Defendant — Homicide. — In  a  prosecution  for  mur- 
der, where  the  defendant  had  tried  to  fix  guilt  upon  another, 
the  state  had  the  right  to  show  that  the  defendant's  story, 
wherein  he  accused  the  other  person,  was  a  falsehood,  and  in 
so  doing  could  introduce  testimony  of  the  reputation  for  honesty 
and  peacef ulness  of  such  person  and  that  he  had  had  no  oppor- 
tunity to  commit  the  crime,    p.  110. 

4.  Criminal  Law. — Evidence. — Witnesses. — Credibility. — ^Where 
circumstances,  created  by  the  accused  or  by  accident,  point  to 
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a  third  person  as  cruilty,  the  state  may  interpose  defenses  for 
such  person,  even  though  the  evidence  has  a  tendency  to  fortify 
such  person  as  a  witness,    p.  110. 

5.  Homicide. — Weapon. — Identification, — Weight  of  Evidence, — 
In  a  prosecution  for  murder,  a  hatchet  found  near  the  scene  of 
the  crime,  although  not  discovered  until  several  months  after 
the  offense  was  committed,  was  properly  exhibited  to  the  jury, 
where  the  evidence  tended  to  show  that  the  wounds  inflicted  on 
the  deceased  were  such  as  could  have  been  made  by  the  hatchet; 
that  nobody  in  the  neighborhood  had  ever  had  such  a  hatchet; 
that  it  was  found  in  the  natural  direction  for  the  guilty  party 
to  go;  that  it  was  in  such  position  that  it  might  be  inferred 
that  it  was  not  left  there  accidentally;  and  that  it  appeared  to 
be  new,  but  had  a  peculiar  brown  color  on  the  edge;  its  identity 
having  also  been  established  by  witnesses  whose  testimony 
traced  it  from  the  place  of  discovery  into  the  hands  of  the 
prosecution,  since  the  objection  to  such  exhibit  went  to  the 
question  of  the  weight  of  the  evidence,    pp.  110,  111. 

6.  Homicide. — Appeal,  —  Harmlesa  Error.  —  Reputation.  —  In  a 
prosecution  for  murder,  the  admission  of  testimony  as  to  the 
defendant's  reputation,  and  particularly  that  by  the  defendant's 
daughter  that  she,  up  to  the  tenth  year  of  her  life,  knew  noth- 
ing about  her  father,  if  error,  was  harmless,  where  there  is  no 
showing  that  any  objection  was  made  or  exception  saved  to  the 
admission  thereof,  and  in  view  of  other  evidence  of  a  conver- 
sation between  the  defendant  and  the  chief  of  police,  wherein 
the  defendant  made  the  statement,  which  was  not  disputed,  that 
he  had  been  in  the  workhouse  for  horse  stealing,    p.  112. 

From  Floyd  Circuit  Court;  John  M.  Paris,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Edward 
Berry.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

L.  A.  Douglass,  W.  Clarke  Otte,  for  appellant. 
Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings, 
Dale  F.  Stansbury  and  M.  Z.  Stannard,  for  the  state. 

ToWNSEND,  J. — ^Appellant  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  life  imprisonment. 

He  claims,  first,  that  the  verdict  is  not  sustained  by 
sufficient  evidence. 

The  evidence  shows  that  Mary  F.  Brookbank,  a  widow 
sixty-six  years  old,  had  a  home  in  Jeffersonville,  Indi- 
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ana;  that  she  had  been  in  the  habit  of  renting  the  lower 
part  of  this  house  and  had  her  household  goods  stored 
in  the  upper  part ;  that  she  was  away  from  home  a  great 
deal ;  that  when  at  home  she  occupied  some  of  the  rooms 
in  the  upper  part  of  the  house;  that  in  March,  1916, 
the  lower  part  of  the  house  was  unoccupied ;  that  she  was 
at  home  living  alone  in  the  upper  part  of  the  house ;  that 
she  was  last  seen  alive  on  Wednesday  evening,  March  29, 
1916 ;  that  on  Sunday,  April  2, 1916,  her  body  was  found 
in  the  lower  part  of  this  house ;  that  her  head  had  been 
cut  and  crushed  by  numerous  blows  inflicted  by  a  sharp 
instrument  similar  to  a  hatchet;  that  previous  to 
March  29  she  had  complained  to  some  of  her  friends 
that  her  watch  had  been  stolen ;  that  it  was  afterwards 
found  that  this  watch  had  been  pawned  on  March  28 
in  Louisville,  Kentucky,  to  one*Simpn  Frocht,  a  pawn- 
broker ;  that  on  the  4th  or  5th  day  of  April,  1916,  Mrs- 
Brookbank's  brother,  George  T.  Jacobs,  offered  $1,000 
reward  for  the  apprehension  and  conviction  of  the  mur- 
derer; that,  on  April  11,  appellant  asked  a  Louisville 
policeman  to  arrest  one  Samuel  Bottoms,  and  told  this 
policeman  that  Bottoms  had  sold  a  pawn  ticket  on  Fifth 
street  in  Louisville,  and  that  the  pawn  ticket  called  for 
the  watch  of  Mrs.  Brookbank,  who  was  murdered  in 
Jeff ersonville ;  that  the  policeman  went  with  appellant 
and  found  Bottoms  and  took  him  to  a  boathouse  where 
the  pawn  ticket  had  been  sold ;  that  after  interviewing 
Bottoms  and  calling  up  the  First  National  Bank  of 
Louisville,  to  whom  Bottoms  referred  him.  Bottoms  was 
released ;  that  on  the  same  day  and  after  appellant  had 
made  this  effort  to  have  Bottoms  arrested,  he,  appel- 
lant, went  to  one  Mike  Wall,  who  was  chief  of  police  of 
the  city  of  Jeffersonville,  and  said  that  he  knew  who 
committed  this  murder,  and  that  he  wanted  to  get  this 
$1,000  reward ;  that  he  then  told  Wall  that  he  had  seen 
Bottoms  and  another  man  come  from  the  Brookbank 
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premises,  walking  very  fast,  and  had  seen  one  of  them 
throw  something  into  a  catch-basin  of  the  sewer;  that 
he  pursued  them,  finally  lost  them;  that  he  again,  by 
chance,  ran  onto  them  in  Louisville,  saw  them  in  front 
of  the  pawn  shop,  saw  them  with  a  watch  on  which 
was  engraved  "M.  F.  J.";  that  the  watch  was  pawned 
in  Louisville,  at  the  pawn  shop  before  mentioned,  for 
$5 ;  that  he  saw  this  engraving  on  the  watch,  which  was 
not  on  the  outer  lid  but  on  an  inner  one,  while  he  was 
standing  a  few  feet  away  from  the  man  who  had  the 
watch  in  his  hand ;  that  afterwards  one  of  the  men  sold 
the  pawn  ticket  to  a  man  who  kept  the  motorboat  house ; 
that  appellant  told  conflicting  stories  to  the  police  of- 
ficers about  what  was  on  the  pawn  ticket,  at  first  claim- 
ing that  the  initials  "M.  F.  J."  were  thereon,  and  also 
how  he  came  to  know  the  initials  on  the  watch,  at  one 
time  claiming  that  he  saw  them  on  the  watch,  at  another 
claiming  that  they  were  on  the  pawn  ticket,  at  another 
that  Bottoms  had  told  him  the  initials  on  the  watch. 

The  catch-basin  in  the  sewer  that  appellant  told  the 
police  about  was  searched,  and  papers,  documents  and 
keys  belonging  to  Mrs.  Brookbank  were  found.  The 
evidence  tended  to  show  that  appellant  was  in  the  vicin- 
ity of  the  Brookbank  home  at  the  time  of  the  supposed 
stealing  of  the  watch,  which  was  sometime  before  March 

28.  The  evidence  also  showed  that  he  was  in  the  vicin- 
ity of  the  Brookbank  home  on  the  evening  of  March 

29,  which  was  the  night  which  the  evidence  tends  to 
show  that  Mrs.  Brookbank  was  murdered.  It  was  the 
theory  of  the  state  on  this  evidence  that  appellant  had 
committed  a  burglary  previous  to  March  28,  and  that 
on  March  29  he  went  back  to  commit  another  burglary, 
was  discovered  by  Mrs.  Brookbank,  and  that  appellant 
murdered  Mrs.  Brookbank  on  that  occasion;  that  the 
papers  were  thrown  into  the  catch-basin  of  the  sewer 
by  him,  and  that  his  story  about  seeing  two  men  going 
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hastily  from  the  premises  about  the  time  the  watch 
was  lost  was  a  mere  fabrication,  and  that  he  was  sub- 
stituting an  unknown  man  for  himself  in  the  course  of 
his  flight  and  his  throwing  the  papers  and  keys  into  the 
catch-basin  of  the  sewer;  that  after  he  found  that  a  re- 
ward was  offered  for  the  murderer,  and  after  the  body 
was  discovered,  he  became  anxious  to  place  the  indicia 
of  guilt,  as  to  the  pawn  ticket  and  watch,  on  some  one 
else;  that  on  April  11,  1916,  he  came  in  contact  with 
one  Samuel  Bottoms,  who  was  drunk  and  had  been  on  a 
protracted  spree  for  several  days ;  that  he  hung  around 
with  Samuel  Bottoms  in  Louisville,  and  slipped  into  his 
pocket  a  pocketbook  containing  the  pawn  ticket  in  ques- 
tion ;  that  when  this  pawn  ticket  was  called  to  Samuel 
Bottoms'  attention  he  sold  it  to  the  man  in  the  motor- 
boat  house  for  twenty-five  cents;  that  appellant  then 
sought  a  policeman  in  Louisville  to  arrest  Bottoms, 
thinking  that  he  had  gotten  rid  of  the  evidences  of  guilt 
and  would  fix  this  crime  on  Bottoms. 

The  evidence  shows  that  Samuel  Bottoms  was  a  man 
forty-seven  years  old ;  that  from  the  €th  or  7th  of  March, 
1916,  he  was  employed  by  a  tobacco  broker  in  Carroll- 
ton,  Kentucky ;  that  from  then  on  during  all  of  the  days 
of  March,  and  up  to  and  including  April  1  until  5 
p.m.,  he  was  in  CarroUton,  Kentucky;  that  dur- 
ing all  of  this  time  he  boarded  at  a  hotel  there  and  wit- 
nesses were  constatitly  in  contact  with  him;  that  on 
April  1  he  reached  Louisville  at  9 :30  p.  m. ;  that  he  re- 
mained in  Louisville  at  the  Capital  Hotel  that  ni^t; 
that  on  Sunday,  April  2,  he  was  going  over  books  with 
one  Mr.  Thompson;  that  a  few  days  later  he  got  to 
drinking;  that  on  April  11,  1916,  he  met  for  the  first 
time  appellant.  Berry;  that  he  told  Berry  he  was  sick 
and  asked  if  he  knew  a  place  where  he  could  go  and  sit 
down  and  be  quiet  for  a  little  while;  that  Berry  said 
he  knew  a  place  and  would  go  along  with  him ;  that  he 
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told  Berry  he  would  buy  a  drink;  that  he  furnished 
money  to  Berry  to  buy  a  can  of  beer;  that  he  (Bottoms) 
walked  out  back  of  the  saloon  fifteen  or  twenty  feet  and 
looked  at  the  river ;  that  when  he  looked  around  Berry 
was  sitting  close  to  him;  that  he  then  walked  up  the 
street  and  Berry  was  around  close  to  him;  that  he 
(Bottoms)  put  his  hand  in  his  right  outside  coat  pocket 
and  discovered  a  pocketbook;  that  he  pulled  the  pocket- 
book  out  and  wondered  how  he  came  by  it;  that  he  him- 
self had  a  pocketbook  but  it  was  an  entirely  different 
pocketbook  and  was  in  his  inside  pocket;  that  he  opened 
this  pocketbook  which  he  found  in  this  outside  i)ocket  and 
discovered  the  pawn  ticket ;  that  Berry  had  said  to  him 
previously  that  he  (Berry)  had  a  pawn  ticket,  or  that  he 
was  in  possession  of  a  pawn  ticket,  or  something  of  that 
kind;  that  Bottoms  did  not  remember  whether  he  ex- 
hibited it  or  not;  that  when  he  (Bottoms)  found  this 
pawn  ticket  he  went  to  a  boathouse  and  sold  the  pawn 
ticket  for  a  quarter;  that  the  next  thing  Bottoms  dis- 
covered, he  was  awakened  by  a  policeman,  who  came 
up  and  hit  him  on  the  foot  while  he  was  lying  asleep  on 
the  girder  of  a  bridge;  that  the  policeman  asked  him 
if  he  had  a  pawn  ticket,  or  what  he  had  done  with  the 
pawn  ticket;  that  he  told  the  policeman  that  if  anything 
was  wrong  with  the  pawn  ticket  he  would  take  him  to 
the  office  where  he  had  sold  it;  that  he  took  the  police- 
man to  the  office  and  found  the  ticket ;  that  thereupon 
the  policeman  said,  taking  hold  of  his  coat:  "Where 
did  you  get  these  clothes?";  that  he  said :  "Now  here, 
you  do  not  know  who  I  am.  Will  you  call  up  some 
reputable  man?  Call  up  Mr.  Rose  of  the  First  National 
Bank  and  ask  him  who  I  am" ;  that  the  policeman  called 
up  Mr.  Rose  and  thereupon  released  Mr.  Bottoms.  The 
evidence  shows  that  while  this  was  going  on  appellant 
Berry  was  present  insisting  that  the  policeman  arrest 
Bottoms  and  insisting  that  he  was  the  man  who  had 
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committed  the  Brookbank  murder,  because  he  had  the 
pawn  ticket  for  Mrs.  Brookbank's  watch.  The  evidence 
further  shows  in  this  connection  that  there  was  in- 
scribed on  an  inner  lid  of  this  watch,  "Pa  to  M.  F.  J." 
The  evidence  further  shows  that  M.  F.  J.  stands  for 
Mary  F.  Jacobs,  the  maiden  name  of  Mrs.  Brookbank; 
that  this  watch  was  given  to  her  by  her  father  when 
she  was  a  girl ;  this  inscription  on  the  inner  lid  of  the 
watch  was  such  that  one  who  had  defective  eyesight 
could  not  read  it.  Appellant  first  claimed  that  he  read 
this  inscription  looking  over  the  shoulders  of  the  two 
men  who  were  standing  in  front  of  the  pawn  shop,  one 
of  whom  afterwards  pawned  the  watch.  But  it  tran- 
spires from  the  evidence  that  appellant  is  a  man  about 
sixty-four  years  old,  who  cannot  read  a  newspaper  with- 
out glasses.  It  also  transpires  from  the  evidence  that 
the  watch  was  pawned  in  the  name  of  Charles  Jacobs, 
and  that  Charles  Jacobs  was  a  son  of  William  S.  Jacobs, 
who  in  years  past  had  operated  a  coal  yard  in  Jeff erson- 
ville ;  that  appellant  had  worked  in  this  coal  yard  when 
he  was  a  boy  and  was  acquainted  with  Charles  Jacobs ; 
that  Charles  Jacobs  had  been  dead  for  a  number  of 
years;  that  appellant  knew  that  Charles  Jacobs  was 
dead;  that  there  was  no  other  Charles  Jacobs  in  that 
vicinity ;  that  Samuel  Bottoms  did  nor  know  the  Jacobs 
family,  was  not  acquainted  in  Jeffersonville,  had  not 
been  there  for  twenty  years,  until  he  was  on  a  drunken 
spree  in  Louisville,  Kentucky,  the  week  following  April 
2,  and  was  not  then  in  Jeffersonville  until  Sunday,  April 
9,  when  he  went  over  to  get  a  drink  in  a  saloon. 

It  is  incumbent  upon  the  one  asserting  that  a  verdict 
is  not  sustained  by  evidence  to  show  that  there  is  a 

complete  failure  of  evidence  on  some  material 
1.    issue.     The  nearest  that  we  can  come  to  finding 

any  specific  thing  in  appellant's  brief  on  which 
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counsel  are  basing  their  claim  is  that  appellant  in- 
2.  terposed  an  alibi,  and  that  therefore  it  was  in- 
cumbent upon  the  state  to  break  down  this  alibi 
by  showing  appellant's  presence  at  the  scene  of  the 
crime.  The  evidence  of  the  colored  janitor  at  the 
church,  which  was  in  the  same  block  and  just  back  and 
to  the  west  of  the  Brookbank  property,  shows  that  ap- 
pellant was  in  the  vicinity  on  the  evening  of  March  29. 
Appellant's  counsel  seem  to  think  that  it  is  for  us  to 
weigh  this  evidence.  This  we  cannot  do.  The  jurors 
are  the  best  judges  of  the  credibility  of  witnesses,  and 
when  the  jury  has  found  a  verdict  against  appellant, 
and  the  trial  court  has  overruled  a  motion  for  a  new  trial, 
we  must  assume  that  they  have  faithfully  discharged 
their  respective  duties.  The  verdict  is  sustained  by 
sufficient  evidence. 

It  is  next  contended  by  appellant's  counsel  that  the 
court  erred  in  permitting  the  state,  as  a  part  of  its  orig- 
inal case,  to  prove  the  general  reputation  of  Samuel 
Bottoms  for  peaceableness  and  honesty  in  the  commu- 
nity where  he  resided,  because  counsel  say  that  this  is 
bolstering  up  a  witness  before  he  testifies.  The  ques- 
tion the  state  had  to  meet  was :  "Did  Samuel  Bottoms 
commit' the  crime?"  The  theory  of  the  state  was  that 
appellant  had  foisted  upon  Samuel  Bottoms,  in  his 
d-'unken  condition,  the  indicia  of  guilt,  and  had  woven  a 
tissue  of  falsehood  about  him.  The  evidence  in  this 
case  tended  to  show  that  the  appellant  placed  in  Samuel 
Bottoms'  pocket  the  pawn  ticket  in  question,  and  it  did 
show  and  was  admitted  that  on  April  11, 1916,  appellant 
called  the  attention  of  a  Louisville  policeman  to  Samuel 
Bottoms  and  insisted  on  his  arresting  him  because,  as 
appellant  said,  he  had  conunitted  the  Brookbank  murder. 
It  must  be  remembered  that  on  this  very  day,  April  11, 
after  trying  to  have  Bottoms  arrested  by  a  Louisville 
policeman,  appellant  told  his  story  to  the  chief  of  police 
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of  Jeffersonville,  in  which  he  claimed  that  during  the 
latter  part  of  March  he  had  seen  two  men  (one  of  whom 
was  Bottoms)  hastily  leaving  the  vicinity  of  the  Brook- 
bank  house,  and  had  pursued  them  on  foot  and  inter- 
urban,  and  finally  lost  them  and  again  came  upon  them 
by  chance  in  Louisville.  Though  the  body  of  Mrs. 
Brookbank  was  discovered  on  April  2,  and  it  was  at  once 
generally  known  in  Jeffersonville  that  she  had  been  mur- 
dered, yet  appellant  disclosed  to  no  one  his  suspicions 
and  his  knowledge  until  April  11,  the  very  day  that  Bot- 
toms claims  appellant  first  came  in  contact  with  him. 

The  state  had  a  right  to  show  that  appellant's  story 

was  false,  and,  as  a  part  of  this  falsehood,  that  he  was 

attempting  to  fix  guilt  upon  one  who  had  no  op- 

3.  portunity  to  commit  the  crime,  and  also  upon  one 
whose  reputation  for  peaceableness  and  honesty 

was  such  that  he  would  not  do  such  a  thing  if  he  had  an 
opportunity.  Kidwell  v.  State  (1895),  35  Tex.  Cr.  R. 
264,  33  S.  W.  342. 

Where  circumstances,  created  by  the  accused  or  by 

accident,  point  to  a  third  person  as  guilty,  the  state 

may  interpose  defenses  for  such  third  person, 

4.  even  though  such  evidence  has  a  tendency  to  for- 
tify such  third  person  as  a  witness.    Bram  v. 

United  States  (1897),  168  U.  S.  532,  568,  18  Sup.  Ct. 
183,  42  L.  Ed.  568. 

It  is  further  insisted  by  appellant  that  the  court  erred 

in  admitting  in  evidence,  for  the  inspection  of  the  jury, 

a  hatchet  which  was  found  between  two  wood- 

5.  sheds  on  top  of  some  lumber. 

These  two  sheds  were  on  adjoining  lots  and 
were  only  a  few  inches  apart.  In  between  them  had  been 
thrown  lumber  and  old  scantling  that  had  been  lying 
there  for  some  time.  These  two  sheds  were  on  an  alley 
in  the  block  in  which  the  Brookbank  house  is  located. 
They  were  in  a  direction  that  one  who  had  committed 
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the  crime  would  naturally  flee.  A  boy  eight  years  old 
was  playing  on  the  roof  of  these  sheds  in  the  month  of 
July,  1916,  and  discovered  a  hatchet  lying  on  this  lum- 
ber, with  the  edge  down  between  the  boards  and  the 
hammer  part  of  the  hatchet  up.  This  boy  called  the 
attention  of  his  grandfather  to  the  hatchet;  the  grand- 
father told  him  to  let  it  alone,  that  it  belonged  to  one 
of  the  neighbors ;  that  afterwards,  on  July  11,  the  boy 
again  called  it  to  the  attention  of  a  neighbor  woman 
and  she  told  him  to  get  it,  that  she  had  lost  a  hatchet. 
He  got  it  and  it  turned  out  to  be  a  peculiar  hatchet  with 
a  short  handle  and  ball-shaped  hammer,  and  ordinary 
hatchet  edge,  and,  as  this  witness  described  it,  it  had  a 
peculiar  brown  on  the  edge ;  that  a  part  of  the  hatchet 
looked  bright  and  new,  indicating  that  it  had  not  been 
used  much ;  that  this  hatchet  was  turned  over  to  a  fire- 
man across  the  street ;  that  he  turned  it  over  to  the  chief 
of  police ;  that  the  chief  of  police  identified  it  as  being 
the  hatchet  received  from  the  fireman,  the  fireman 
identified  it  as  being  the  hatchet  received  from  the 
woman;  that  the  woman  and  the  boy  identified  it  as 
being  the  hatchet  taken  from  the  lumber  pile  between 
the  sheds. 

This  was  sufiicient  identification,  so  far  as  where  the 
hatchet  came  from  is  concerned ;  but  we  understand  ap- 
pellant's counsel  to  contend  that,  because  the  mur- 
5.    der  was  committed  on  March  29,  and  this  hatchet 
was  not   discovered   until   July   11,   it   is   too 
remote  in  time,  and  therefore  it  was  improper  to  intro- 
duce it  before  the  jury.     It  must  be  remembered  in  this 
connection  that  it  was  shown  that  nobody  in  the  neigh- 
borhood had  ever  had  such  a  hatchet.     It  must  be  re- 
membered in  this  connection  that  all  the  persons  who 
testified  concerning  the  wounds  inflicted  on  the  head  of 
Mrs.  Brookbank  testified  that  they  were  cuts  and  crush- 
ings  of  the  skull  that  could  have  been  produced  by  such 
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an  instrument  as  this ;  and  it  must  be  remembered  that 
the  evidence  shows  that  where  this  hatchet  was  found 
was  in  the  natural  direction  for  one  to  go  who  had  com- 
mitted this  crime.  It  must  further  be  remembered  that 
it  was  in  a  position  on  the  lumber  between  these  two 
sheds  from  which  it  might  be  inferred  that  it  was  not 
left  there  accidentally.  Therefore  counsel's  objection 
goes  to  the  weight  of  this  evidence  rather  than  to  its  ad- 
missibility. The  court  committed  no  error  in  admitting 
this  evidence. 

It  is  next  insisted  that  the  court  erred  in  admitting 

certain  evidence  concerning  the  reputation  of  appellant 

in  Jeffersonville  and  vicinity,  and  particularly  in 

6.  permitting  the  state  to  show  by  a  daughter  of 
appellant  that  she,  up  to  the  tenth  year  of  her 
life,  did  not  know  anjrthing  about  her  father. 

It  is  not  shown  that  any  objection  was  made  or  any 
exception  saved  in  this  behalf.  If  there  was  any  error 
here,  we  think  it  was  harmless. 

When  appellant  had  the  interview  with  the  chief  of 
police  on  the  afternoon  of  April  11,  that  conversation 
was  introduced  by  the  following  colloquy: 

*T3erry:  Do  you  know  me? 

"Chief:  Yes.     It  is  Ed  Berry. 

"Berry:  I  would  not  have  known  you,  Mike. 

"Chief:  I  know  you.    When  did  you  get  out? 

"Berry:  Where? 

"Chief:  The  penitentiary. 

"Berry:  I  was  not  in  the  penitentiary.     I  was 
in  the  workhouse  for  horse  stealing." 

Although  appellant  took  the  witness  stand  and  dis- 
puted some  of  the  evidence  given  by  the  chief  of  police, 
as  to  a  conservation  with  this  officer  on  that  date,  yet 
the  fact  in  the  colloquy  above  set  out  stands  undisputed, 
even  by  appellant.  In  view  of  this  commentary  uttered 
by  appellant  on  his  own  character  brought  down  to  this 
time,  we  feel  that,  even  if  there  was  any  error  in  the 
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evidence  reflecting  upon  the  character  and  reputation  of 
appellant,  it  was  harmless. 

We  are  convinced  that  appellant  had  a  fair  trial  and 
was  properly  convicted.  The  judgment  of  the  trial  court 
is  therefore  affirmed. 

Kon:.— Reported  in  122  N.  E.  824.  Alibi,  sufficiency  of  evi- 
dence, 8  Ann.  Cas.  1189,  12  Cyc  383.  Defendant  as  witness, 
credibility,  impeachment  by  proof  of  other  offenses,  105  Am.  St. 
1005,  12  Cyc  405,  406.    See  under  (6)  12  Cyc  818. 


Laxe  Erie  and  Western  Railroad  Company 
V.  McFarren. 

[No.  23,290.    Filed  March  4,  1919.] 

1.  lUnJtOADS. — Crossing  Accident. — dmtrihutory  Negligence, — 
Jury  Queatum. — Signals. — In  an  action  for  injuries  sustained 
by  the  plaintiff  at  a  railroad  crossing,  where  the  view  of  the 
track  was  obstructed  and  a  gong  had  been  installed  to  give 
warning  of  approaching  trains,  the  plaintiff  having  knowledge 
of  the  gong  and  its  purpose,  it  was  not  contributory  negligence, 
as  a  matter  of  law,  for  the  plaintiff,  in  approaching  the  cross- 
ing, to  act  on  the  assumption  that  the  defendant  would  not 
violate  an  ordinance  relative  to  speed  and  the  giving  of  signals, 
nor  to  assume  that  the  gong  would  be  kept  ringing  when  trains 
approached,  the  question  being  one  of  fact  for  the  jury.  pp. 
116, 118, 124. 

2.  Appeal. — Review, — Weight  of  Evidence, — The  Supreme  Court, 
when  the  evidence  is  conflicting,  will  consider  only  the  evidence 
tending  to  support  the  verdict,     p.  116. 

3w  Railroads. — Crossing  Accident. — Contributory  Negligence. — 
Burden  of  Proofs — ^In  an  action  against  a  railroad  company  for 
injuries  sustained  in  a  crossing  accident,  contributory  negli- 
gence on  the  part  of  the  plaintiff  is  a  matter  of  defense,  under 
Acts  1899  p.  58,  §362  Bums  1914,  and,  in  the  absence  of  evi- 
dence on  the  subject,  the  jury's  finding  on  that  issue  must  be 
for  the  plaintiff,  since  the  burden  of  proof  thereon  is  upon  the 
defendant,    p.  116. 

4.  Negligence. — Contributory  Negligence. — Questions  for  Court 
and  Jury, — In  personal  injury  cases,  the  question  of  the  plain- 
tiff's contributory  negligence  is  for  the  jury,  unless  upon  the 
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controlling  facts  reasonable  minds  can  come  to  but  one  conclu- 
sion, in  which  event  the  question  is  one  of  law  for  the  court, 
p.  117. 
5.  Trial.  —  Instructions.  —  Construing  Together,  —  Instructions 
must  be  construed  together,  and  if  the  instructions,  when  so 
construed,  state  the  law  correctly,  and  in  such  manner  as  not 
to  be  misleading,  there  is  no  error,  though  one  or  more  of  the 
instructions  considered  separately  might  be  incomplete  or  mis- 
leading,   p.  119. 

From  Adams  Circuit  Court;  David  E.  Smith j  Judge. 

Action  by  Joseph  McFarren  against  the  Lake  Erie 
and  Western  Railroad  Company.  From  a  judgment 
for  the  plaintiff,  the  defendant  appeals.  (Transferred 
from  the  Appellate  Court  under  Acts  1901  p.  590,  §1405 
Bums  1914.)     Affirmed. 

Walter  Olds  and  John  B.  Cockrum,  for  appellant. 
Peterson  &  Moran  and  Frank  W.  Gordon,,  for  appellee. 

WiLLOUGHBY,  J. — ^Appellee  sued  appellant  for  dam- 
ages on  account  of  an  injury  alleged  to  have  occurred  at 
a  street  crossing  in  the  city  of  Bluffton,  Indiana,  on  ac- 
count of  alleged  negligence  of  appellant.  The  complaint 
was  in  three  paragraphs  and  issues  were  formed  on  each 
paragraph  by  general  denial.  Trial  by  jury  and  verdict 
for  appellee  in  the  sum  of  $2,500.  Appellant  filed  a  mo- 
tion for  new  trial,  and  the  court,  after  requiring  appel- 
lee to  enter  a  remittitur  for  $500,  overruled  such  motion. 

The  only  errors  assigned  by  appellant  and  not  waived 
are:  1,  The  verdict  of  the  jury  is  not  supported  by 
sufficient  evidence  and  is  contrary  to  law.  2.  The 
court  erred  in  giving  instruction  No.  7  at  request  of  ap- 
pellee. 3.  The  court  erred  in  giving  instruction  No. 
8  at  request  of  appellee. 

The  evidence  shows  substantially  the  following  facts : 
That  on  the  morning  the  accident  occurred,  appellee,  to- 
gether with  Hugh  Rowe,  had  gone  to  the  F.  L.  Mercer 
Lumber  Company  for  lumber;  that,  as  they  went  across 
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appellant's  right  of  way,  they  abserved  the  gong  at  the 
crossing,  both  of  whom  were  acquainted  with  the  pur- 
poses of  the  same.  The  gong  was  an  alarm  bell  on  a 
pole  near  the  railroad  at  the  intersection  of  the  railroad 
crossing  and  Wabash  street,  used  to  give  warning  to 
persons  passing  along  Wabash  street,  over  appellant's 
tracks,  of  the  approach  of  locomotives  or  trains  to  the 
crossing;  that  they  procured  their  load  of  lumber,  and 
came  out  of  the  yard  immediately  west  of  the  railroad 
company's  right  of  way  and  track,  and  the  appellee,  to- 
gether with  Mr.  Rowe,  stopped  at  said  point,  and  looked 
and  listened  for  the  approach  of  trains  to  said  crossing, 
and  then  drove  their  team  to  the  south  of  the  center 
of  the  street  so  that  they  would  both  be  in  a  position  to 
see  the  gong  and  determine  from  sight  whether  or  not 
the  same  was  ringing,  as  well  as  to  determine  said  fact 
by  hearing;  that  they  approached,  looking  and  listening 
for  said  train,  and  listening  for  the  ringing  of  said  gong ; 
that  said  gong  was  not  ringing;  that  on  the  south  side 
of  said  railroad  crossing  and  immediately  west  of  the 
switch  adjacent  to  said  main  track  was  a  large  elevator, 
and  immediately  east  of  said  elevator  was  a  box  car 
which  prevented  appellee  from  having  a  clear  view  to 
the  south ;  that  he  watched  to  the  south  and  looked  to 
the  south  until  he  got  in  a  position  so  that  he  was  able 
to  see  that  there  was  no  train  coming  from  the  south,  at 
which  point  he  was  eight  or  ten  feet  west  of  appellant's 
main  track ;  that  he  then  looked  to  the  north  and  discov- 
ered a  locomotive  coming  from  that  direction  run- 
nmg  backward  at  a  rate  of  speed  of  from  eight  to 
fifteen  miles  an  hour.  On  the  north  side  of  the  street 
west  of  appellant's  tracks  and  switch  at  said  crossing 
was  the  F.  L.  Mercer  Lumber  Company's  office.  Im- 
mediately east  of  the  F.  L.  Mercer  Lumber  Company's 
office  there  was  a  warehouse.  Immediately  east  of  the 
warehouse  was  a  coal  shed,  and  immediately  east  of  the 
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coal  shed  was  a  box  car  on  the  switch,  which  box  car 
extended  over  the  sidewalk  onto  the  street,  and  which 
prevented  Mr.  Rowe  and  Mr.  McFarren  from  seeing 
to  the  north  as  they  approached  said  crossing.  The 
street  between  the  switch  and  the  main  track  of  ap- 
pellant is  down  grade  about  one  foot  to  eighteen  inches. 
An  ordinance  of  the  city  of  Bluffton  providing  that  lo- 
comotives shall  not  be  run  at  a  faster  rate  of  speed  than 
six  miles  per  hour  within  the  city  limits,  and  providing 
for  the  continuous  ringing  of  the  bell  on  a  locomotive 
from  the  time  the  locomotive  enters  the  city  limits  until 
it  leaves  the  city  limits  was  read  in  evidence. 

The  appellee  contends  that  upon  these  facts  the  ques- 
tion of  contributory  negligence  was  for  the  jury  to  de- 
termine, and,  if  found  in  favor  of  appellee  on 

1.  that  question,  this  court  should  not  disturb  the 
finding. 

The  appellant  insists  that  upon  the  foregoing  facts 
the  plaintiff  was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  consequently  could  not  recover,  and 
asserts  that  the  evidence  shows  this  crossing  to  be  a 
very  dangerous  one,  and  that  it  was  not  only  the  duty 
of  plaintiff  to  stop,  look  and  listen,  but  that  he  should 
have  stopped  his  team  and  gone  ahead  to  look  for  ap- 
proaching trains  before  attempting  to  cross,  and  his 
failure  to  do  so  established  his  negligence  as  a  matter  of 
law. 

This  court  will  not  wei/?h  the  evidence,  and  when  the 

evidence  is  conflicting,  will  consider  only  such  evidence 

as  tends  to  support  the  verdict.     The  burden  is 

2.  upon  the  defendant  to  prove  contributory  negli- 
gence. But  in  determining  that  question  all  the 
evidence  in  the  case  will  be  considered  whether 

3.  introduced  by  the  plaintiff  or  the  defendant.  The 
appellant  contends  that,  in  order  for  the  appellee 

to  recover  in  an  action  of  this  kind,  it  must  appear  from 
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the  evidence  that  he  was  free  from  contributory  negli- 
gence. That  is  not  the  law,  since  the  act  of  1899  (Acts 
1899  p.  58,  §362  Bums  1914)  provides  that  contributory 
negligence  on  the  part  of  the  plaintiff  shall  be  a  matter 
of  defense.  The  law  now  is  that,  if  there  is  no  evi- 
dence on  the  subject  of  contributory  negligence  of  the 
plaintiff,  the  finding  must  be  against  the  defendant  on 
that  issue  because  the  defendant  has  the  burden  of 
proof.  In  the  case  of  Grand  Trunk,  etc.,  R.  Co.  V.  Reyn- 
olds (1910),  175  Ind.  161,  92  N.  E.  733,  93  N.  E.  850, 
the  court  said:  "If  a  traveler  is  injured  at  a  railway 
crossing,  there  is  no  presumption,  in  the  absence  of  evi- 
dence, either  for  or  against  negligence.  The  traveler 
is  not  aided  by  a  presumption  of  freedom  from  fault, 
nor  the  railway  by  a  presumption  of  contributory  negli- 
gence. It  is  simply  a  failure  of  proof  upon  the  part  of 
the  railway  as  to  an  issue,  the  burden  of  showing  which 
is  by  statute  cast  upon  it.''  In  the  case  of  City  of  In- 
dianapolis V.  Keeley  (1906),  167  Ind.  516,  79  N.  E.  499, 
it  is  held  that,  where  contributory  negligence  is  relied 
upon  in  personal  injury  cases,  "each  party  charged  the 
other  with  negligence  under  the  issues  joined,  and  the 
alleged  negligence  of  each  was  a  matter  for  the  deter- 
mination of  the  jury  from  all  the  facts  and  circum- 
stances given  in  evidence,  unaided  by  any  presumption 
of  law  in  favor  of  or  against  either  party." 

If  there  is  any  dispute  as  to  the  controlling  facts  on 
the  question  of  contributory  negligence,  and  if  there 
is  any  room  for  different  conclusions  by  reason- 
4.    able  men,  then  the  question  of  contributory  neg- 
ligence is  one  of  fact  for  the  jury.     Evansville, 
etc.,  R.  Co.  V.  Bemdt  (1909) ,  172  Ind.  697,  88  N.  E.  612 ; 
Buehner  Chair  Co.  v.  Feulner  (1904),  164  Ind.  368,  73 
N.  E,  816.    It  is  only  where  there  is  no  dispute  as  to 
the  controlling  facts,  and  no  room  for  different  conclu- 
sions upon  the  part  of  reasonable  minds  as  to  the  ques- 
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tion  of  contributory  negligence,  that  it  becomes  a  ques- 
tion of  law  for  the  court.  Buehifier  Chair  Co.  v.  Fevlner, 
supra. 

In  Wabash  R.  Co.  v.  McNovm  (1912),  53  Ind.  App. 
116,  99  N.  E.  126,  100  N.  E.  383,  it  is  held  that,  though 
a  railroad  company  is  not  required  to  keep  or  maintain 
an  electric  bell  at  a  crossing,  yet,  if  it  had  voluntarily 
kept  and  maintained  one,  the  traveling  public  had  a 
right  to  rely  upon  it  to  the  extent  of  presuming  that  it 
would  correctly  indicate  the  danger  or  serve  the  warn- 
ing which  it  was  intended  that  it  should  give. 

In  a  case  similar  to  the  one  at  bar  the  court  said: 
"The  case  before  us  belongs  to  the  class  in  which  rail- 
road companies  are  held  responsible  because  they  put 
the  traveler  off  his  guard  and  lure  him  into  danger.  The 
general  rule  upon  this  subject  is  thus  stated  by  one  of 
our  text-writers:  'Where  a  person  is  ignorant  of  the 
location  of  a  crossing,  or  where  the  circumstances  are 
such  as  to  mislead  him  as  to  the  necessity  for  looking 
or  listening  for  the  approach  of  a  train,  he  cannot  as 
a  matter  of  law  be  said  to  be  guilty  of  negligence  per  se 
for  neglecting  to  do  so.  Thus,  where,  as  is  the  case  in 
some  localities,  the  company  maintains  gates  at  certain 
crossings,  which  are  closed  at  the  approach  of  a  train, 
he  has,  if  they  are  open  when  he  is  near  the  crossing,  a 
right  to  rely  upon  it  that  it  is  safe  for  him  to  cross,  and 
if  the  company  neglects  its  usual  duty,  and  does  not 
close  them,  or  otherwise  notify  travelers  of  the  approach 
of  a  train,  it  cannot  relieve  itself  from  liability  simply 
because  the  traveler  neglected  to  look  or  listen  for  him- 
self.' "  Pennsylvania  Co.  V.  Stegemeier,  Admx.  (1889) , 
118  Ind.  305,  20  N.  E.  843,  10  Am.  St.  136. 

In  the  case  at  bar  the  plaintiff  knew  of  the  gong,  and 

the  purpose  for  which  it  was  kept,  and  he  had  a  right 

to  assume  that  it  would  be  ringing  if  a  train  was 

1.    approaching  in  close  proximity,  and  he  also  had 
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a  right  to  assume  tiiat  the  defendant's  servants 
would  not  violate  the  city  ordinance  relative  to  speed  or 
the  ringing  of  the  bell  on  said  locomotive.  Under  the 
circumstances  as  shown  by  the  evidence,  the  court  can- 
not say,  as  a  matter  of  law,  that  the  plaintiff  was  guilty 
of  contributory  negligence,  but  the  question  of  his  con- 
tributory negligence  was  a  question  of  fact  for  the  jury 
to  determine  from  the  evidence.  In  this  case  the  jury 
found  that  the  plaintiff  was  not  guilty  of  contributory 
negligence,  and  we  are  not  warranted  in  disturbing 
such  verdict. 

Appellant  insists  that  the  court  erred  in  giving  in- 
structions Nos.  7  and  8,  given  at  request  of  appellee. 
In  considering  this  question  we  must  look  to  all 

5.  the  instructions  given  in  the  case.  A  charge  to 
the  jury  must  be  considered  as  a  whole.  Instruc- 
tions must  be  taken  and  considered  together,  and  not  in 
dissected  parts,  and  if  all  the  instructions  when  taken 
together  and  construed  together  state  the  law  correctly 
and  in  such  manner  as  not  to  mislead  the  jury,  there  is 
no  error,  though  one  or  more  of  said  instructions  coi»- 
sidered  by  itself  might  be  incomplete,  or  misleading  to 
the  jury. 

Instruction  No.  7,  given  at  request  of  appellee,  is  as 
follows :  "If  you  find  from  the  evidence  that  at  the 
time  in  controversy  in  this  case  there  was  in  force  an 
ordinance  in  the  city  of  Bluffton,  making  it  unlawful  for 
a  railroad  company  to  run  a  locomotive  engine  in  such 
city,  at  a  greater  rate  of  speed  than  six  miles  per  hour, 
if  you  further  find  from  the  evidence  that  at  the  time 
in  controversy  in  this  case  there  was  in  force  an  ordi- 
nance in  the  city  of  Bluffton,  making  it  unlawful  for  a 
railroad  company  to  run  a  locomotive  engine  in  such 
city  without  ringing  the  bell  during  the  time  in  which 
said  locomotive  engine  was  in  operation,  then  I  instruct 
you  that  the  plaintiff  had  a  right  to  presume  and  rely 
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upon  said  presumption  that  the  defendant  in  running  its 
locomotive  engine  in  the  city  would  not  run  it  in  viola- 
tion of  the  provisions  of  the  ordinance* 

''I  instruct  you  that  the  plaintiff  in  this  cause  had  a 
right  to  presume  that  the  defendant  would  obey  the  said 
ordinance  and  cause  the  bell  attached  to  its  locomotive 
to  be  rung  as  its  locomotive  approached  the  said  cross- 
ing. I  instruct  you  that  the  plaintiff  had  a  right  to 
presume  that  the  defendant  would  obey  said  ordinance 
and  would  not  operate  its  locomotive  over  its  railroad 
tracks  within  the  incorporate  limits  of  the  city  of  Bluff- 
ton,  at  a  greater  rate  of  speed  than  six  miles  per  hour. 
Whether  or  not  the  bell  was  rung  is  a  question  of  fact 
for  you  to  determine;  whether  or  not  said  locomotive 
was  operated  over  said  railroad  tracks  within  the  in- 
corporate limits  of  the  city  of  Bluffton  at  a  greater  rate 
of  speed  than  six  miles  per  hour  is  a  question  of  fact  for 
you  to  determine.  If  you  find  from  the  evidence  that 
the  bell  was  not  rung,  and  if  you  further  find  from  the 
evidence  that  said  locomotive  was  operated  over  the 
Y-ailroad  tracks  within  the  incorporate  limits  of  the  city 
of  Bluffton  at  a  greater  rate  of  speed  than  six  miles  per 
hour,  then  I  instruct  you  that  in  determining  the  ques- 
tion as  to  whether  or  not  the  plaintiff  was  exercising 
reasonable  care  in  approaching  the  crossing,  you  may 
consider  that  he  had  a  right  to  presume  that  a  warning 
would  be  given  him  of  the  approach  of  the  locomotive 
to  the  crossing  by  the  ringing  of  the  bell ;  and  that  the 
locomotive  approaching  the  crossing  was  not  being 
operated  at  a  greater  rate  of  speed  than  six  miles  per 
hour." 

This  instruction  states  the  law  correctly  on  the  par- 
ticular questions  to  which  it  directs  the  attention  of  the 
lury. 

Instruction  No.  8,  given  at  request  of  appellee,  is  as 
follows:     "If  you  believe  from  the  evidence  that  the 
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plaintiff  was  at  the  time  of  the  accident  familiar  with 
the  railroad  and  street  crossing  where  the  accident  oc- 
curred ;  that  he  knew  that  there  was  an  alarm  bell  on 
a  pole  near  to  the  railroad  at  the  intersection  of  the  rail- 
road crossing  and  Wabash  street,  used  to  give  warning 
to  persons  passing  along  Wabash  street  over  defend- 
ant's tracks,  of  the  approach  of  locomotives  or  trains 
to  the  crossing,  and  knew  that  this  bell  when  sounded 
was  sounded  by  some  person  or  persons  or  was  sounded 
automatically  as  a  train  or  locomotive  approached  said 
crossing,  then  I  instruct  you  that  if  said  bell  or  gong 
was  not  sounded  that  the  plaintiff  had  a  right  to  rely 
upon  the  fact  that  no  train  or  locomotive  was  coming 
from  either  direction  over  said  track  close  to  said  cross- 
ing." 

This  instruction  is  correct  as  far  as  it  goes,  and,  when 
read  in  connection  with  No.  14,  given  at  appellant's  re- 
quest, states  the  law  fully  and  correctly.  It  is  not  clear 
from  appellant's  brief  just  what  objections  are  urged 
to  said  instructions  Nos.  7  and  8,  given  at  request  of  ap- 
pellee. The  apppellant  in  its  brief  says  that  instruction 
No.  7  states  in  substance  that  the  plaintiff  had  a  right 
to  presume  that,  if  no  electric  gong  was  sounding  or 
whistle  blowing  or  bell  ringing,  no  train  was  approach- 
ing, and  in  determining  if  the  plaintiff  used  reasonable 
care  in  approaching  the  crossing  that  he  had  the  right 
to  presume  that  a  warning  would  be  given  of  the  ap- 
proach of  a  train,  and  that  the  failure  to  give  signals 
of  the  approach  of  a  train  to  a  highway  crossing  does 
not  relieve  a  traveler  on  the  highway  of  the  duty  to  use 
diligence  to  learn  of  the  coming  of  a  train. 

In  regard  to  instruction  No.  8,  appellant  says  that  this 
instruction  states  that:  "If  the  plaintiff  knew  there 
was  a  bell  or  gong  near  the  crossing  which  gave  the 
alarm  when  a  train  approached,  he  had  the  right  to  rely 
upon  the  fact  that  no  train  was  approaching  if  the  bell 
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or  gong  was  not  sounding,  and  says  that  failure  on  the 
part  of  a  flagman  on  a  highway  crossing  to  warn  per- 
sons of  the  approach  of  trains  does  not  excuse  such 
persons  from  exercising  care  and  caution  to  learn  of  the 
approach  of  trains  before  they  attempt  to  cross  a  rail- 
road track,  and  that  the  fact  that  the  automatic  gong 
did  not  sound  will  not  so  relieve  one  about  to  cross  a 
railroad  track."  It  is  barely  possible  that  the  jury 
might  have  been  misled  by  the  language  used  in  these 
instructions,  if  it  were  not  for  the  fact  that  the  court 
gave  instruction  No.  14  of  appellant's  instructions, 
which  is  as  follows :  "The  fact  that  a  railroad  company 
maintains  warning  bells  at  a  railroad  crossing  and  at  a 
time  when  trains  approach  such  crossing  the  bells  are 
not  rung,  or  gives  no  warning,  does  not  excuse  a  traveler 
approaching  the  crossing  from  exercising  diligence  for 
his  own  safety  and  looking  and  listening  for  trains  in 
all  directions  from  which  they  might  approach  to  avoid 
a  collision  therewith  and  if  he  fails  to  exercise  such 
diligence,  notwithstanding  the  bells  are  not  ringing,  or 
gives  no  warning,  if  by  the  exercise  of  diligence  in  look- 
ing and  listening  he  could  have  ascertained  that  a  train 
was  approaching  and  avoid  a  collision  therewith  and  he 
fails  to  do  so,  he  is  guilty  of  negligence  and  if  injured, 
cannot  recover." 

It  will  readily  be  seen  that  this  instruction,  taken  with 
instructions  Nos.  7  and  8,  complained  of  by  appellant, 
obviates  the  objections  that  appellant  has  set  forth  in 
its  brief,  and  the  jury  could  not  in  the  least  be  misled 
by  these  instructions  taken  together,  both  of  which  were 
given  to  the  jury  trying  said  cause.  Instructions  Nos. 
7  and  8,  given  at  request  of  plaintiff,  are  practically  the 
same  as  instructions  approved  by  this  court  in  similar 
cases. 

In  Evansville,  etc.,  R.  Co,  v.  Berndt,  supra,  we  find  the 
following  statement:     "Complaint  is  made  of  instruc- 
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tion  one,  given  at  the  request  of  appellee,  which  ad- 
vised the  jury  that  if  it  was  the  custom  of  appellant 
to  close  its  gates  at  the  William  street  crossing  when  an 
engine  or  train  of  cars  approached,  and  decedent  was 
familiar  with  that  custom,  and  when  he  approached  he 
found  the  gates  open  and  no  warning  was  given  that  it 
was  unsafe  to  cross,  he  had  a  right  to  presume  no  loco- 
motive or  train  was  approaching  and  that  it  was  safe  to 
cross  appellant's  tracks.  This  instruction,  so  far  as  it 
goes,  embodies  a  declaration  of  law  approved  by  this 
court,  and  was  not  erroneous/'  Pennsylvania  Co.  v. 
Stegemeier,  Admx.,  supra;  Indianapolis  Union  R.  Co.  V. 
Neubacher  (1896),  16  Ind.  App.  21,  43  N.  E.  576,  44  N. 
E.  669rRailway  Co.  v.  Schneider  (1888),  45  Ohio  St. 
678,  17  N.  E.  821 ;  Lindeman  V.  New  York,  etc.,  R.  Co. 
(1887) ,  11  N.  Y.  St.  Rep.  837 ;  Fitzgerald  V.  Long  Island 
R.  Co.  (1887),  10  N.  Y.  St.  Rep.  433;  2  Wood,  Railway 
Law  1328.  In  the  same  case,  EvansviUe,  etc.,  R.  Co. 
V.  Bemdt,  supra,  the  court  said:  "The  third  instruc- 
tion was  similar  in  substance,  with  the  additional  state- 
ment, that  in  such  circumstances  the  open  gates  were 
an  affirmative  assurance  that  there  was  no  danger,  upon 
which  the  traveler  by  exercising  ordinary  care  might 
act  without  being  chargeable  with  negligence.  This 
instruction  is  supported  by  the  authorities,  and  was  not 
erroneous."  Nichols  v.  Baltimore,  etc.,  R.  Co.  (1904), 
33  Ind.  App.  229,  70  N.  E.  183,  71  N.  E.  170;  Central 
Trust  Co.  v.  Wabash,  etc.,  R.  Co.  (1886),  (C.  C.)  27  Fed. 
159 ;  Delaware,  etc.,  Co.  v.  Lamard  (1908) ,  161  Fed.  520, 
88  C.  C.  A.  462 ;  Schulte  v.  Louisville,  etc.,  R.  Co.  (1908) , 
128  Ky.  627, 108  S.  W.  941.  In  Wabash  R.  Co.  v.  McNown, 
supra,  125,  the  law  is  stated  to  be  that:  "Though  not 
required  to  keep  or  maintain  such  electric  bell,  yet  ap- 
pellant having  voluntarily  kept  and  maintained  the 
same,  at  said  crossing  in  question,  the  traveling  public 
had  a  right  to  rely  upon  it  to  the  extent  of  presuming 
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that  it  would  correctly  indicate  the  danger  or  serve  the 
warning  which  it  was  intended  that  it  should  give." 
Pennsylvania  Co.  V.  Stegemeier,  Admx.,  supra;  Cleve- 
land, etc.,  R.  Co.  V.  Heine  (1901),  28  Ind.  App.  163,  62 
N.  E.  455;  Cleveland,  etc.,  R.  Co.  v.  Coffman  (1902),  30 
Ind.  App.  462,  64  N.  E.  233,  66  N.  E.  179.  The  failure 
of  defendant's  gong  to  give  warning,  and  failure  of  de- 
fendant to  ring  the  bell  on  said  locomotive  raised  the 
presumption  of  safety.  In  Cleveland,  etc.,  R.  Co.  V. 
Schneider  (1906),  40  Ind.  App.  38,  46,  80  N.  E.  985,  we 
find  this  statement  of  the  law:  "The  failure  of  appel- 
lant's signal  to  give  warning  raised  the  presumption  of 
safety.  That  fact  was  important,  at  least  upon  the 
question  of  appellee's  contributory  negligence."  Pitts- 
burgh, etc.,  R.  Co.  V.  Yundt  (1881),  78  Ind.  373,  41  Am. 
Rep.  580;  Cleveland,  etc.,  R.  Co.  V.  Heine,  supra;  and 
cases  cited;  Sweeny  v.  Old  Colony,  etc.,  R.  Co.  (1865), 
10  Allen  (Mass.)  368,  87  Am.  Dec.  644;  BonneU  v.  Dela- 
ware, etc.,  R.  Co.  (1877),  39  N.  J.  Law  189;  Union 
Pacific  R.  Co.  v.  Henry  (1887),  36  Kan.  565,  14  Pac.  1; 
3  Elliott,  Railroads  (2d  ed.)  §1157;  Cleveland,  etc.,  R. 
Co.  V.  Coffman,  supra. 

From  the  facts  detailed  in  the  case  at  bar,  it  was  for 
the  jury,  under  proper  instructions  from  the  court,  to 

determine  with  whom  the  responsibility,  under 
1.    the  law,  rested  for  the  injury  to  the  plaintiff.    It 

was  not  negligence  as  a  matter  of  law  on  the 
part  of  appellee  to  act  on  the  assumption  that  appellant 
would  not  violate  the  ordinances  of  the  city  of  Bluffton 
relative  to  speed  or  the  ringing  of  the  bell  on  said  lo- 
comotive, and  he  had  a  right  to  act  on  the  presumption 
that  the  gong  used  by  the  railroad  company  to  give 
warning  to  persons  passing  along  Wabash  street,  over 
appellant's  tracks,  would  be  kept  ringing  when  a  train 
was  coming  close  to  said  crossing.    We  think  the  in- 
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structions  as  a  whole  stated  the  law  clearly  and  cor- 
rectly. 
Judgment  affirmed* 

Note. — Reported  in  122  N.  E.  830.  Nesrlig^nce:  contributory, 
burden  of  proof,  10  Ann.  Gas.  4.  Railroads:  failure  to  give  statu- 
tory signals  at  crossings  as  excuse  for  traveler's  contributory  neg- 
ligence, 6  Ann.  Gas.  78,  Ann.  Gas.  1918D  888 ;  failure  to  stop,  look 
and  listen  at  crossing  as  negligence  per  se,  1  A.  L.  R.  203;  duty 
of  company  to  persons  approaching  tracks,  20  Am.  St.  114.  See 
under  (1)  33  Gyc  941-946;  (4)  29  Gyc  645. 


OiLAR  ET    AL.   V.   OiLAR. 

[No.  23,107.    Filed  November  19,  1918.    Rehearing  denied 
March  6,  1919.] 

1.  Wills. — Codicil. — Repuhlicatian. — Contest. — Burden  of  Proof. 
— In  an  action  to  have  a  will  and  codicil  declared  invalid,  the 
contestant  has  the  burden  of  establishing  the  invalidity  of  both 
instruments,  since  the  codicil,  if  valid,  serves  to  republish  the 
original  will  except  as  modified  by  the  codicil,    p.  127. 

2.  Wills. — Contest. — Testamentary  Capacity. — Evidence. — Con- 
fliet. — ^In  an  action  by  a  daughter  to  contest  her  father's  will, 
which  stated  that  she  had  been  provided  for  by  prior  advance- 
ment, evidence  tending  to  show  that  the  testator's  health  failed 
following  an  operation  and  his  memory  weakened,  that  it  was 
difficult  for  him  to  turn  his  mind  from  one  subject  of  conver- 
sation to  another  or  to  readily  grasp  matters  explained  to  him, 
that  the  relations  between  tlie  father  and  the  daughter  had 
been  friendly,  and  that  certain  land  deeded  to  the  daughter  had 
been  purchased  by  the  testator  with  money  held  by  him  as  her 
guardian,  was  sufficient,  as  against  objection  raised  in  the 
Supreme  Gourt,  to  warrant  the  jury  in  inferring  that  the 
testator  did  not  understand  the  provision  made  for  the  plain- 
tiff, though  only  three  witnesses  gave  opinions  that  the  testator 
was  of  unsound  mind  when  the  will  was  executed  and  the  facts 
upon  which  the  opinions  were  based  rendered  them  of  little,  if 
any,  probative  force,  since  the  court  on  appeal  will  not  set  aside 
a  verdict  that  is  against  the  preponderance  of  the  evidence, 
such  duty  being  that  of  the  trial  court  upon  proper  presenta- 
tion of  the  question,    p.  127. 

3.  Appeal. — Review. — Conflicting  Evidence. — The  court  on  ap- 
peal will  not  weigh  conflicting  evidence,    p.  128. 
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4.  Wills. — CantesU — Admission  of  Evidence, — Harmless  Error, 
— ^In  an  action  to  contest  a  will  upon  the  grounds  of  mental 
incapacity  and  undue  influence  of  the  testator,  the  admission 
under  the  latter  issue  of  the  declaration  of  a  defendant  legatee 
that  "the  will  was  made  to  suit  her"  was  harmless  error,  where 
there  was  sufficient  evidence  to  sustain  the  jury's  finding  that 
the  testator  was  of  unsound  mind.    p.  129. 

6.  Wills. — Contest. — Admissibility  of  Evidence. — ^In  a  will  con- 
test,' statements  alleged  to  have  been  made  by  the  testator  con- 
cerning the  provision  he  intended  to  make  for  the  plaintiff  in 
his  will  were  properly  admitted  in  evidence  to  show  the  testa- 
tor's mental  condition  under  an  instruction  limiting  them  to 
such  purpose,    p.  129. 

From  Miami  Circuit  Court;  Charles  A.  Cole,  Judge. 

Action  by  Nellie  Oilar  against  Elizabeth  Oilar  and 
others.  From  a  judgment  for  the  plaintiff,  the  defend- 
ant appeals.    Affirmed. 

B.  7.  Loveland,  D.  G.  Ridenour,  James  C.  Blacklidge, 
Conrad  Wolf  and  Earl  B.  Barnes,  for  appellant. 

Albert  Ward  and  Bell,  Kirkpatrick  &  Voorhis,  for  ap- 
pellee. 

Spencer,  J. — ^Appellee  instituted  this  action  to  have 
declared  invalid  a  will  and  codicil  alleged  to  have  been 
executed  by  her  father,  Henry  C.  Oilar,  under  which  ap- 
pellants would  receive  the  entire  estate  of  the  testator. 
A  general  verdict  for  appellee  was  upheld  by  the  circuit 
court  in  overruling  appellants'  motion  for  a  new  trial, 
and  all  of  the  questions  presented  for  our  consideration 
arise  out  of  the  attack  on  that  ruling.  The  complaint 
avers:  (1)  That  the  alleged  will  of  the  testator,  dated 
November  25,  1908,  and  the  codicil  thereto,  dated  Sep- 
tember 4, 1912,  were  each  procured  through  the  exercise 
of  undue  influence;  and  (2)  that  on  each  occasion  the 
testator  was  of  unsound  mind,  but  appellants  earnestly 
contend  that  no  part  of  such  charge  was  sustained  by 
the  evidence  introduced  at  the  trial. 

A  preliminary  contention  is  made  that,  if  the  will  in 
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suit  is  valid,  appellee  would  have  no  right  to  contest  the 
codicil  which  purports  only  to  name  a  new  exe- 

1.  cutor  and  to  separate  into  several  tracts  certain 
lands  which  were  previously  devised  to  appellants 

as  a  common  estate.  There  is  no  occasion  here  to  dis- 
pute this  contention,  but,  as  the  execution  of  the  codicil, 
if  valid,  served  to  republish  the  original  will  except  as 
modified  (Manship  v.  Stewart  [1913],  181  Ind.  299,  301, 
104  N.  E.  505;  Barnes  v.  Phillips  [1915],  184  Ind.  415, 
416,  11  N.  E.  419),  the  burden  rested  on  appellee  to 
establish  the  invalidity  of  both  instruments  before  she 
was  entitled  to  a  verdict. 

We  are  required,  then,  to  determine  whether  the  evi- 
dence is  sufficient  to  sustain  the  finding  of  the  jury  as  to 
each  instrument.    Only  three  witnesses  expressed 

2.  an  opinion  that  Henry  Oilar  was  of  unsound 
mind  on  November  25, 1908,  and  appellants  earn- 
estly insist  that  the  facts  stated  by  each  of  said  wit- 
nesses as  a  basis  for  his  opinion  show  clearly  that  the 
testator  then  had  mind  sufficient  to  know  and  under- 
stand the  business  in  which  he  was  engaged,  the  extent 
of  his  estate,  the  i)ersons  who  would  naturally  be  sup- 
posed to  be  the  objects  of  his  bounty,  and  that  he  could 
keep  all  of  these  things  in  mind  long  enough  to  form  a 
rational  judgment  concerning  them.  Under  such  cir- 
cumstances, if  conceded  to  be  true,  the  opinions  of  the 
several  witnesses  possessed  little,  if  any,  probative 
value,  but  appellants'  contention  that  the  verdict  of  the 
jury  must  therefore  be  set  aside  rests  on  the  erroneous 
assumption  that  the  record  contains  no  other  evidence 
of  unsoundness  oT  mind  on  the  part  of  Henry  Oilar  at 
the  time  the  alleged  will  was  executed.  There  is  testi- 
mony to  the  affect  that  after  Mr.  Oilar  underwent  a 
serious  operation  in  the  year  1903,  his  health  gradually 
failed  and  his  memory  became  weakened  and  uncertain ; 
that  it  was  difficult  for  him  to  turn  his  mind  from  one 
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subject  of  conversation  to  another,  and  that  he  did  not 
readily  grasp  matters  which  were  explained  to  him.  The  • 
will  states  that  at  the  time  of  its  execution  the  testator 
had  already  advanced  and  given  to  appellee  all  of  the 
interest  in  his  estate  which  he  desired  her  to  have,  but 
there  is  other  evidence  tending  to  show  that  certain 
land  which  he  had  previously  deeded  to  appellee  was 
purchased  with  her  money  which  he  had  in  his  posses- 
sion as  guardian,  and  that  she  had  received  her  educa- 
tion out  of  the  income  from  that  farm.  The  personal  re- 
lations between  father  and  daughter  were  shown  to  have 
been  pleasant  and,  on  consideration  of  the  entire  record, 
we  cannot  say  that  the  jury  was  unwarranted  in  draw- 
ing the  inference  that  thef  testator's  mental  condition  at 
the  time  the  alleged  will  was  executed  in  1908  was  such 
that  he  did  not  clearly  understand  whSit  provision  had 
been  or  was  being  made  for  appellee.  The  evidence  is 
unsatisfactory  in  many  particulars,  but  it  is  not  without 
conflict,  and  in  cases  of  that  character  liie  duty  rests 
on  the  lower  court,  whenever  the  question  is  properly 
presented  and  the  verdict  of  the  jury  is  against  the  pre- 
ponderance of  the  evidence,  to  exercise  some  moral  cour- 
age and  set  such  verdict  aside,  rather  than  to  endeavor 
to  cast  the  responsibility  on  this  court,  which  has  no 
such  power.  Deal  V.  State  (1895),  140  Ind.  354,  356, 
39  N.  E.  930;  Chnsty  v.  Holmes  (1877),  57  Ind.  314, 
316. 

Much  of  the  evidence  tending  to  show  mental  inca- 
pacity at  the  time  the  codicil  was  executed  is  of  a  char- 
acter similar  to  that  already  considered,  but  it  is 
3.     supplemented  by  the  testimony  and  opinions  of 
other  witnesses  who  knew  the  testator  during  the 
later  years  of  his  life  and  believed  him  then  to  be  of  un- 
sound mind.     On  this  issue,  also,  we  are  required  to 
sustain  the  verdict  of  the  jury  under  the  familiar  rule 
that  an  appellate  tribunal  cannot  weigh  conflicting  evi- 
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dence.  Pence  v.  Myers  (1913),  180  Ind.  282,  285,  101 
N.  E.  716. 

Our  conclusions  concerning  the  evidence  on  the  issue 

of  mental  incapacity  render  it  unnecessary  to  consider 

in  detail  the  proof  which  tends  to  sustain  the 

4.  charge  of  undue  influence,  but  in  this  connection 
appellants  contend  that  the  trial  court  erred  in 

admitting  in  evidence  certain  declarations  alleged  to 
have  been  made  by  appellant  Elizabeth  Oilar  to  the  ef- 
fect that  "the  will  was  made  to  suit  her."  Whatever 
value,  if  any,  this  evidence  had  as  proof,  under  either 
of  the  issues  here  presented  (Ryman  V.  Crawford 
[1882],  86  Ind.  262,  267) ,  in  view  of  the  presence  in  the 
record  of  evidence  sufficient  to  sustain  the  express  find- 
ing of  the  jury  that  the  testator  was  of  unsound  mind, 
the  admission  of  the  alleged  declarations,  even  if  erro- 
neous, would  not  be  reversible  error. 

Objection  is  also  made  to  the  admission  in  evidence 

of  certain  statements  alleged  to  have  been  made  by 

Henry  Oilar  concerning  his  will  and  the  provi- 

5.  sion  which  he  intended  to  make  for  appellee. 
These  statements  were  properly  received  for  the 

purpose  of  showing  the  mental  condition  of  the  testator 
(Lamb  V.  Lamb  [1886],  105  Ind.  456,  459,  5  N.  E.  171), 
and  the  jury  was  expressly  instructed  that  they  should 
be  considered  for  no  other  purpose. 

The  giving  and  refusal  of  several  instructions  are 
challenged  in  appellants'  statement  of  their  points  and 
authorities,  but  the  questions  thus  suggested  are  not 
urged  in  argument,  and  in  nearly  every  instance  the 
contention  of  counsel  rests  on  an  erroneous  assumption 
as  to  the  facts  shown  in  evidence.  There  is  no  occasion 
to  discuss  these  rulings  in  detail. 

Judgment  affirmed. 
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Note. — Reported  in  120  N.  E.  705.  Wills:  contest,  burden  of 
proof,  Ann.  Cas.  1914C  535;  evidence  admissible  to  establish 
undue  influence,  31  Am.  St  686.  See  under  (1)  40  Cyc  1211; 
(5)  40  Cyc  1314. 


Hill  v.  Chicago,  Indianapolis  and  Louisville 
Railroad  Company. 

[No.  23,300.    Filed  March  7,  1919.] 

1.  Railroads. — Crossing  Signals, — Negligence. — The  failure  of  a 
railroad  company  to  give  statutory  signals  as  required  by  §5431 
Bums  1914,  §4020  R.  S.  1881,  is  negligence  per  se.    p.  133. 

2.  Railroads. — Injuries  to  Persons  on  Tracks. — Trespasser  or 
Licensee. — The  warning  signals  required  of  railroad  companies 
at  highway  crossings,  under  §5431  Bums  1914,  §4020  R.  S. 
1881,  are  for  the  benefit  of  travelers  on  the  highways,  and  one 
injured  in  the  railroad  yards  cannot  base  an  action  on  the 
failure  to  give  such  signals,    p.  133. 

3.  Railroads.  —  Injuries  to  Persons  on  Track.  —  Trespasser  or 
Licensee. — A  shipper  who,  in  assisting  in  the  loading  of  cars, 
in  accordance  with  a  custom  under  which  shippers  moved  the 
cars  from  a  switch  track  into  position  for  loading,  went  upon 
the  tracks  to  move  a  loaded  car  so  that  another  could  be  moved 
into  place,  was  engaged  in  work  mutually  beneficial  to  himself 
and  the  company  and  was  neither  a  trespasser  nor  a  mere 
licensee,  but  was  rightfully  there  by  implied  invitation,     p.  134. 

4.  Railroads. — Injuries  to  Persons  on  Tracks. — Invitees. — Care. 
— Where  a  shipper  was  upon  the  tracks  of  a  railroad  company 
by  implied  invitation  to  do  work  mutually  beneficial  to  himself 
and  the  company,  it  was  the  company's  duty  not  only  to  exer- 
cise ordinary  care  to  keep  the  premises  safe  but  to  use  reason- 
able precautions  to  avoid  exposing  him  to  unnecessary  peril, 
pp.  135, 137. 

5.  Negligence. — Pleading. — Contributory  Negligence.  —  In  per- 
sonal injury  cases,  the  complaint  need  not  negative  contrib- 
utory negligence,  since  such  negligence  is  a  matter  of  defense; 
and  the  complaint  is  sufficient,  unless  the  plaintifTs  contrib- 
utory negligence  appears  to  reasonable  minds  as  the  only  con- 
clusion from  the  facts  pleaded,     p.  135. 

6.  Railroads. — Person>s  Entitled  to  Protection. — A  railroad  com- 
pany owes  to  one  in  its  yards  who,  at  its  implied  invitation,  is 
doing  work  beneficial' to  a  shipper  and  the  company,  the  duty 
of  equipping  its  locomotives  with  the  headlights  as  prescribed 
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by  an  order  of  the  Railroad  Commission  under  §5533f  Bums 
1914,  Acts  1909  p.  323.  p.  136. 
7.  Appeal. — Review, — Sustaining  Demurrer,  —  Harmless  Error. 
— Generally  it  is  harmless  ^rror  to  sustain  a  demurrer  to  one 
paragraph  of  complaint  where  the  facts  pleaded  therein  are 
provable  under  another;  but  this  rule  does  not  obtain  where 
the  paragraph  held  bad  proceeds  upon  a  different  theory  than 
such  other  paragraph,    p.  138. 

Prom  Newton  Circuit  Court-  Charles  W.  Hartley, 
Judge. 

Action  by  Frank  Hill  against  the  Chicago,  Indian- 
apolis and  Louisville  Railroad  Company.  From  a  judg- 
ment for  the  defendant,  the  plaintiff  appeals.  (Trans- 
ferred from  the  Appellate  Court  under  §1405  Bums 
1914,  Acts  1901  p.  590.)     Reversed. 

C.  C.  Hine,  H.  R.  Kurrie  and  William  Darroch,  Perry 
McCart,  E.  C.  Field  and  Mose  Leopold,  for  appellant. 

WiUiam  H.  Parkinson  and  Abraham  Halleck,  for  ap- 
pellee. 

Myers,  J. — ^Appellant  brought  this  action  against  ap- 
pellee to  recover  damages  for  personal  injuries  received 
by  him  on  November  26,  1912.  The  complaint  was  in 
three  paragraphs.  A  demurrer  for  want  of  facts  was 
sustained  to  the  first  and  second,  and  overruled  to  the 
third.  A  general  denial  to  the  third  paragraph  formed 
the  issue  submitted  to  a  jury  resulting  in  a  verdict,  and 
judgment  in  favor  of  appellee.  The  sustaining  of  ap- 
pellee's demurrer  to  the  first  and  second  paragraphs  of 
complaint,  and  the  overruling  of  his  motion  for  a  new 
trial  are  here  separately  assigned  as  error. 

It  appears  from  each  of  the  first  and  second  para- 
graphs that  at  the  city  of  Rensselaer,  Indiana,  appellee 
maintained  stock  pens  for  the  use  of  shippers  of  stock 
over  its  line  of  railroad.  On  the  south  side  of  these 
pens  it  maintained  a  switch  track  on  which  it  placed 
cars,  into  which  cattle,  hogs,  and  other  live  stock  were 


Digiti 


zed  by  Google 


132  SUPREME  COURT  OF  INDIANA, 

Hill  V,  Chicago,  etc.,  R.  Co.— 188  Ind.  130. 

loaded  from  these  pens  by  means  of  a  chute.  South  of 
this  track,  and  at  a  distance  only  sufficient  to  permit 
cars  to  pass,  appellee  maintained  what  was  known  as 
its  main  track,  and  south  of  this  track  another  switch 
track. 

With  reference  to  the  handling  of  stock  at  this  point, 
it  was  the  custom  of  appellee  to  place  its  stock  cars  on 
the  switch,  or  what  may  be  called  the  loading  track, 
and  leave  to  the  shippers  the  work  of  placing  them  in 
position  for  loading.  If  more  than  one  car  at  a  time 
was  to  be  so  used,  the  shipper  would  move  by  hand  the 
loaded  car  away  from  the  chute,  and  then  move  the 
empty  car  into  place  for  loading. 

On  the  occasion  of  the  alleged  injury  four  cars  were 
to  be  loaded.  One  had  been  loaded  and  pushed  east  out 
of  the  way.  Appellant  and  five  other  persons  were  en- 
gaged in  this  work.  After  moving  the  loaded  car,  and 
while  returning  to  the  west  end  of  the  empty  car,  appel- 
lant, while  walking  between  the  main  track  and  the 
empty  car,  was  struck  by  one  of  appellee's  locomotives, 
which  approached  him  from  the  east  on  the  main  track, 
and  coasting  at  a  speed  of  fifty  miles  per  hour.  For 
more  than  one  mile  east  from  the  point  where  the  acci- 
dent happened,  the  track  was  clear  and  almost  level. 
The  accident  occurred  about  six  o'clock  in  the  evening. 
It  was  dark,  and  the  wind  was  blowing  from  the  north- 
west. 

It  also  appears  that  the  space  between  the  loading 
track  and  the  pens  was  obstructed  by  various  kinds  of 
debris,  thereby  destroying  its  use  as  a  passageway.  The 
space  between  the  loading  track  and  the  main  track  was;:, 
obstructed  by  rails  taken  from  the  latter  track.  The 
recitals  common  to  both  paragraphs  with  reference  to 
pens,  tracks,  and  work  in  which  appellant  and  his  as- 
sociates were  engaged,  and  the  allegations  of  negligent 
obstruction  of  the  spaces  between  the  main  track  and 
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the  empty  car,  and  the  loading  track  and  the  pens,  are 
all  to  be  considered,  not  only  for  the  purpose  of  show- 
ing that  appellant  was  rightfully  upon  the  premises  of 
appellee  but  that  he  was  thereby  led  into  an  unsafe  place 
while  at  work  loading  the  cars. 

The  acts  of  negligence  charged  in  the  first  are:  (1) 
In  permitting  the  two  spaces  to  be  and  remain  ob- 
structed, thereby  causing  appellant  and  his  associates 
in  the  performance  of  their  work  to  walk  upon  and 
dangerously  close  to  the  main  track;  (2)  in  failing  to 
give  crossing  signals  for  highway  and  street  crossings, 
one  of  which  was  within  a  short  distance  from  their 
working  place.  The  proximate  cause  relied  on  in  this 
paragraph  is  the  failure  of  appellee  to  give  the  stat- 
utory signals  for  highway  and  street  crossings. 

Section  5481  Bums  1914,  §4020  R.  S.  1881,  makes 

it  the  duty  of  a  railroad  company  to  give  signals  when 

its  engine  approaches  the  crossing  of  any  public 

1.  highway  in  this  state.    The  object  of  this  statute 
is  to  warn  persons  on  the  highway  or  crossing  of 

the  approach  of  trains.  The  failure  to  so  warn  such 
persons  constitutes  negligence  per  se.  Indiandpolis, 
etc.,  R.  Co.  v.  McLin  (1882),  82  Ind.  435;  Baltimore, 
etc.,  R.  Co.  v.  WaJbom  (1891),  127  Ind.  142,  26  N.  E. 
207. 

Appellant  was  injured  while  in  appellee's  yards.    He 
was  not,  as  is  a  traveler  upon  a  highway,  within  the  pro- 
tection of  the  statute  requiring  the  company  to 

2.  give  him  highway  warning  signals.    Reynolds 
v.  Great  Northern  R.  Co.  (1895),  69  Fed.  808, 

16  C.  C-  A.  435,  29  L.  R.  A.  695;  Williams  V.  Chicago, 
etc.,  R.  Co.  (1891),  135  111.  491,  26  N.  E.  661,  11  L. 
R.  A.  352,  25  Am.  St.  397;  Halbert  v.  Wabash  R.  Co. 
(1909),  151  111.  App.  352;  Norfolk,  etc,  R.  Co.  v.  Gess- 
wine  (1906),  144  Fed.  56,  75  C.  C.  A.  214;  Everett  v. 
Great  NoHhem  R.  Co.  (1907),  100  Minn.  309,  111  N. 
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W.  281,  9  L.  R.  A.  (N,  S.)  703, 10  Ann.  Cas.  294;  BaXtu 
more,  etc.,  R.  Co.  v.  Bradford  (1898),  20  Ind.  App.  348, 
49  N.  E.  388,  67  Am.  St.  252.  There  was  no  error  in 
sustaining  the  demurrer  to  the  first  paragraph. 

The  second  paragraph  proceeds  on  the  theory:  (1) 
Negligent  obstruction  of  the  two  passageways,  thereby 
forcing  appellant  and  his  associates  into  a  dangerous 
place  in  the  performance  of  their  work.  (2)  Negli- 
gence in  failing  to  equip  the  locomotive  which  collided 
with  appellant  with  a  headlight  of  not  less  than  1,500 
candle  power,  in  accordance  with  an  order  of  the  rail- 
road commission,  which  order  was  at  the  time  in  full 
force  and  effect.  (3)  Negligence  in  equipping  said  lo- 
comotive with  a  headlight  of  less  than  100  candle  power 
so  that  no  rays  of  light  were  reflected  along  the  track  in 
advance  of  the  locomotive  to  warn  appellant  of  its  ap- 
proach or  to  enable  those  in  charge  of  the  locomotive  to 
observe  and  warn  him  of  the  danger  in  time  to  avoid  the 
accident. 

This  paragraph  presents  three  questions:  (1)  Was 
appellant  under  the  facts  disclosed  by  this  paragraph  a 
mere  licensee  or  trespasser  while  on  the  premises  of 
appellee  to  whom  appellee  owed  no  duty  other  than  not 
to  wantonly  or  wilfully  injure  him.  (2)  Did  the  facts 
alleged  affirmatively  show  that  he  was  guilty  of  con- 
tributory negligence?  (3)  Did  appellee  violate  any 
duty  owing  to  appellant  in  failing  to  equip  its  locomotive 
with  a  headlight  in  compliance  with  the  order  of  the 
Railroad  Commission  alleged  to  be  in  full  force  and  ef- 
fect. 

The  allegations  of  this  paragraph  clearly  show  that 

the  work  in  which  appellant  was  engaged  was  not  only 

beneficial  to  the  person  whose  stock  was  being 

3.    loaded,  but  to  appellee  as  well.    The  work  was 

being  done  in  the  usual  and  customary  manner. 

The  manner  of  handling  loaded  and  empty  cars  at  this 
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point  was  known  and  understood  by  both  parties  to  this 
case.  The  facts  disclosed  by  this  paragraph  are  suf- 
ficient to  invoke  the  general  rule  as  stated  in  33  Cyc 
764  as  follows:  "Where  one  is  engaged  on  or  about 
railroad  tracks  or  cars  in  work  which  is  mutually  bene- 
ficial to  himself  and  the  railroad  company,  and  his  work 
requires  him  to  go  on  such  tracks  or  cars,  his  going 
thereon  when  required  is  generally  held  to  be  by  the  ex- 
press or  implied  invitation  of  the  railroad  company,  and 
he  is  neither  a  trespasser,  nor  a  mere  licensee.*' 

Appellant's  work,  as  appellee  well  knew,  required  him 

to  be  in  clcKse  proximity  to  its  main  track.    This  fact, 

coupled  with  the  facts  showing  negligent  obstruc- 

4.  tion  of  passageways  which  otherwise  might  have 
been  safely  used  by  shippers  and  their  assistants 

in  loading  cars,  was  sufficient  to  overcome  the  conten- 
tion that  appellant  when  injured  was  a  trespasser  or 
mere  licensee.  Our  conclusion  then  is  that  appellant 
was  on  the  premises  of  appellee  rightfully,  and  it  may 
be  said  that  he  was  there  on  its  implied  invitation.  Such 
an  invitation  carries  with  it  not  only  the  duty  of  exercis- 
ing ordinary  care  to  keep  the  premises  safe  (Chicago, 
etc.,  R.  Co.  V.  Pritchard  [1906],  168  Ind.  398,  411,  79 
N.  E.  508,  81  N.  E.  78,  9  L.  R.  A.  [N.  S.]  857) ,  but  the 
further  duty  of  so  conducting  its  activities  about  the 
premises,  and  by  the  use  of  such  reasonable  precautions, 
as  may  be  reasonably  prudent  under  all  the  circum- 
stances to  avoid  exposing  persons  there  employed  to  un- 
necessary peril. 

On  the  question  of  contributory  negligence,  it  must 

be  kept  in  mind  that  this  is  an  action  where,  by  statute 

(§362  Bums  1914,  Acts  1899  p.  58)  contributory 

5.  negligence  is  a  matter  of  defense.    The  com- 
plainant as  a  question  of  pleading  is  not  bound  to 

negative  his  own  fault,  and  is  entitled  to  have  the  in- 
ferences in  the  complaint  upon  that  subject  drawn  in 
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his  favor.  Cleveland,  etc.,  R.  Co.  v.  Lynn  (1908),  171 
Ind.  589,  593,  85  N.  E.  999,  86  N.  E.  1017..  Therefore, 
unless  the  facts  stated  are  such  that  all  reasonable  minds 
would  readily  agree  to  his  guilt  in  this  respect,  this 
paragraph  would  not  be  subject  to  a  demurrer  for  want 
of  facts,  Evansville,  etc.,  R.  Co.  v.  Bemdt  (1909),  172 
Ind.  697,  88  N.  E.  612.  While  plaintiff  was  not  walking 
upon  the  track,  he  was  not  out  of  danger  from  a  pass- 
ing train.  He  did  not  see  the  on-coming  train  in  time 
to  avoid  injury.  But  the  question  which  naturally 
arises  from  this  failure  is  answered  only  upon  a  con- 
sideration of  all  facts  and  circumstances  measured  by 
the  action  of  an  ordinarily  prudent  and  careful  person 
under  like  conditions.  Applying  these  rules  to  the  facts 
under  consideration  contributory  negligence  does  not 
affirmatively  appear. 

It  is  next  contended  that  appellee  owed  appellant  no 
duty  to  maintain  or  equip  its  locomotive  with  a  head- 
light as  required  by  an  order  of  the  Railroad  Com- 

6.  mission.  The  statute  on  this  subject  (§5533f 
Bums  1914,  Acts  1909  p.  323)  granted  to  the 
railroad  commission  authority  to  investigate  the  condi- 
tion and  efficiency  of  headlights  in  use  on  locomotive  en- 
gines on  the  railroads  in  this  state,  **and  if  found  to  be 
inadeqvate  for  the  protection  of  persons  and  property 
(our  italics)  or  any  other  purpose,  to  investigate  and 
determine  what  would  be  the  most  practicable  and  effi- 
cient headlight  for  all  purposes." 

The  paragraph  of  complaint  under  consideration 
shows  that  the  Railroad  Commission,  in  compliance  with 
this  statute,  issued  an  order  to  appellee  requiring  it  to 
equip  its  locomotives  in  use,  as  was  the  one  here  in  ques- 
tion, with  a  headlight  of  not  less  than  1,500  candle 
power.  Appellee  failed  to  comply  with  this  order.  The 
locomotive  which  struck  appellant  was  equipped  with  an 
oil  lamp  as  a  headlight  of  less  than  100  candle  power. 
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This  headlight  reflected  no  light  along  the  track  in  ad- 
vance of  the  locomotive  to  warn  persons  of  its  approach, 
or  to  enable  those  in  charge  of  it  to  observe  persons  on 
or  near  the  track  and  give  them  protection  by  timely 
warnings.  The  authority  of  the  commission  to  make 
this  order  is  not  questioned.  The  statute  directs  the 
commission  to  investigate,  and  then  make  an  order  for 
the  installation  of  headlights  on  locomotives  in  use, 
which  in  its  judgment  will  better  protect  persons  and 
property.  The  statute  is  general  in  its  terms,  and,  in 
the  absence  of  any  intention  to  limit  its  application,  it 
must  be  construed  as  applying  to  all  persons,  and  to  all 
property  which  will  be  more  adequately  protected  by  the 
use  of  a  more  efficient  headlight. 

We  have  seen  that  appellant  was  on  appellee's  prem- 
ises not  as  a  trespasser  or  mere  licensee  but  rightfully 
there  in  order  to  do  the  work  required  of  him. 
4.  This  being  true,  appellee  was  bound  to  use  ordi- 
nary care  for  his  protection.  The  method  em- 
ployed by  shippers  in  placing  cars  in  position  for  load- 
ing, and  known  to  appellee,  necessarily  brought  appel- 
lant while  there  at  work  dangerously  close  to  its  main 
track.  The  premises  of  appellee  where  the  accident 
happened  is  shown  to  have  been  frequently  used  by 
shippers  of  stock,  and  under  such  circumstances  it  was 
the  duty  of  appellee  to  exercise  care  in  the  running  of 
its  trains,  to  avoid  injury  to  such  persons.  ConneU  v. 
Southern  R.  Co.  (1899),  91  Fed.  466,  33  C.  C.  A. 
633.  The  omission  to  comply  with  the  order  of  the 
commission,  under  the  facts  here  disclosed,  was  the  neg- 
lect of  a  precaution  reasonably  proper  for  the  protec- 
tion of  the  persons  there  employed,  and  amounted  to 
negligence.  The  facts  under  consideration  justify  the 
conclusion  that  the  order  of  the  commission  charged  ap- 
pellee with  the  duty  of  installing  on  its  locomotive  a 
headlight  of  certain  specified  candle  power,  and  the 


Digiti 


zed  by  Google 


138  SUPREME  COURT  OF  INDIANA, 

Hill  V.  Chicago,  etc.,  R.  Co.— 188  Ind.  130. 

violation  of  that  duty  resulted  in  the  injury  of  appel- 
lant. Therefore  it  was  error  to  sustain  the  demurrer 
to  the  second  paragraph  of  complaint. 

Appellee  insists  that  if  the  trial  court  erred  in  sus- 
taining the  demurrer  to  either  the  first  or  second  para- 
graph, such  ruling  was  harmless,  for  the  reason  that 
all  of  the  evidence  which  might  have  been  introduced 
under  either  of  these  paragraphs  was  admissible  under 
the  third. 

With  reference  to  this  contention  the  general  rule 
is  that:  "Where  a  demurrer  is  sustained  to  one  para- 
graph of  complaint  and  the  same  evidence  may  be 

7.  introduced  and  the  same  relief  granted  under 
another  paragraph,  such  ruling,  though  erro- 
neous, is  harmless  error."  Heitz  V.  Knox  County,  etc., 
Tel.  Co.  (1910),  46  Ind.  App.  485,  487,  92  N.  E.  1040, 
and  cases  there  cited.  But  where,  as  here,  the  one  held 
bad  and  the  one  held  good  proceed  upon  different 
theories,  and  are  not  substantially  alike,  this  rule  does 
not  obtain. 

It  is  true  the  third  paragraph,  by  way  of  recitals  and 
direct  allegations  of  fact,  contains  all  the  facts  found  in 
the  second  paragraph,  nevertheless  appellant's  right  of 
recovery  under  this  paragraph  is  based  on  the  use  on 
a  dark  night  of  an  oil  headlight  which  was  so  defective 
as  not  to  give  out  rays  of  light  sufficient  for  appellant 
or  his  associates  to  see  the  approaching  train  in  time 
to  avoid  injury.  Looking  to  the  record,  it  will  be  seen 
that  the  jury  returned  with  their  general  verdict  an- 
swers to  interrogatories.  These  answers,  so  far  as  ma- 
terial, go  to  the  question  of  whether  or  not  the  head- 
light on  the  locomotive  in  question  could  have  been  seen 
by  appellant  had  he  looked.  From  our  examination  of 
the  record  we  are  clearly  of  the  opinion  that  the  case 
was  tried  solely  upon  the  theory  presented  by  the  third 
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paragraph  of  the  complaint.  It  does  not  appear  af- 
firmatively from  the  record  that  no  harm  resulted  to 
appellant  from  the  error  in  sustaining  the  demurrer 
to  the  second  paragraph  of  his  complaint. 

Appellant  in  support  of  his  motion  for  a  new  trial 
relies  solely  upon  alleged  errors  of  the  court  in  giving  to 
the  jury  certain  instructions.  Appellee  insists  that 
these  instructions  are  not  properly  before  us.  However 
this  may  be,  no  good  purpose  can  be  subserved  by  a 
further  consideration  of  any  additional  questions,  for, 
from  a  casual  observation  of  the  record  pertaining  to 
these  questions,  they  will  not  likely  arise  in  the  retrial 
of  this  cause,  nor  are  they  of  general  concern. 

The  judgment  of  the  trial  court  is  reversed,  with  in- 
structions to  overrule  appellee's  demurrer  to  the  second 
paragraph  of  the  complaint,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Note. — Reported  in  122  N.  E.  321.  Railroads:  running  train 
without  headlight  toward  person  on  track  at  place  other  than 
crossing,  Ann.  Cas.  1912 A  153.  Negligence:  where  accident 
may  have  resulted  from  negligence  of  injured  person,  113  Am. 
St.  999.  Distinction  between  licensee  and  invitee,  Ann.  Cas.  1913C 
670.     See  under  (2)  33  Cyc  754;   (3)  33  Cyc  756. 


Martin  et  al.  v.  Lilly. 

[No.  23^97.     Filed  January  7,  1919.    Rehearing  denied 
March  11,  1919.] 

1.  Master  and  Servant. — Liability  for  AgenVs  Acts. — Relation 
of  Paries, — ^Where  an  automobile  was  returned  to  the  owner's 
residence  after  repairs  had  been  made  and  the  owner  permitted 
the  repairman  to  drive  it  back  to  the  garage,  accompanied  by 
the  owner's  son,  who  was  to  return  it,  the  car  on  such  trip  was 
not  used  in  the  defendant's  business  so  as  to  make  him  liable 
for  injuries  to  a  passenger  in  another  vehicle  with  which  the 
automobile  collided,    p.  141. 

2.  Highways. — Use  of  Autoniobiles. — Care, — Dangerous  Instru- 
ment,— ^An  automobile  is  not  a  "dangerous  instrument,"  and  the 
legal  rules  are  applicable  to  it  in  the  same  manner  as  to  other 
vehicles,    p.  143. 
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3.  Highways.  —  Use  of  Road.  —  Duty  of  Automobile  Driver. — 
Jury  Queatioru — ^The  driver  of  an  automobile  is  required  to  use 
the  care  that  an  ordinarily  prudent  person  would  exercise  under 
like  circumstances,  and  whether  he  must  keep  a  constant  look- 
out for  pedestrians  and  for  other  vehicles  under  given  circum- 
stances is  for  the  jury  to  determine,    p.  144. 

4.  Negugence. — Due  Care. — Jury  Question. — Whether  the  con- 
duct of  an  automobile  driver  under  given  circumstances  con- 
stitutes the  care  that  an  ordinarily  prudent  person  would  exer- 
cise under  like  circumstances  is  a  question  for  the  jury.    p.  144. 

5.  Trial. — Instructions. — Cure  of  Error. — An  instruction  that 
erroneously  stated  it  to  be  the  duty  of  an  automobile  driver  to 
keep  a  "constant  lookout"  for  pedestrians  and  for  other  vehicles 
could  not  be  cured  by  other  instructions  stating  the  correct  rule 
as  to  the  care  required,    p.  144. 

6.  Jury. — Examination. — Discretion. — The  examination  of  jurors 
on  the  voir  dire  to  determine  whether  peremptory  challenge 
shall  be  used  is  largely  in  the  discretion  of  the  trial  court,  and 
is  limited  by  the  good  faith  of  the  examining  attorney,  pp.  144, 
145. 

7.  Trial. — Condu>et  of  Counsel. — Reference  to  Insurance. — ^In  an 
action  for  injuries  sustained  by  the  plaintiff  in  a  collision  with 
the  defendant's  automobile,  it  was  error  for  the  plaintiff's  coun- 
sel to  offer  in  the  presence  of  the  jury  to  prove  that  the  de- 
fendant carried  indemnity  insurance  and  that  his  counsel  were 
employed  by  the  insurance  company,    p.  144. 

8.  Appeal. — Ha/rmless  Error, — Misconduct  of  Counsel. — Cure  of 
Error. — In  an  action  for  injuries  sustained  by  the  plaintiff  in 
a  collision  with  the  defendant's  automobile,  the  misconduct  of 
the  plaintiff's  counsel  in  offering  to  prove  in  the  presence  of 
the  jury  that  the  defendant  carried  indemnity  insurance  and 
that  his  counsel  were  employed  by  the  insurance  company,  was 
not  cured  by  an  instruction  that  the  defendant  was  not  liable 
unless  the  car  was  being  used  in  his  business  at  the  time  of  the 
accident,    p.  146. 

From  Warrick  Circuit  Court;  R.  E.  Roberta,  Judge. 

Action  by  Martin  W.  Lilly  against  Richard  E.  Martin 
and  others.  From  a  judgment  for  the  plaintiff,  the  de- 
fendant appeals.  (Transferred  from  the  Appellate 
Court  under  §1405  Bums  1914,  Acts  1901  p.  590.) 
Reversed. 

Albert  W.  Funkhouser,  Arthur  Funkhouser,  Robert 
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D.  Market,  Albert  C.  Funkhotiser,  James  T.   Walker 
and  Henry  B.  Walker,  for  appellants. 
Robinson  &  Stilwell  and  Swan  &  Mason,  for  appellee. 

TowNSEND,  J. — ^Appellee,  while  riding  on  the  rear 
seat  of  a  motorcycle  owned  and  operated  by  one  Kale, 
collided  with  an  automobile  owned  by  appellant  Richard 
W.  Martin.  The  automobile  at  the  time  was  being 
driven  by  appellant  Joseph  Schofield,  who  was  accom- 
panied by  Richard  Martin,  infant  son  of  appellant  Rich- 
ard W.  Martin.  Appellee  obtained  a  verdict  and  judg- 
ment against  the  two  Martins  and  Schofield  for  personal 
injuries  caused  by  this  accident. 

The  errors  claimed  are  presented  by  motion  for  a 
new  trial.  They  may  be  considered  under  three  topics : 
(1)  The  verdict  is  not  sustained  by  sufficient  evidence, 
particularly  as  to  appellant  Richard  W.  Martin,  the 
owner  of  the  automobile.  (2)  Error  in  giving  and  re- 
fusing instructions.  (3)  Misconduct  of  appellee's  coun- 
sel while  examining  jurors  on  the  voir  dire. 

So  far  as  the  first  question  is  concerned,  the  allegation 
in  the  complaint  is  that  the  automobile  was  being  driven 
at  the  time  of  the  accident  by  Martin,  a  son  of  the  owner, 
and  by  appellant  Schofield  "for  and  on  behalf  of  and 
in  the  business  of  the  said  defendant  Richard  W. 
Martin." 

The  evidence  shows  that  appellant  Richard  W.  Martin 

lives  five  or  six  miles  from  Evansville,  Indiana,  and 

about  three  and  one-half  miles  from  the  scene  of 

1.  the  accident;  that  he  is  a  farmer  and  road  con- 
tractor; that  he  bought  the  automobile  in  ques- 
tion for  the  use  of  the  family,  which  consisted  of  two 
sons  and  a  wife,  and  also  for  use  in  his  business  as  road 
contractor;  that  he  himself  did  not  drive  the  car;  that 
when  he  used  it  his  son  (the  Richard  Martin  in  this 
suit)  drove  it  for  him;  that  the  car  for  about  three 
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weeks  previous  to  the  accident  had  been  in  a  garagfe 
in  Evansville  for  repairs ;  that  the  appellant  Schofield, 
who  had  been  or  was  a  neighbor  boy  in  the  community 
where  Martin  lived,  was  a  repair  man  working  in  this 
garage;  that  on  the  day  of  the  accident  appellant  Scho- 
field  and  the  boy,  Richard  Martin,  worked  on  the  car  in 
the  garage  in  Evansville,  putting  on  a  starter  and  gener- 
ator, which  had  during  the  previous  three  weeks  been 
sent  to  the  factory  for  repairs ;  that  when  they  finished 
they  drove  the  car  out  to  appellant  Richard  W.  Martin's 
home;  that  Schofield  wanted  Richard  W.  Martin  to  ride 
in  the  car  to  see  that  it  was  all  right;  that  Richard  W. 
Martin  said  he  would  take  Schofield's  word  for  it  and 
did  not  want  to  see  the  car  tried  out;  that  Schofield  and 
young  Martin  had  agreed  on  the  way  out  from  Evans- 
ville that  young  Martin  would  bring  young  Schofield 
back  in  the  car  if  his  father  would  let  him ;  that  when 
young  Martin  asked,  the  father  refused  and  said  that 
Schofield  should  stay  all  night;  that  Schofield  then  said 
that  he  had  to  be  back  in  the  garage  in  Evansville  that 
night;  that  then  appellant  Richard  W.  Martin  said: 
"All  right  then,  if  you  have  to  go  you  can  take  the  car** ; 
that  Schofield,  who  was  at  the  steering  wheel  at  the  time 
of  this  conversation,  drove  the  car  back  towards  Evans- 
ville and  was  driving  the  car  at  the  time  of  the  acci- 
dent; that  young  Martin  accompanied  him  in  the  car 
and  was  in  the  car  at  the  time  of  the  accident ;  that  when 
they  reached  a  point  three  and  one-half  miles  from  Rich- 
ard W.  Martin's  home,  going  west  on  Lincoln  avenue, 
they  attempted  to  turn  south  on  Weinbach  avenue,  and 
at  this  comer  collided  with  the  motorcycle  in  question, 
which  was  coming  east  on  Lincoln  avenue;  that  as  a 
result  of  the  collision  appellee,  who  was  riding  on  the 
rear  seat  of  the  motorcycle,  suffered  the  injuries  com- 
plained of. 
This  evidence  not  only  does  not  sustain,  but  flatly  con- 
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tradicts,  the  allegation  in  the  pleading.  The  car  was 
being  driven  by,  "for,  and  on  behalf  of"  Joseph  Schofield 
in  his  business  and  for  his  accommodation. 

At  first  the  courts,  like  the  horses,  seemed  to  be  afraid 
of  automobiles  and  were  inclined  to  stretch  the  rule  of 
respondeat  superior  and  to  hold  the  owner  liable  on  one 
pretext  or  another  whether  the  driver  was  acting  for 
the  owner  or  not.  This  departure  from  the  reasonable 
and  practicable  rule,  that  the  principal  shall  respond  in 
damages  for  the  torts  of  his  agent  only  when  the  agent 
is  acting  for  the  principal,  soon  led  to  absurdities  and 
injustice.  And  courts  have  been  sitting  up  nights  writ- 
ing volumes  to  get  back  to  the  correct  rule.  Witness : 
Hays  V.  Hogan  (1917),  273  Mo.  1,  200  S.  W.  286,  L.  R. 
A.  1918C  715,  and  cases  there  cited,  discussed,  distin- 
guished, analyzed  and  overruled.  If  the  reader  is  not 
surfeited  when  he  has  examined  this  authority,  then  see 
ReiUy  v.  Connable  (1915),  214  N.  Y.  586, 108  N.  E.  853, 
L.  R.  A.  1916A  954,  Ann.  Cas.  1916A  659;  Luckett  V. 
Reighard  (1915),  248  Pa.  St.  24,  93  Atl.  773,  Ann.  Cas. 
1916A  662;  SmUh  V.  Bums  (1914),  71  Ore.  133,  135 
Pac.  200,  142  Pac.  352,  L.  R.  A.  1915A  1130,  Ann.  Cas. 
1916A  666;  Janik  V.  Ford  Motor  Co.  (1914),  180  Mich. 
557,  147  N.  W.  510,  52  L.  R.  A.  (N.  S.)  294,  Ann.  Cas. 
1916A  669,  and  notes  appended  to  these  cases  in  Anno- 
tated Cases  1916A. 

An  automobile  is  not  a  dangerous  instrument. 

2.    The  rules  of  law  are  applied  to  it  in  the  same  man- 
ner as  to  other  vehicles.    (Authorities  above.) 

The  verdict  in  this  case  was  not  sustained  by  suf- 
ficient evidence,  so  far  as  the  appellant  Richard  W. 
Martin  is  concerned. 

We  now  come  to  the  instructions.  Among  other  in- 
structions given  at  the  request  of  appellee,  we  find  this : 
"No.  8.  It  is  the  duty  of  the  driver  of  an  automobile 
while  driving  the  same  upon  a  public  highway  to  be 
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constantly  on  the  lookout  for  pedestrians  and  other  per- 
sons or  vehicles  that  may  at  the  time  be  making  use  of 
the  highway.  And  if  you  believe  from  the  evidence 
that  the  driver  of  the  automobile  did  not  keep  a  constant 
lookout  while  so  driving  said  automobile  and  that  be- 
cause of  such  failure  on  his  part  the  accident  here  in 
question  occurred,  then  the  court  instructs  you  that  you 
would  be  authorized  to  find  such  driver  negligent/' 

This  instruction  is  erroneous.     The  driver  of  this 
automobile  was  required  to  use  the  care  which  an  ordi- 
narily prudent  person  would  exercise  in  like  cir- 

3.  cumstances.  This  is  the  care  required  by  law. 
Whether  conduct  in  a  given  set  of  circumstances 
measures  up  to  this,  is  for  the  jury.     The  jury 

4.  must  be  permitted  to  determine  whether  this  care 
requires  "constant  lookout"  or  something  else,  in 

circumstances  shown  by  the  evidence. 

When  such  an  instruction  as  No.  8  is  given,  it  cannot 
be  cured  by  others  which  state  the  rule  correctly;  be- 
cause, every  time  the  court  tells  the  jury  in  other 

5.  instructions  that  the  driver  is  required  to  use  the 
care  that  an  ordinarily  prudent  person  would  ex- 
ercise in  like  circumstances,  the  jurors,  if  obedient  to  the 
oath,  are  bound  to  observe  that  this  means  "constant 
lookout." 

In  this  case  the  regular  panel  of  twelve  jurors  ap- 
peared and  were   examined.     One  was   excused   per- 
emptorily by  the  appellee.     Of  the  thirteen  jurors 

6.  examined,  none  owned  an  automobile  and  none  a 
motorcycle.  Each  was  asked  whether  he  had  any 
interest  in  the  American  Automobile  Insurance 

7.  Company  of  St.  Louis,  Missouri.  An  objection 
was  made  by  appellants'  counsel  to  this  question 

upon  the  ground  that  it  was  intended  and  tended  to 
prejudice  the  jurors.  Appellee's  counsel,  in  the  pres- 
ence of  the  jury,  offered  to  prove  that  appellant  Richard 
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W.  Martin  had  indemnity  insurance  on  his  automobile. 
Appellants'  counsel  objected  to  this  offer  and  asked  that 
it  be  not  made  in  the  presence  of  the  jury.  Later  on  in 
the  examination  of  jurors,  when  questions  were  asked 
and  objected  to,  counsel  for  the  appellee  offered  to  put 
the  appellant  Richard  W.  Martin  on  the  stand  and  show 
that  he  had  indemnity  insurance  on  his  automobile  in 
the  sum  of  $5,000.  They  also  offered  to  prove  that  de- 
fendants' counsel  were  not  employed  by  appellants,  but 
were  employed  by  the  insurance  company,  and  offered 
to  have  one  of  appellants'  counsel  sworn  and  put  upon 
the  witness  stand  to  prove  this.  All  of  this  was  over 
the  objection  of  appellants'  counsel  and  in  spite  of  their 
request  to  the  court  that  such  offers  be  not  made  in  the 
presence  of  the  jury.  Their  objections  were  overruled 
and  their  requests  denied,  as  was  also  their  motion  to 
withdraw  the  submission  of  the  case  and  discharge  the 
jury,  all  of  which  were  made  in  proper  and  timely  man- 
ner. 

The  examination  of  jurors  on  the  voir  dire  to  deter- 
mine whether  peremptory  challenge  shall  be  used  is 
largely  in  the  discretion  of  the  trial  court,  and  is 
6.    limited  by  the  good  faith  of  the  lawyer  propound- 
ing the  question.    We  all  know  as  men  what  this 
means,  but  we  seem  to  have  some  difficulty  with  it  as 
judges  and  as  lawyers.    The  purpose  of  the  examina- 
tion is  not  to  disclose  to  the  juror  what  the  lawyer  has 
in  his  mind  so  much  as  it  is  to  enable  the  lawyer  to  find 
out  what  is  in  the  juror's  mind.     Many  questions  may 
be  asked  and  considerable  latitude  may  be  and  should 
be  allowed  to  enable  a  party  to  a  law  suit  to  find  out 
whether  a  juror  has  any  interests,  business  associations, 
social  opinions,  preconceived  notions,  experiences  or 
prejudices  that  will  affect  him  as  a  juror  in  the  par- 
ticular case.     Usually  in  these  inquiries  counsel  are 
Vol.  188—10 
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careful  not  to  disclose  their  purpose.  If  they  were  as 
careful  in  cases  where  there  is  an  indemnity  insurance 
contract,  they  could  find  out  whether  any  juror  was 
interested  either  directly  or  indirectly  in  any  indemnity 
company  without  disclosing  to  the  jurors  that  such  com- 
pany has  an  interest  in  the  litigation.  Good  faith 
marks  the  boundary  line.  It  cannot  be  made  more  defi- 
nite by  written  words.  It  must  be  very  definite,  how- 
ever, in  the  mind  of  every  thinking  mail.  Defendants 
are  not  to  be  punished  for  having  insurance.  Under 
our  law  the  insurance  company  is  not  a  party.  The  line 
has  been  drawn  in  this  state  in  Inland  Steel  Co.  v. 
Gillespie  (1913),  181  Ind.  633,  104  N.  E.  76,  and  M. 
O'Conner  Co.  v.  GiUaspy  (1907),  170  Ind.  428,  83  N.E. 
738.  Counsel  for  appellee  seem  to  think  that  these  cases 
authorize  an  offer  in  the  presence  of  the  jury.  They  are 
mistaken.  The  offer,  if  required,  is  for  the  court.  One 
of  the  grounds  for  reversal  in  Inland  Steel  Co.  v.  Gil- 
lespie was  that  the  question  propounded  disclosed  that 
the  defendant  was  insured  by  an  indemnity  company. 

It  is  insisted  in  the  instant  case  that  this  error  of  mis- 
conduct was  cured  by  an  instruction.  It  is  true  that 
erroneous  and  extraneous  matters  sometimes  get 

8.    into  a  law  suit  through  the  zeal  of  counsel,  and, 

if  checked  at  once  by  the  trial  court  and  the  jury 

is  inirtructed,  this  may  be  cured ;  but  one  party  may  not 

be  permitted  to  get  the  other  into  a  dying  condition  and 

then  expect  the  court  to  revive  him  by  instructions. 

The  evidence  in  this  case  showed  that  Richard  W. 
Martin  had  no  business  or  purpose  to  serve  in  allowing 
his  automobile  on  the  night  of  the  accident  in  question 
to  be  driven  back  to  Evansville.  The  evidence  showed 
that  he  did  not  want  it  to  go,  but  that,  when  he  found 
that  Mr.  Schofield  had  to  go  back  to  his  business,  he 
permitted  Schofield  and  the  boy  to  take  the  car.  The 
jury  were  instructed  with  these  facts  before  them,  that. 
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unless  they  found  that  the  automobile  at  the  time  of 
the  accident  was  being  driven  for  appellant  Richard  W. 
Martin  in  his  business,  there  could  be  no  recovery.  One 
would  think  that  a  question  like  this,  submitted  to  a 
jury  on  this  evidence  without  the  influence  of  any  out- 
side matter,  would  lead  twelve  ordinary  minds  to  find  in 
favor  of  Richard  W.  Martin;  but  the  jury  returned  a 
verdict  against  him  for  $4,000.  No  doubt  a  native 
shrewdness  on  the  part  of  the  jurors  kept  them  from 
making  it  $5,000,  the  exact  amount  of  the  indemnity 
contract,  concerning  which  they  had  been  informed  in 
the  examination  on  the  voir  dire. 

The  misconduct  of  counsel  was  not  cured  by  instruc- 
tions in  this  case. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  appellants'  motion  for  a  new  trial. 

NOTC. — Reported  in  121  N.  E.  443.  Rights  and  duties  of  per- 
sons driving  automobiles  on  highway,  13  Ann.  Cas.  463,  21  Ann. 
Cas.  648,  Ann.  Cas.  1916E  661,  108  Am.  St.  215.  Automobile  as 
inherently  dangerous  machine,  19  Ann.  Cas.  1229.  Liability  of 
owner  for  act  of  driver  other  than  his  servant  or  child,  Ann. 
Cas.  191 6A  668.  Trial:  propriety  of  comment  by  counsel  on  the 
fact  that  defendant,  other  than  master,  in  an  action  for  negli- 
gence is  insured  against  liability,  Ann.  Cas.  1914A  948. 


HiNSHAw  i;.  State  of  Indiana. 

[No.  23,127.    Filed  March  13,  1919.] 

1.  Criminal  Law.— De>?nt«ion.— Under  §237  Bunu|.4914,  §237 
R.  S.  1881,  all  crimes  in  this  state  are  statutory,     p.  150. 

2.  CONSPIBACY. — To  Commit  Felony. — Indictment, — Under  §2647 
Bums  1914,  Acts  1905  p.  584,  §641,  an  indictment  for  con- 
spiracy to  commit  a  felony  must  charge  the  purposed  felony  as 
specifically  as  though  the  defendant  were  on  trial  for  that 
felony,    p.  150. 

3.  Conspiracy. — To  Defraud.— Indictm^ent. — False  Pretenses. — 
In  a  prosecution  for  conspiracy,  the  allegation  that  the  de- 
fendants **did  ♦  ♦  ♦  conspire  *  *  *  designedly  with 
the  intent  to  cheat  and  defraud    *    *    *    by  inducing  and 
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procuring:  ♦  *  ♦  by  then  and  there  feloniously,  knowingly, 
designedly  and  falsely  pretending,  representing  and  giving  out" 
was  insufficient  to  charge  a  conspiracy  to  commit  the  crime  of 
false  pretense,  under  §2647  Bums  1914,  Acts  1905  p.  584,  §641, 
since  "cheating"  and  "defrauding"  are  broader  terms  than 
"false  pretense,"  and  include  not  only  the  crimes  of  false  pre- 
tense but  also  all  civil  frauds,    p.  151. 

4.  Conspiracy. — Indictment, — Sufficiency, — Charging  Civilly  Un- 
lawful Act, — ^In  a  prosecution  for  conspiracy,  an  indictment 
charging,  as  the  object  of  the  conspiracy,  the  commission  of  a 
civilly  unlawful  act,  though  such  act  is  closely  and  logically 
related  to  another  that  is  criminal,  is  insufficient  under  §2647 
Burns  1914,  Acts  1905  p.  584,  §641,  defining  conspiracy  as  the 

^  uniting  or  the  combining  of  persons,  etc.,  to  commit  a  felony. 
/     p.  151. 

5.  Conspiracy. — Indictment, — Sufficiency, — Inference, — The  gist 
of  a  criminal  offense  must  be  stated  in  direct  and  positive 
terms;  hence,  in  a  prosecution  for  conspiracy,  under  §2647 
Burns  1914,  Acts  1905  p.  584,  §641,  an  indictment  containing 
words  that  show  the  object  of  the  conspiracy  to  be  nothing  . 
more  than  the  civilly  unlawful  act  of  fraud,  though  such  words 
could  be  used  to  state  the  gist  of  the  purposed  offense  as  that 
of  false  pretense,  cannot  be  held  sufficient  as  charging  the  pur- 
posed offense  substantially  in  the  language  of  the  statute, 
p.  152. 

6.  Conspiracy. — Indictment  at  Common  Law, — At  conunon  law, 
a  conspiracy  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by 
criminal  means,  was  indictable,     p.  152. 

7.  Indictment  and  Information. — Constitutional  Law, — Plead- 
ing,— Chapter  62,  Acts  1915  p.  123,  requiring  that  recitals,  etc., 
in  all  criminal  and  civil  pleadings  shall  be  considered  as  allega- 
tions of  fact,  etc.,  is  void  so  far  as  it  applies  to  indictments, 
in  view  of  Art.  1,  §13,  of  the  Constitution,     p.  153. 

8.  Constitutional  Law. — Indictments, — Sufficiency. — Rights  of 
Accused, — The  words  "nature  and  cause  of  the  accusation'*  as 
used  in  Art.  1,  §13,  of  the  Constitution,  relative  to  the  rights 
of  one  accused  of  crime,  mean  that  the  gist  of  the  offense  shall 
be  charged  in  direct  and  unmistakable  terms,    p.  154. 

9.  Conspiracy. — To  Embezzle, — Indictment, — An  indictment  of 
defendants,  who  were  officers  of  a  bank,  for  conspiracy,  under 
§2647  Bums  1914,  Acts  1905  p.  584,  §641,  to  commit  the  crime 
known  as  bankers'  embezzlement  as  defined  by  §2294  Bums 
1914,  Acts  1907  p.  14,  was  insufficient,  where  it  failed  to  state 
that  deposits,  alleged  to  have  been  feloniously  and  fraudulently 
taken  and  received  by  the  defendants,  were  so  taken  and  re- 
ceived in  their  capacity  as  officers  of  the  insolvent  bank.  p.  156. 
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10.  Embezzlement. — Bankers'  Embezzlement. — Indictment. — The 
legislature  intended  that  the  requisites  of  pleading  with  refers 
ence  to  embezzlement  were  to  apply  to  indictments  for  bankers' 
embezzlement  as  defined  by  §2294  Bums  1914,  Acts  1907  p.  14, 
this  construction  requiring  that  the  charge  of  taking  and  re- 
ceiving be  connected  with  the  statement  that  such  taking  and 
receiving  was  by  virtue  of  office,  agency  or  employment    p.  156. 

From  Hamilton  Circuit  Court;  Will  M.  Sparks,  Spe- 
cial Jud£:e« 

Prosecution  by  the  State  of  Indiana  against  Edwin 
M.  Hinshaw.  From  a  judgment  of  conviction,  the  de- 
fendant appeals.    Reversed. 

Christian  &  Christian,  Fitzpatrick  &  Fitzpatrick, 
Ralph  H.  Waltz,  and  Holmes  &  McCallister,  for  appel- 
lant. 

Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings, 
Edward  M.  White,  N.  C.  Neal  and  /.  F.  NecU,  and  George 
W.  Osbom,  for  the  state. 

TOWNSEND,  J. — Appellant  was  convicted  of  conspir- 
acy to  commit  a  felony.  The  indictment,  in  two  counts, 
was  against  him  and  three  other  persons.  He  was  tried 
separately. 

The  questions  are  raised  by  motion  to  quash  each 
count  of  the  indictment.  In  the  first  count,  omitting  the 
formal  matters,  the  grand  jury  presents :  "That  Edwin 
M.  Hinshaw  (wilh  three  others,  at  a  time  named) 
*  ♦  ♦  did  then  and  there  unlawfully,  knowingly  and 
feloniously  unite,  combine,  conspire,  confederate  and 
agree  to  and  with  each  other,  for  the  object  and  pur- 
pose, designedly  and  with  the  intent  to  cheat  and  de- 
fraud divers  citizens  of  said  county  of  Hamilton,  and 
the  public  generally,  by  inducing  and  procuring  said 
citizens  and  the  public  generally  to  pay  and  deposit 
money,  and  to  deposit  checks  and  drafts  to  the  credit  of 
such  depositors  in  and  into  the  Farmers  and  Merchants 
Bank  of  Cicero,  Indiana,  the  said  bank  being  then  and 
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there  an  incorporated  bank,  by  then  and  there  feloni- 
ously, knowingly,  designedly  and  falsely  pretending, 
representing  and  giving  out  in  words  and  speeches,  that 
said  bank  was  then  and  there  solvent,  and  by  then  and 
there  using  words  and  speeches  that  meant  and  im- 
parted that  said  bank  was  then  and  there  solvent  and  by 
then  and  there  publishing  in  a  newspaper  of  said  county, 
verified  statements  of  and  concerning  the  liabilities,  and 
resources  of  said  bank,  which  showed  and  tended  to 
show  that  said  bank  was  solvent,  whereas,  in  truth  and 
in  fact,  said  bank  was  then  and  there  insolvent,"  etc. 

Then  this  count  alleges  in  substance  that  appellant 
and  other  persons  named  knew  that  the  bank  was  in- 
solvent; that  divers  citizens  of  the  county  and  the  public 
generally  relied  on  the  pretenses  and  representations 
and  deposited  their  money  in  this  bank;  that  the  money 
was  lost ;  that  appellant  and  the  three  others  were  of- 
ficers of  the  bank. 

In  this  state  all  crimes  are  statutory.     §237  Bums 

1914,  §237  R.  S.  1881.    The  conspiracy  statute  on  which 

this  count  of  the  indictment  is  based  is  in  part 

1.  as  follows:  "Any  person  or  persons  who  shall 
unite  or  combine  with  any  other  person  or  per- 
sons for  the  purpose  of  committing  a  felony*' 

2.  etc.  §2647  Bums  1914,  Acts  1905  p.  584,  §641. 
The  crime  being  a  conspiracy  to  commit  a  felony, 

the  purposed  felony  must  be  charged  as  specifically  as 
though  the  defendant  were  on  trial  for  that  felony. 
Landringham  v.  ^tate  (1874),  49  Ind.  186;  Scvdder  v. 
State  (1878),  62  Ind.  IS;  Smith  V.  State  (1884),  93  Ind. 
67;  Green  V.  State  (1901),  157  Ind.  101,  60  N.  E.  941; 
Eacock  V.  State  (1907),  169  Ind.  488,  82  N.  E.  1039; 
Woodsman  v.  State  (1913) ,  179  Ind.  697, 102  N.  E.  130 ; 
Allen  V.  State  (1914),  183  Ind.  37,  107  N.  E.  471. 

The  above  cases  mean  that  all  the  elements  of  the 
felony,  which  is  the  purpose  and  object  of  the  conspir- 
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acy,  must  be  alleged  so  directly  and  positively  that  the 
defendant  may  know  what  he  has  to  meet,  and  that  the 
court  may  readily  see  what  felony  is  purposed,  and  know 
how  to  limit  the  evidence.  Indictments  must  be  par- 
ticular and  specific  enough  in  their  charges  that  the 
grand  jury  may  not  base  an  indictment  on  evidence  of 
one  crime  and  the  petit  jury  base  a  verdict  on  evidence 
of  another  crime.  An  indictment  must  be  so  plain  that 
an  acquittal  or  conviction  can  be  pleaded  in  bar  of  a  sub- 
sequent prosecution  for  the  same  offense. 

It  is  earnestly  insisted  by  learned  counsel  for  the  ap- 
pellant that  this  count  of  the  indictment  does  nothing 
but  charge  appellant  with  conspiring  "to  cheat  and  de- 
fraud," and  that  the  further  allegation  in  the  indict- 
ment that  the  purpose  of  the  alleged  conspiracy  was 
accomplished  is  but  an  aggravation  of  the  charge  of  con- 
spiracy, and  does  not  aid  this  count  of  the  indictment, 
because  there  is  nowhere  aptly  charged,  as  the  purpose 
and  object  of  the  conspiracy,  ansrthing  which  is  denomi- 
nated a  felony  by  the  statutes  of  this  state. 

Because,  in  the  part  of  the  indictment  which  is  desig- 
nated the  object  and  the  purpose  of  the  conspiracy,  there 
are  apt  words,  under  the  statute  and  under  ju- 

3.  dicial  interpretations  of  the  statute,  which  could 
be  used  to  charge  the  crime  of  false  pretense,  it  is 

contended  by  the  state  that  therefore  this  count  of  the 
indictment  is  sufficient.  The  allegation  in  this  count  is 
"designedly  with  the  intent  to  cheat  and  defraud,  etc., 
*  ♦  *  by  inducing  and  procuring,  etc.,  *  *  * 
by  then  and  there  feloniously,  knowingly,  designedly 
and  falsely  pretending,  representmg  and  giving  out" 
etc 

It  is  not  a  felony  in  this  state  to  cheat  and  defraud. 

Cheating  and  defrauding  are  broader  terms  than  the 

crime  of  false  pretense.    Within  these  two  terms 

4.  are  included  not  only  the  crimes  of  false  pretense. 
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but  also  all  civil  frauds.  Nor  does  it  help  this 
count  of  the  indictment  because  fraud  and  false  pretense 
are  logically  related.  Perjury  is  logically  and  closely 
related  to  "thwarting  the  purposes  of  justice/'  yet  the 
latter,  not  being  a  crime  defined  by  statute,  could  not  be 
the  object  of  a  criminal  conspiracy  under  our  law,  even 
though  it  was  alleged  that  thwarting  the  purposes  of 
justice  was  accomplished  by  perjury  aptly  charged  as 
^  the  means.    State  V.  McKinstry  (1875),  50  Ind.  465. 

The  most  that  this  count  charges  as  the  object  of  the 
conspiracy  is  to  do  a  civilly  unlawful  act  by  a  criminal 
means. 

The  gist  of  a  criminal  offense  must  be  stated  in  direct 

and  positive  terms.    This  count  of  the  indictment  would 

be  good  at  common  law,  for  at  common  law  a  con- 

5.  spiracy  to  do  an  imlawf  ul  act  is  indictable,  and  a 
conspiracy  to  do  a  lawful  act  by  a  criminal  means 
is  indictable.    A  conspiracy  to  do  an  act  which 

6.  is  a  civil  wrong  is  indictable  at  common  law. 
That  is  to  say,  each  one  of  the  conspirators  doing 

the  act  by  himself  would  be  liable  to  respond  in  dam- 
ages only ;  but  when  two  or  more  conspire  to  do  the  act, 
the  conspiracy  becomes  criminal.  Therefore  the 
authorities  from  other  states  where  the  common-law 
crime  of  conspiracy  exists  are  wholly  aside  from  the 
point  here  in  question.  The  state  cites  in  support  of 
this  count  of  the  indictment  the  case  of  Cole  v.  People 
(1876),  84  111.  216,  and  Smith  V.  People  (1860),  25  111. 
9,  76  Am.  Dec.  780.  An  examination  of  these  cases  dis- 
closes that  they  are  decided  upon  the  common-law  crime 
of  conspiracy.  For  discussion,  see  note  to  Smith  V. 
People,  supra. 

We  can  infer  from  this  count  of  the  indictment  tiiat 
the  state  intended  to  charge  that  the  defendants  con- 
spired for  the  object  and  purpose  feloniously, 

6.    knowingly,  designedly  and  falsely  to  pretend,  etc. 
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Because  the  words  are  in  the  indictment  which  could 
be  used  to  positively  state  the  gist  of  the  offense 
as  the  object  of  the  conspiracy,  it  will  not  do  to  say  that 
therefore  the  state  has  charged  the  purposed  offense 
substantially  in  the  language  of  the  statute.  This 
count  of  the  indictment  is  bad,  and  the  motion  to  quash 
should  have  been  sustained. 

Undoubtedly  the  state  was  misled  in  drawing  this 
indictment  by  examining  generally  the  law  on  the  sub- 
ject of  conspiracy,  rather  than  confining  its  investiga- 
tion to  the  adjudicated  cases  in  this  state.  It  may  be 
that  the  state  was  relying  on  chapter  62,  Acts  1915  p. 
123,  which  is  designated  "An  act  concerning  proceed- 
ings in  civil  and  criminal  cases."  This  act  provides 
that  "all  pleadings  ♦  *  *  in  any  *  *  *  crim- 
inal case,  ♦  ♦  ♦  that  all  recitals  therein  and  all 
statements  contained  in  any  participial  expression,  etc., 
♦  *  *  shall  be  considered  and  held  to  be  allegations 
of  fact  whenever  necessary  to  the  sufficiency  thereof" 
etc.,  unless  and  until  the  opposing  party  moves  to  make 
such  pleading  more  specific.  We  infer  from  the  record 
in  this  case  that  this  count  in  the  indictment  was  sus- 
tained in  the  lower  court  by  virtue  of  this  statute  and 
because  of  arguments  made  thereon,  because  after  the 
motion  to  quash  we  find  a  motion  to  make  this  count  of 
the  indictment  more  specific.  The  defendant  had  evi- 
dently been  met  by  the  state  with  arguments  that  the 
recitals  in  the  pleading  were  deemed  to  be  positive  alle- 
gations of  the  gist  of  the  purposed  crime,  and  that  the 
defendant  was  bound  thereby,  unless  and  until  he  made 
a  motion  to  make  the  same  more  specific. 

This  act,  chapter  62,  Acts  1915  p.  123,  is  void  so  far 

as  it  applies  to  indictments,  because  §13  of  article  1 

of  the  Bill  of  Rights  of  the  state  Constitution  pro- 

7.  vides  that  "the  accused  shall  have  the  right 
♦     ♦    ♦    to  demand  the  nature  and  cause  of  the 
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accusation  against  him,   and   to  have  a  copy 
8.    thereof/'    The  words  ^'nature  and  cause  of  the 

accusation*'  have  a  well-defined  meaning,  and  had 
such  meaning  at  the  time  of  the  adoption  of  the  Con- 
stitution. That  meaning  is  that  the  gist  of  an  offense 
shall  be  charged  in  direct  and  unmistakable  terms.  In 
passing  upon  the  same  provision  of  the  federal  Constitu- 
tion in  United  States  V.  Cruikshank  (1875),  92  U.  S. 
542,  557,  23  L.  Ed.  588,  the  court  said:  "In  criminal 
cases,  prosecuted  under  the  laws  of  the  United  States, 
the  accused  has  the  constitutional  right  *to  be  informed 
of  the  nature  and  cause  of  the  accusation.'  Amend.  VT. 
In  United  States  V.  Mills,  7  Pet.  142,  this  was  construed 
to  mean,  that  the  indictment  must  set  forth  the  offense 
'with  clearness  and  all  necessary  certainty,  to  apprise 
the  accused  of  the  crime  with  which  he  stands  charged ;' 
And  in  United  States  V.  Cook,  17  Wall.  174,  that  'every 
ingredient  of  which  the  offence  is  composed  must  be 
accurately  and  clearly  alleged.'  It  is  an  elementary 
principle  of  criminal  pleading,  that  where  the  definition 
of  an  offence,  whether  it  be  at  common  law  or  by  stat- 
ute, 'includes  generic  terms,  it  is  not  sufficient  that  the 
indictment  shall  charge  the  offence  in  the  same  generic 
terms  as  in  the  definition ;  but  it  must  state  the  species, 
— it  must  descend  to  particulars." 

The  legislature  will  not  be  permitted  by  indirection 
to  do  what  it  could  not  do  directly.  It  has  no  power 
under  the  fundamental  law  to  compel  one  who  is  charged 
with  crime  to  meet  the  conclusions  and  recitals  of  the 
pleader,  and  it  has  no  power  to  do  away  with  the  clear 
and  positive  averments  with  reference  to  the  gist  of  the 
offense.  It  once  tried  to  do  this  directly  by  saying  that, 
in  conspiracy  for  the  purpose  and  object  of  committing 
a  felony,  it  should  not  be  necessary  for  the  state  to 
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charge  the  purposed  felony.  This  court  held  that  act 
void.    Landringham  v.  State,  supra. 

The  next  count  of  the  indictment  charges  that  appel- 
lant and  three  others,  as  officers  of  the  Farmers'  and 
Merchants'  Bank  of  Cicero,  it  being  an  incorporated 
bank,  "did  then  and  there  unlawfully,  knowingly  and 
feloniously  unite,  combine,  confederate  and  agree  to  and 
with  each  other  to  feloniously  and  fraudulently  receive 
and  take  from  divers  citizens  of  said  county  and  the 
public  generally,  who  and  each  of  whom,  were  not  then 
and  there  indebted  to  said  bank  and  to  have  then  and 
there  deposited  in  said  bank  money,  checks  and  drafts 
belonging  to  and  then  and  there  the  property  of  said 
depositors,  that  is  to  say,  the  property  of  the  depositor 
or  depositors  who  deposited  the  same;  that  said  bank 
was  then  and  there  wholly  insolvent,  which  fact  was 
then  and  there  well  known  to  the  said  ♦  *  ♦  Edwin 
M.  Hinshaw,  *  *  *  (and  three  other  persons) ,  and 
each  of  them,  whereby  said  money,  checks  and  drafts 
and  each  of  the  same,  would  be  and  were,  lost  to  said 
depositors  and  each  of  them.'' 

This  count  of  the  indictment  is  inteiided  to  charge  as 
the  purpose  and  object  of  the  conspiracy  what  is  com- 
monly known  as  bankers'  embezzlement  under  §2294 
Bums  1914,  Acts  1907  p.  14,  which  provides:     "If 

*  *  *  any  officer,  *  *  *  of  any  *  *  *  in- 
corporated bank  *  *  *  shall  fraudulently  receive 
from    any   person,     ♦     *     *    not    indebted    to    such 

*  *  *  incorporated  bank  any  money,  *  *  * 
when,  at  the  tiitie  of  receiving  such  deposit,   such 

*  *  *  incorporated  bank  is  insolvent,  whereby  the 
deposit  so  made  shall  be  lost  to  the  depositor,  such 

*  *  *  officer,  *  *  *  so  receiving  such  deposit 
shall  be  deemed  guilty  of  embezzlement" 

In  this  count  of  the  indictment  the  gist  of  the  pur- 
posed crime  is  stated  as  follows:    'To  feloniously  and 
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fraudulently  receive  and  take  from  divers  citi- 

9.  zens  of  said  county  and  the  public  generally,  etc., 
*  *  *  and  to  have  deposited,  etc."  It  is  no- 
where charged  that  the  defendants  received  and  took  in 
their  capacity  as  officers  of  the  bank.  The  recital  in 
the  first  part  of  the  indictment  of  their  being  then  and 
there  the  officers  of  the  bank  does  not  help  out  the  alle- 
gations in  the  purposed  crime;  nor  would  it  be  good,  if 
instead  of  being  a  recital,  it  alleged  directly  and  posi- 
tively that  they  were  the  officers  of  the  bank. 

It  will  be  noted  that  the  legislature  in  defining  the 
crime  says  that  whoever  takes  a  deposit  under  the  con- 
ditions designated  in  the  statute  shall  be  deemed 

10.  guilty  of  "embezzlement/'    The  judicial  inter- 
pretation of  this  statute  has  been  that  the  le^^is- 

lature  intended  that  the  requisites  of  pleading  with  ref- 
erence to  embezzlement  were  to  be  applied  in  determin- 
ing the  validity  of  indictments  under  this  statute.  It  is 
fundamental  that,  in  embezzlements,  the  taking  and  r6- 
ceiving  part  of  the  charge  must  be  connected  and 
coupled  with  the  statement  that  such  taking  and  receiv- 
ing  was  by  virtue  of  the  office,  or  the  agency,  or  the 
employment.  These  principles  of  pleading  were  well 
established  before  the  act  in  question  was  passed  by  the 
legislature ;  and  this  particular  act  has  been  interpreted 
by  this  court.  State  V.  Winstandley  (1899),  154  Ind. 
443,  57  N.  E.  109;  State  V.  Winstandley  (1900),  155 
Ind.  290,  58  N.  E.  71;  Vinnedge  V.  State  (1906),  167 
Ind.  415,  79  N.  E.  353;  Wright  v.  State  (1907),  168  Ind. 
643,  81  N.  E.  660. 

Both  counts  of  the  indictment  are  bad,  and  the  court 
erred  in  overruling  appellant's  motion  to  quash. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  appellant's  motion  to  quash  each 
count  of  the  indictment. 

Willoughby,  J.,  not  present. 
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Note. — Reported  in  122  N.  E.  418.  Conspiracy:  sufficiency  of 
allegations  in  indictment  for  conspix'acy  as  to  object  of  and  means 
of  accomplishing  conspiracy,  21  Ann.  Cas.  39;  8  Cyc  661,  662. 
Indictment  for  false  pretenses,  25  Am.  St.  384. 


Prudential  Insurance  Company  of  America 
V.  Ritchey. 

[No.  23^63.     FUed  April  25,  1918.     Rehearing  denied 
March  13,  1919.] 

1.  Insurance. — Life  Insurance.  —  Beneficiaries.  —  Rights  under 
"Facility  Payment*'  Clause. — Action. — Where  death  benefits  of 
a  life  insurance  policy  were  payable  to  the  personal  represent- 
ative of  the  insured,  unless  settlement  should  be  made  under  a 
''facility  payment"  clause  empowering  the  company  to  pay  such 
benefits  to  any  relative  by  blood  or  marriage,  or  to  any  person 
appearing  to  the  company  to  be  equitably  entitled  thereto  by 
reason  of  havjng  incurred  expense,  etc.,  an  action  cannot  be 
maintained  to  enforce  payment  by  one  with  whom  the  company 
might  have  settled,  at  its  option,  under  such  facility  clause, 
where  such  person  is  neither  named  as  a  beneficiary  nor  other- 
wise designated  as  the  person  entitled  to  recover,     p.  159. 

2.  Insurance. — Life  Insurance. — "Fa^nlity  Payment  Clause." — 
Rights  of  One  Paying  Premiums. — Payment  of  premiums  on 
the  life  insurance  policy  of  another  gives  the  person  so  paying 
them  no  rights  to  enforce,  under  a  "facility  payment"  clause 
in  the  policy,  the  payment  of  death  benefits,  since  the  payment 
of  the  premiums,  in  legal  contemplation,  was  made  by  the 
insured,    p.  160. 

3.  Insurance.  —  Parol  Assignment  of  Policy.  —  Validity.  —  The 
parol  assignment  of  an  insurance  i>olicy  is  valid,  unless  for- 
bidden by  provision  in  the  policy,    p.  160. 

4.  Pleading.  —  Complaint. — Sufficiency. — Overcoming  Defects. — 
Where  a  complaint  states  a  cause  of  action  and  also  facts  dis- 
closing a  defense  thereto,  the  pleading  is  fatally  defective  un- 
less it  states  facts  sufiicient  to  overcome  the  defenses  disclosed. 
p.  161. 

6.  Insurance.  —  Action  on  Policy  by  Assignee.  —  Complaint. — 
Sufficiency.  —  In  an  action  on  a  life  insurance  policy  by  an 
assign^ee,  who  has  paid  premiums,  which  policy  gave  the  in- 
surer the  right  to  treat  it  as  void  on  its  assignment,  a  com- 
plaint alleging  the  assignment  and  making  the  policy  an  exhibit 
does  not  state  a  cause  of  action  in  the  absence  of  allegations 


Digiti 


zed  by  Google 


158  SUPREME  COURT  OF  INDIANA, 

Prudential  Ins.  Co.  v.  Ritchey— 188  Ind.  157. 

showing  that  the  insurer  has  waived,  or  is  estopped  from  as- 
serting, such  right,  p.  161. 
6.  Appeal. — Imtruetum, — Defective  Complaint — Failure  to  De- 
mur.— Effect — Verdict — Statute. — Since  a  verdict  must  be  sup- 
ported by  all  the  facts  essential  under  the  law  to  sustain  it,  it 
is  reversible  error  to  instruct  the  jury  that  proof  of  the  alle- 
gations of  a  complaint  entitles  the  plaintiff  to  a  verdict,  where 
there  is  an  omission  to  allege,  directly  or  indirectly,  a  fact 
essential  to  the  plaintiffs  cause  of  action;  and  §344,  d.  6, 
Bums  1914,  Acts  1911  p.  415,  requiring  memoranda  to  be  filed 
with  demurrers  and  providing  that  defects  not  specified  therein 
shall  be  deemed  as  waived,  etc,  was  not  intended  to  change 
this  rule  so  as  to  permit  a  recovery  without  proof  of  facts 
essential  to  the  cause  of  action,  thou^  such  facts  are  not 
pleaded.  (Dunham  v.  Jones  [1915],  184  Ind.  46;  Cincinnati, 
etc.,  R.  Co.  V.  Gross  [1917],  186  Ind.  471,  overruled.)  pp.162, 
164. 

From  Clarke  Circuit  Court;  James  W.  Fortune, 
Judge. 

Action  by  Mary  Ritchey  against  the  Prudential  In- 
surance Company  of  America.  From  a  judgment  for 
the  plaintiff,  the  defendant  appeals.  (Transferred  from 
the  Appellate  Court  under  §1405  Bums  1914,  Acts 
1901  p.  590.)     Reversed. 

Whitcomb,  Dowden  &  Stout,  H.  W.  Phipps  and  E.  C. 
Hughes,  for  appellant. 

L.  A.  Douglass  and  Elmer  Wetzel,  for  appellee. 

Lairy,  J. — ^Appellee  recovered  a  judgment  on  a  policy 
of  insurance  issued  by  appellant  on  the  life  of  Robert  B. 
Strepey.  Under  the  conditions  of  the  policy  the  bene- 
fits provided  by  the  schedule  were  payable  to  the  exe- 
cutors or  administrators  of  the  insured  unless  settle- 
ment should  be  made  under  article  2  of  the  conditions, 
which  provides  for  facility  payment.  This  article  reads 
as  follows: 

"The  company  may  make  any  payment  provided 
for  in  this  policy  to  any  relative  by  blood  or  connec- 
tion by  marriage  of  the  insured,  or  to  any  other 
person  appearing  to  said  company  to  be  equitably 
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entitled  to  the  same  by  reason  of  having  incurred 
expense  on  behalf  of  the  insured,  for  his  or  her 
burial,  or,  if  the  insured  be  more  than  fifteen  years 
of  age  at  the  date  of  this  policy,  for  any  other  pur- 
pose, and  the  production  by  the  company  of  a  re- 
ceipt signed  by  any  or  either  of  said  persons  or  of 
other  sufficient  proof  of  such  payment  to  any  or 
either  of  them  shall  be  conclusive  evidence  that  such 
benefits  have  been  paid  to  the  person  or  persons  en- 
titled thereto,  and  that  all  claims  under  this  policy 
have  been  fully  satisfied/' 

Appellee  did  not  bring  the  action  as  executor  or  ad- 
ministrator, but  sues  in  her  own  right    The  complaint 

alleges  that  appellee  was  related  to  the  insured 
*  1.    by  blood,  being  a  cousin,  and  that  he  was  at  the 

time  of  his  death  a  member  of  her  family,  and 
that  for  sometime  before  the  death  of  assured  she  by  his 
direction  imid  the  premiums  on  the  policy.  The  com- 
plaint also  alleges  that,  on  January  13,  1913,  the  in- 
sured sold,  transferred  and  assigned  said  policy  and  the 
claim  arising  thereunder  to  appellee  for  value  received, 
and  to  be  received,  and  that  both  she  and  the  assured 
notified  the  insurance  company  that  the  policy  had  been 
assigned  to  her.  It  is  difficult  from  the  complaint  to 
discover  whether  she  bases  her  right  to  recover  on  the 
assignment  of  the  policy  and  the  benefits  provided  for 
therein,  or  whether  she  claims  a  right  to  recover  under 
section  2  of  the  conditions  providing  for  facility  pay- 
ment hereinbefore  set  out.  The  "facility  payment" 
clause  gives  to  the  company  an  option  to  make  payment 
to  any  one  having  the  qualifications  named  in  the  clause 
for  the  purpose  of  facilitating  payment,  but  it  does  not 
entitle  one  to  whom  such  payment  might  have  been  made 
at  the  option  of  the  company  to  enforce  payment  of  the 
sum  due  under  the  policy,  where  such  person  is  not 
named  as  a  betieficiary  or  otherwise  designated  as  the 
I)erson  entitled  to  recover  payment.    Lewis  V.  Metro- 
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politan  Life  Ins.  Co.  (1901),  178  Mass.  52,  59  N.  E. 
439,  86  Am.  St.  463;  Prudential  Ins.  Co.  V.  Young 
(1895),  14  Ind.  App.  560,  43  N.  E.  253,  56  Am.  St  319; 
Prudential  Ins.  Co.  V.  Godfrey  (1909),  75  N.  J.  Eq.  484, 
72  Atl.  456. 

The  fact,  as  alleged  in  the  complaint,  that  appellee 
paid  the  premiums  due  on  the  policy  for  sometime  be- 
fore the  death  of  the  insured  confers  on  her  no 

2.  right  to  enforce  payment  under  the  clause  in 
question.    The    authorities    cited    sustain    this 

proposition,  holding  that  the  payments  of  premiums  on 
the  policy  are,  in  legal  contemplation,  made  by  the  in- 
sured. • 

It  is  apparent  from  what  has  been  said  that  appellee 
had  no  right  as  a  blood  relative  of  the  insured  to  en- 
force payment  to  her,   although  the  company 

3.  might  have  exercised  its  option  by  paying  her 
under  the  facility  payment  clause.    If  appellee 

possessed  any  right  to  enforce  payment  under  the  pol- 
icy, it  was  because  of  the  assignment  to  her  as  shown 
by  the  allegations  of  the  complaint.  The  complaint  al- 
leges facts  sufficient  to  show  a  parol  assignment  to  her, 
accompanied  by  a  delivery  of  the  policy.  Such  assign- 
ments have  been  held  valid  unless  forbidden  by  some 
provisions  of  the  policy.  State,  ex  rel.  v.  Tomlinson 
(1896),  16  Ind.  App.  662,  675,  45  N.  E.  1116,  59  Am. 
St.  335;  Stewart  V.  Gwynn  (1907),  41  Ind.  App.  320, 
324,  82  N.  E.  1000,  83  N.  E.  753.  The  complaint  in 
this  case  sets  out  the  policy  as  an  exhibit  wherein  it  is 
stipulated  that  the  policy  shall  be  void  if  it  be  assigned 
or  otherwise  parted  with.  It  thus  appears  affirmatively 
from  the  allegations  of  the  complaint  that  the  assign- 
ment alleged  and  relied  on  was  in  direct  violation  of  a 
condition  of  the  policy  providing  that  any  assignment 
of  the  policy  should  render  it  void. 
When  a  complaint  states  a  cause  of  action,  and  also 
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states  facts  which  show  a  defense  to  the  cause  of  action 
so  stated,  the  complaint  is  fatally  defective  unless 

4.  it  states  facts  sufficient  to  meet  and  to  overcome 
the  defenses  so  disclosed.  Under  the  provisions 
of  the  policy  referred  to,  the  company  had  a  right 

5.  to  treat  the  policy  as  void,  and  to  refuse  payment 
on  that  ground  unless  facts  existed  which  estop  it 

from  asserting  that  right  or  which  amounted  to  a  waiver 
of  such  right  by  the  company.  The  complaint  does  not 
state  facts  sufficient  to  show  that  appellant  waived  suA 
right,  or  that  it  was  estopped  by  its  conduct  from  as- 
serting it.  If  such  facts  existed,  it  was  necessary  for 
appellee  to  plead  them,  for,  in  the  absence  of  such  facts, 
the  complaint  shows  no  right  in  appellee  to  recover 
under  the  alleged  assignment.  This  being  true,  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  and,  if  the  defects  had  been  properly 
pointed  out  by  the  memorandum  filed  with  the  demurrer, 
it  would  have  been  error  to  overrule  the  demurrer.  The 
memorandum  filed  in  support  of  the  demurrer  was  based 
upon  the  single  ground  that  the  complaint  failed  to  show 
any  assignment  or  transfer  of  the  policy  to  Mary 
Ritchey.  As  tefore  stated,  the  complaint  does  allege 
facts  sufficient  to  show  a  transfer  or  assignment  of  the 
policy ;  therefore,  the  court  did  not  err  in  overruling  the 
demurrer  filed,  as  the  complaint  was  not  open  to  the 
objection  pointed  out.  §344,  cl.  6,  Bums  1914,  Acts 
1911  p.  415.  Under  the  provisions  of  the  section  cited, 
the  party  demurring  shall  be  deemed  to  have  waived  his 
right  thereafter  to  question  the  pleading  for  any  defect 
not  specified  in  such  memorandum.  Under  this  stat- 
ute, it  has  been  held  that  the  sufficiency  of  the  complaint 
cannot  be  questioned  by  an  original  assignment  of  error. 
Hedekin  Land,  etc.,  Co.  V.  Campbell  (1915),  184  Ind. 
643,  112  N.  E.  97;  Pittsburgh,  etc.,  R.  Co.  V.  Fanners* 
Vol.  188—11 
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Trust,  etc.,  Co.  (1915),  183  Ind.  287,  108  N.  E.  108. 
Notwithstanding  the  statute  precludes  the  appellant 
from  questioning  the  sufficiency  of  the  complaint  at  any 
later  stage  of  the  proceeding,  it  is  still  true  that  the  com- 
plaint does  not  state  facts  sufficient  to  entitle  plaintiff 
to  recover  under  the  law.  If,  on  the  trial,  she  had 
proved  every  fact  alleged  in  her  complaint  and  nothing 
more,  she  would  not  have  been  entitled  to  recover  under 
the  law,  even  though  nothing  had  been  shown  as  a 
defense. 

The  second  instruction  given  by  the  court  is  as  fol- 
lows :  "If  you  believe  that  the  material  allegations  and 
statements  of  the  complaint  have  been  proved  by  a  fair 
preponderance  of  the  evidence,  then  you  should  find  a 
verdict  for  the  plaintiff  for  the  full  amount  of  said  pol- 
icy." As  before  stated,  the  complaint  sets  out  the  policy 
as  an  exhibit  which  contains  a  provision  to  the  effect 
that  the  policy  shall  be  void  if  it  is  assigned  or  parted 
with  in  any  manner,  and  also  alleges  that  appellee  ac- 
quired the  rights  which  she  is  seeking  to  enforce  under 
an  assignment  of  the  policy.  By  the  instruction  given 
the  jury  was  directed  to  return  a  verdict  for  plaintiff 
if  it  found  these  facts  to  be  established  by  a  preponder- 
ance of  the  evidence,  without  finding  any  fact  showing 
that  the  right  of  the  company  to  treat  the  policy  as  void 
by  reason  of  such  assignment  had  been  waived,  or  that 
it  was  by  its  conduct  estopped  from  asserting  such  right. 
The  company  was  not  liable  to  appellee  on  the  policy, 
unless  it  had  waived  the  right  to  treat  it  as  void,  or  had 
estopped  itself  by  its  conduct  from  asserting  such  right. 

By  failing  to  point  out  this  defect  in  the  complaint  by 

its  demurrer,  appellant  waived  the  right  to  question 

the  sufficiency  of  the  pleading  at  any  later  stage 

6.  of  the  proceeding  by  a  motion  in  arrest  of  judg- 
ment or  by  an  independent  assignment  of  error, 
but  it  still  had  the  riirht  to  insist  that  every  material 
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fact  legally  essential  to  a  recovery  against  it  should  be 
established  by  a  preponderance  of  the  evidence.  The 
purpose  of  the  statute  cited  was  to  prevent  the  reversal 
of  cases  on  account  of  defects  in  pleadings  not  pointed 
out  by  memoranda  filed  with  demurrers.  It  was  in- 
tended to  reinforce  other  statutes  providing  that,  after 
verdict,  pleadings  should  be  deemed  amended  as  to  such 
defects  so  as  to  conform  to  the  evidence;  but  it  was 
not  the  purpose  to  dispense  with  the  proof  of  facts  es- 
sential under  the  law  to  constitute  a  cause  of  action  or 
a  cause  of  defense.  The  failure  of  defendant  to  point 
out  a  defect  in  a  complaint  does  not  preclude  him  from 
raising  objections  in  any  proper  way  as  to  the  sufficiency 
of  the  evidence  to  sustain  every  material  fact  essential 
to  a  recovery  whether  such  fact  is  pleaded  or  not.  If 
there  is  a  total  want  of  evidence  as  to  an  essential  fact, 
he  may  successfully  raise  the  question  by  a  motion  for 
a  new  trial  on  that  ground.  Where  there  is  a  conflict 
in  the  evidence  as  to  an  essential  fact,  he  has  a  right  to 
have  the  question  submitted  to  the  jury  for  determina- 
tion according  to  the  preponderance  of  the  evidence, 
whether  such  essential  fact  is  pleaded  or  not.  It  is 
error  to  instruct  a  jury  that  proof  of  the  allegations  of 
a  complaint  entitles  the  plaintiff  to  a  verdict  where  the 
complaint  omits  to  allege  either  directly  or  inferentially 
a  material  fact  which  under  the  law  is  essential  to  en- 
title the  plaintiff  to  a  verdict.  A  verdict  must  be  sup- 
ported by  all  of  the  facts  essential  under  the  law  to  sus- 
tain it,  and  the  statute  requiring  memoranda  to  be  filed 
with  demurrers  was  not  intended  to  change  this  rule  so 
as  to  permit  a  recovery  without  proof  of  essential  facts, 
where  such  facts  are  not  alleged  in  a  complaint.  Under 
the  old  rule  a  plaintiff  must  recover  secundum  allegata 
et  probata,  he  could  not  recover  according  to  facts  al- 
leged and  not  proved,  nor  according  to  the  facts  which 
he  proved  and  did  not  allege,  but  according  to  the  facts 
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alleged  and  proved.  Under  the  former  holdings  of  this 
court  a  complaint  which  was  defective,  because  of  the 
omission  to  allege  a  material  fact  essential  under  the 
law  to  a  recovery,  could  not  be  cured  by  the  evidence  or 
by  a  special  finding  of  the  court  or  by  a  special  verdict 
of  a  jury.  Western  Assurance  Co.  V.  Koontz  (1896), 
17  Ind.  App.  54,  46  N.  E.  95;  Pittsburgh,  etc.,  R.  Co.  V. 
Moore  (1898),  152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A. 
638;  Cleveland,  etc.,  R.  Co.  v.  Parker  (1899),  154  Ind. 
153,  56  N.  E.  86;  Lake  Erie,  etc.,  R.  Co.  v.  Hoff  (1900), 
25  Ind.  App.  239,  56  N.  E.  925.  The  more  recent  deci- 
sions hold  that  where  the  record  shows  that  evidence  has 
been  introduced  as  to  an  essential  fact  not  pleaded,  and 
such  fact  has  been  determined  under  the  evidence,  the 
judgment  rendered  will  not  be  reversed  on  account  of 
such  defect  in  the  pleading.  In  conformity  to  our  stat- 
utes on  the  subject  the  pleading  is  deemed  to  be  amended 
in  such  a  case  so  as  to  conform  to  the  proof.  §700 
Bums  1914,  §658  R.  S.  1881;  Noble  V.  Davison  (1912), 
177  Ind..  19,  96  N.  E.  325;  Union  Frat.  League  V. 
Sweeney  (1915),  184  Ind.  378,  382,  111  N.  E.  305. 
These  statutes  and  decisions  modify  the  old  rule  so  as  to 
permit  a  judgment  to  be  upheld  on  appeal  on  the. 
strength  of  facts  proved  which  were  not  alleged.  A 
recovery  cannot  be  had  when  the  evidence  does  not 
sustain  an  essential  fact  alleged,  and  it  would  be  pre- 
posterous to  hold  that  a  verdict  in  favor  of  plaintiff  could 
be  authorized  where  a  fact  necessitry  under  the  law  to 
sustain  it  was  neither  alleged  in  the  complaint  nor 
proved  by  the  evidence. 

In  the  case  of  Dunham  V.  Jones  (1915),  184  Ind.  46, 
110  N.  E.  203,  this  court  said:     "It  is  contended  that 

the  court  erred  in  the  second  instruction  given 
6.    because  it  authorized  a  verdict  on  the  second 

paragraph  of  complaint,  which,  it  is  claimed, 
does  not  state  a  cause  of  action.    Appellants  waived  a 
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consideration  of  the  sufficiency  of  the  paragraph  by  fail- 
ing to  demur."  This  case  was  reversed  on  other 
grounds  and  it  is  apparent  that  the  question  now  before 
the  court  was  not  fully  presented  in  that  case,  or  that 
it  was  not  given  the  careful  consideration  that  its  im- 
portance merited.  The  instruction  passed  on  in  that 
case  is  not  set  out  in  the  opinion,  and  it  is  possible  that 
it  did  not  present  the  same  question  considered  in  this 
case.  The  later  case  of  Cincinnati,  etc.,  R.  Co.  v.  Gross 
(1917),  186  Ind.  471, 114  N.  E.  962,  was  decided  on  the 
authority  of  Dunham  v.  Jones,  supra.  After  a  more 
mature  consideration,  the  court  is  of  the  opinion  that  the 
rule  announced  in  those  decisions  is  unsound,  and  the 
same  is  overruled  as  to  the  point  here  involved. 

In  view  of  the  conclusion  reached  it  is  not  deemed 
necessary  to  consider  other  questions  presented.  The 
judgment  is  reversed,  with  instructions  to  the  trial  court 
to  sustain  appellant's  motion  for  a  new  trial  and  to 
grant  leave  to  appellee  to  amend  her  complaint  if  she 
so  desires. 

Spencer,  C.  J.,  dissents. 

Dissenting  Opinion. 

Spencer,  C.  J. — I  am  unable  to  concur  in  the  conclu- 
sion of  my  associates  that  the  cases  of  Dunham  V.  Jones 
(1915),  184  Ind.  46,  110  N.  E.  203,  and  Cincinnati,  etc., 
R.  Co.  V.  Gross  (1917),  186  Ind.  471,  114  N.  E.  962, 
should  be  overruled  in  so  far  as  they  hold  that  an  ap- 
pellant who  fails  to  demur  to  a  complaint,  and  thus 
waives  objection  to  the  sufficiency  oi  the  facts  stated 
therein,  cannot  thereafter  predicate  error  on  the  giving 
of  an  instruction  which  authorizes  a  verdict  on  proof 
of  the  material  allegations  of  the  pleading.  I  agree 
with  the  premise  stated  in  the  majority  opinion  that 
the  act  of  1911  (Acts  1911  p.  415,  §2,  §344  Bums  1914) , 
relative  to  the  pointing  out  of  defects  by  demurrer,  was 
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intended  "to  reinforce  other  statutes  providing  that, 
after  verdict,  pleadings  should  be  deemed  amended  as 
to  such  defects  so  as  to  conform  to  the  evidence,"  and 
I  concur  in  the  further  statement  that  "it  was  not  the 
purpose  to  dispense  with  the  proof  of  facts  essential 
under  the  law  to  constitute  a  cause  of  action  or  a  cause 
of  defense."  If  the  evidence  is  insufficient  to  establish 
any  of  such  facts,  the  question  may  readily  be  raised 
in  a  motion  for  a  new  trial,  but  if,  on  the  other  hand, 
proper  proof  is  made,  the  case  falls  within  the  provi- 
sions of  §700  Bums  1914,  §658  R.  S.  1881,  and  the  rule 
announced  in  Union  Frat  League  V.  Sweeney  (1915), 
184  Ind.  378,  382,  111  N.  E.  305,  and  similar  decisions. 
The  holding  in  the  present  case  tends  materially  to 
weaken,  if  it  does  not  destroy,  the  force  of  the  act  of 
1911  by  permitting  an  indirect  attack  on  a  pleading 
where  the  right  to  a  direct  attack  has  been  waived  and 
the  waiving  party  has  elected  to  sit  by  and  take  his 
chances  on  a  favorable  verdict,  and  it  serves  also  to 
lessen  the  beneficent  influence  of  §700,  supra,  and  the 
cases  decided  thereunder.  This  court  knows  judicially 
that  the  exact  question  now  under  consideration  was 
squarely  presented  in  the  Dunham  and  Gross  cases,  and 
the  rule  therein  announced  served  in  no  way  to  jeop- 
ardize the  substantial  rights  of  any  litigant.  The  pres- 
sent  decision,  in  my  opinion,  is  out  of  harmony  with  the 
act  of  1911  and  other  statutes  which  have  been  designed 
to  prevent  the  reversal  of  the  judgment  of  a  trial  court 
except  for  substantial  error.  I  concede  that  instruc- 
tions such  as  the  one  given  in  this  case,  and  in  the  Dun- 
ham and  Gross  cases  as  well,  are  technically  erroneous, 
but  the  error,  in  each  instance,  relates  back  to  an  im- 
perfection in  a  pleading  which  has  been  waived  through 
a  failure  to  demur  thereto.  That  waiver  should  con- 
tinue to  operate  through  all  subsequent  attacks  on  such 
pleading,  whether  direct  or  indirect,  but  need  not  affect 
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the  right  to  require  proof  of  all  facts  necessary  under 
the  law  to  establish  a  cause  of  action  or  a  valid  defense. 
Any  such  omission  would  render  a  judgment  contrary 
to  law  and  necessitate  the  granting  of  a  new  trial. 

Note. — Reported  in   119  N.  E.   484.     Complaint,   sufficiency, 
raising  for  first  time  on  appeal,  3  Ann.  Cas.  545,  2  Cyc  691. 


State,  ex  rel.  Lawler,  v.  Griffith,  Judge. 

[No.  23,531.     Filed  March  14,  1919.] 

Exceptions,  Bill  op.  —  Settlement,  —  Filing.  —  Nunc  Pro  Tunc 
Entry. — ^Where  the  trial  court,  at  the  time  of  the  overruling 
of  a  motion  for  new  trial,  failed  to  make  an  order-book  entry 
showing  that  time  was  given  the  defendant  to  Hie  a  bill  of 
exceptions,  after  the  end  of  the  term  the  only  method  of  cor- 
recting the  omission,  so  as  to  make  a  bill  of  exceptions  filed 
after  the  term  a  part  of  the  record,  was  by  a  motion  for  a 
nunc  pro  tunc  entry. 

Original  action  by  the  State  of  Indiana,  on  the  rela- 
tion of  Cora  Lawler,  to  mandate  Francis  M.  Griffith,  as 
judge  of  the  Jefferson  Circuit  Court,  to  sign  a  bill  of  • 
exceptions  containing  the  evidence  in  a  case  wherein 
Solomon  J.  Bear,  as  receiver  of  the  People's  Trust  Com- 
pany, was  plaintiff,  and  the  relatrix  and  others  were 
defendants.    Demurrer  to  complaint  sustained. 

A.  J.  Shelby  and  Ira  M.  Sharp,  for  relatrix. 
Sulzer  &  Bear,  for  defendant. 

Latry,  J. — ^This  is  an  original  action  in  this  court  by 
relatrix  against  Francis  M.  Griffith,  as  judge  of  the  Jef- 
ferson Circuit  Court,  to  compel  him  by  mandate  as  such 
judge  to  sign  a  bill  of  exceptions  containing  the  evidence 
in  the  case  of  Solomon  J.  Bear,  Receiver  of  the  People's 
Trust  Company  v.  Cora  Lawler  et  al.,  to  be  used  in 
presenting  the  evidence  in  that  case  on  appeal. 

The  verified  complaint  filed  in  this  court  shows  that 
the  case  of  Solomon  J.  Bear,  Receiver,  v.  Lawler  was 
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pendinsf  in  the  Jefferson  Circuit  Court  at  the  January 
term,  1918,  and  that  on  the  thirty-fifth  day  of  that  term 
the  case  came  on  for  hearing  before  defendant,  as  sole 
judge  of  that  court  on  issues  of  fact  formed  by  the  plead- 
ings, and  that  the  court,  after  hearing  and  considering 
the  eviSence,  on  the  following  day  entered  its  finding 
and  decree  in  favor  of  the  plaintiff  as  receiver.  The 
complaint  further  alleges  that,  within  thirty  dajrs  after 
such  decision,  relatrix  filed  her  motion  for  a  new  trial 
on  the  ground  that  said  decision  was  contrary  to  law 
and  that  it  was  not  sustained  by  the  evidence,  and  that 
this  motion  was  argued  orally,  and  the  consideration  of 
the  motion  was  taken  under  advisement  by  the  court, 
and  that  on  April  15, 1918,  said  motion  was  by  the  court 
overruled  and  an  exception  given. 

The  complaint  further  alleges  that:  "At  the  conclu- 
sion of  the  argument  for  a  new  trial  on  said  9th  day  of 
April,  1918,  and  at  the  time  said  Judge  announced  that 
he  would  take  said  motion  for  a  new  trial  under  advise- 
ment he  was  then  requested  by  one  of  the  attorneys 
for  the  said  Cora  Lawler  in  open  court  that  in  case 
the  said  motion  for  new  trial  should  be  overruled  that 
the  proper  exceptions  should  be  entered  to  such  ruling, 
and  that  time  be  given  to  file  a  bill  of  exceptions  and  to 
put  the  record  in  proper  shape  for  appeal  of  said  cause 
to  which  said  Judge  replied  that  he  would  not  close  the 
door  against  an  appeal ;  that  on  said  15th  day  of  April, 
1918,  the  said  Judge  proceeded  to  and  did  overrule  said 
motion  in  the  absence  of  the  attorneys  for  the  said  Cora 
Lawler  and  without  having  notified  them  or  either  of 
them  that  he  was  intending  to  make  such  ruling;  that 
said  Judge  at  the  time  of  making  said  ruling  failed  to 
enter  upon  the  court's  docket  any  entry  showing  that 
time  was  granted  said  Cora  Lawler  in  which  to  settle 
and  file  her  bill  of  exceptions,  which  fact  was  not  as- 
certained or  known  by  the  said  Cora  Lawler  or  any 
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of  her  attorneys  until  after  the  close  of  the  March  Term, 
1918,  of  said  court;  that  on  the  30th  day  of  April,  1918, 
the  attention  of  said  court  was  called  to  the  fact  that 
the  record  of  said  cause  failed  to  show  that  time  had 
been  granted  in  which  to  file  such  bill  of  exceptions  and 
said  court  thereupon  directed  the  clerk  of  said  court  to 
insert  in  the  record  of  said  cause  immediately  following 
the  entry  showing  the  overruling  of  said  motion  for  a 
new  trial  and  exceptions  thereto  a  statement  as  follows : 
"And  30  days'  time  is  given  to  the  defendant,  Cora  Law- 
ler  in  which  to  file  her  Bill  of  Exceptions ;'  that  the  said 
clerk  did  thereupon  write  said  statement  in  the  record 
of  said  cause." 

It  thus  appears  that  the  order-book  entry  as  made  at 
the  time  the  motion  for  a  new  trial  was  overruled  does 
not  show  that  time  beyond  the  term  was  granted  within 
which  to  file  a  bill  of  exceptions,  and  that  after  the  ex- 
piration of  the  term  the  clerk  on  direction  of  the  judge 
changed  the  entry  so  as  to  show  the  granting  of  such 
time.  When  the  motion  for  a  new  trial  was  overruled, 
the  case  was. finally  terminated  in  the  trial  court,  but 
the  court  retained  jurisdiction  of  the  case  and  parties 
during  the  term.  Until  the  close  of  the  term,  the  pro- 
ceedings were  in  fieri  and  the  court  had  power  to  make 
its  records  speak  the  truth.  Aftier  the  expiration  of  the 
term,  however,  the  proceedings  were  no  longer  in  fieri, 
and  the  court  had  power  to  change  its  record  only  upon 
evidence  in  support  of  a  motion  for  a  nunc  pro  tunc 
entry  and  after  notice  to  the  parties  to  be  affected. 
Schoonover  V.  Reed  (1879),  65  Ind.  313.  In  the  case 
cited  the  entry  showing  the  overruling  of  the  motion  for 
a  new  trial  did  not  show  that  time  beyond  the  term  was 
granted  in  which  to  file  a  bill  of  exceptions,  but  the  bill 
of  exceptions  filed  after  the  term  stated  that  such  time 
was  allowed  by  the  court  at  the  time  of  the  ruling  on 
the  motion  for  a  new  trial.    In  that  case  the  court  said : 
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"The  grant  of  leave  therefore,  to  file  the  bill,  should 
appear  upon  the  record  made  at  the  time  of  the  grant; 
and,  where  it  does  not  so  appear,  a  nunc  pro  tunc  entry 
of  such  grant  of  leave  can  only  be  made,  as  we  have  seen, 
upon  competent  evidence  that  it  was  given  in  term  by 
the  court,  and  omitted  to  be  entered  of  record.  But  if 
the  judge,  sixty  or  any  other  number  of  days  after  the 
expiration  of  the  term,  can  insert,  of  his  own  volition, 
a  binding  statement  that  such  leave  was  given,  then  he 
can,  in  effect,  supply  nunc  pro  tunc  entries  after  the 
proceedings  have  ceased  to  be  in  fieri,  without  proof  of 
any  kind,  which  we  have  seen  he  cannot  do/' 

Under  the  showing  made  by  the  complaint  the  judge 
properly  declined  to  sign  the  bill  of  exceptions  presented, 
and  he  cannot  be  compelled  by  mandate  to  do  so.  The 
demurrer  of  the  defendant  to  the  complaint  is  sustained. 

Note.— Reported  in  122  N.  E.  417. 


Solimeto  v.  State  of  Indiana. 

[No.  23,411.    Filed  March  25,  1919.] 

1.  Criminal  Law. — AppeaL— Briefs.— Sufficiency. — ^Where  a  de- 
fendant in  a  criminal  case  sets  out  in  his  brief  as  error  the  over- 
ruling of  motions  to  quash  the  affidavit,  to  continue  the  cause, 
and  for  new  trial,  but  sets  out  neither  a  copy  of  the  affidavit 
nor  copies  of  such  motions,  the  brief  is  insufficient  to  present 
error  under  the  fifth  clause  of  Rule  22  of  the  Supreme  Court, 
which  requires  a  concise  statement  of  so  much  of  the  record  as 
presents  every  error  relied  on.    p.  171. 

2.  Constitutional  Law. — Legislative  Power. — EncroachTnent  on 
Judiciary. — Rules  of  Court. — The  Supreme  Court  has  power  to 
make  its  own  rules  as  to  briefs  and  as  to  the  conduct  of  busi- 
ness before  the  court,  and  §3,  Acts  1917  p.  523',  in  so  far  as  it 
refers  to  rules  relative  to  the  sufficiency  of  briefs  and  the  point- 
ing out  of  defects  therein,  is  void.     p.  171. 

Prom  the  Monroe  Circuit  Court;  Robert  W.  Miers, 
Judge. 
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Prosecution  by  the  State  of  Indiana  against  Vito  Soli- 
meto. From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

T.  J.  Louden,  for  appellant. 

Ele  Stansbury,  Attorney-General,  Q.  Austin  East, 
Elmer  E.  Hastings,  and  Dale  F.  Stansbury,  for  the  state. 

TOWNSEND,  J. — ^Appellant  was  convicted  on  an  affi- 
davit filed  in  the  lower  court  for  a  violation  of  what  is 
conunonly  known  as  the  "Blind  Tiger"  Law.  Errors  set 
out  in  his  brief  are:  (1)  The  court  erred  in  overruling 
appellant's  motion  to  quash  the  affidavit.  (2)  The 
court  erred  in  overruling  appellant's  motion  for  a  con- 
tinuance. (3)  The  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

Appellant  does  not  set  out  in  his  brief  a  copy  of  the 

affidavit,  a  copy  of  his  motion  to  quash,  a  copy  of  his 

motion  for  a  continuance,  or  a  copy  of  his  motion 

1.  for  a  new  trial.  Section  5  of  Rule  22  requires  that 
the  briefs  shall  set  out  a  concise  statement  of  so 

much  of  the  record  as  presents  every  error  and  excep- 
tion relied  on.  This  rule  of  court  has  been  effective 
since  November  26,  1900,  and  it  has  been  held  in  in- 
numerable decisions  of  this  and  the  Appellate  Court 
that  briefs  must  be  so  prepared  that  each  member  of 
the  court  may  be  able  to  understand  the  questions  pre- 
sented without  referring  to  the  transcript. 

It  may  be  that  appellant  was  relying  upon  §3  of 

chapter  143,  Acts  1917  p.  523.     So  far  as  this  act 

refers  to  the  rules  of  this  court  and  what  shall 

2.  be  deemed  a  sufficient  brief,  and  when  defects 
in  such  brief  shall  be  pointed  out,  the  same  is 

void.  This  court  has  power  to  make  its  own  rules  as 
to  briefs,  and  as  to  the  conduct  of  business  before  the 
court.  It  is  not  a  legislative  function  to  make  rules  for 
the  court,  or  to  say  what  the  court  shall  consider  a  suf- 
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ficient  brief.  This  court  will  have  to  be  the  judge  of 
how  it  can  best  expedite  business,  and  how  questions 
can  best  be  presented  by  briefs  so  that  each  member  of 
the  court  may  have  an  opportunity,  if  necessary,  to  con- 
sider particularly  each  case.  So  far  as  briefing  is  con- 
cerned, it  will  be  well  for  litigants  to  proceed  as  they 
have  heretofore  under  the  rules  made  by  this  court. 

Appellant's  brief  herein-  presents  no  questions,  and 
the  judgment  of  the  trial  court  is  therefore  affirmed. 

Note.— Reported  in  122  N.  E.  578.  Rules  of  court:  construe^ 
tion  of,  41  Am.  St.  645;  validity  of  court  rule  in  contravention  of 
statute,  19  Ann.  Cas.  801.     See  under  (2)  12  C.  J.  827. 


Heier  v.  State  op  Indiana. 

[No.  23,438.    Filed  March  25,  1919.] 

Criminal  Law. — Sentence. — Place  of  Imprisonment. — Objection. 
— A  defendant,  convicted  of  violating  the  "Blind  Tiger"  Act, 
should  have  presented  the  alleged  error  that  he  was  sentenced 
to  the  county  jail  instead  of  the  penal  farm  by  a  motion  to 
modify  the  judgment  and  not  by  a  motion  for  new  trial. 

Prom  Marion  Criminal  Court  (48,042) ;  James  A. 
Collins,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Fred 
Heier.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

Roemler  &  Chamberlain,  for  appellant. 
Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings 
and  Dale  F.  Stansbury,  for  the  state. 

TOWNSEND,  J. — ^Appellant  was  convicted  of  a  viola- 
tion of  what  is  commonly  known  as  the  "Blind  Tiger" 
Law  and  sentenced  to  pay  a  fine  of  $100  and  imprisoned 
in  the  county  jail  for  thirty  days. 

It  is  his  contenticii  that  he  should  have  been  sentenced 
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to  the  penal  farm.  He  attempts  to  present  this  ques- 
tion by  a  motion  for  a  new  trial. 

An  objection  to  place  of  imprisonment  should  have 
been  presented  by  a  motion  to  modify  the  judgment. 
Hunt  V.  State  (1917),  186  Ind.  644,  117  N.  E.  856. 

Judgment  affirmed. 

NoTC.— Reported  in  122  N.  E.  578.  See  97  Am.  St.  371,  16 
C.  J.  1314. 


Sperry  and  Hutchinson  Company  v.  State  of 
Indiana. 

[No.  23,417.    Filed  March  25,  1919.] 

1.  CONSnTUnONAL  Law.  —  Police  Power.  —  Trading  Stamps.  — 
The  practice  of  furnishing,  using  and  redeeming  trading  stamps 
is  subject  to  regulation .  and  license  under  the  police  power  of 
a  state,    p.  177. 

2.  CONSTITUTIONAL  LAW.— Diw  Process. — Regulation  of  Trading 
Stamps. — Legislation  regulating,  and  requiring  a  license  for,  the 
handling  of  trading  stamps  is  not  such  an  interference  with 
the  rights  of  citizens  to  pursue  a  legitimate  business  or  a  law- 
ful calling  as  to  be  a  denial  of  due  process  of  law  within  the 
meaning  of  §1  of  the  fourteenth  amendment  to  the  federal 
Constitution,     p.  178. 

3.  Constitutional  Law. — Validity  of  Act. — Legislative  Power. 
— ^Where  doubt  exists  as  to  whether  a  business  is  subject  to 
regulation  under  the  police  power,  the  determination  of  the 
question  is  within  the  province  of  the  legislature;  and  the 
judgment  of  the  court  should  be  substituted  for  that  of  the 
legislature  only  where  the  legislation  is  purely  arbitrary  and 
without  reason,    p.  179. 

4.  Courts.  —  Construction  of  Federal  Constitution.  —  Supreme 
Court  Opinums. — The  construction  placed  upon  the  provisions 
of  the  federal  Constitution  by  the  Supreme  Court  of  the  United 
States  is  adopted  by  the  courts  of  the  several  states,    p.  179. 

5.  CouBTS.  —  Decisions.  —  Federal  Supreme  Court.  —  Effect  on 
State  Courts. — A  decision  of  the  federal  Supreme  Court  sus- 
taining the  validity  of  a  state  statute,  though  not  binding  on 
the  state  courts,  where  the  statute  is  attacked  as  being  in  con- 
flict with  a  similar  provision  in  a  state  constitution,  is  strongly 
persuasive  as  authority  and  is  generally  followed,    p.  179. 
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6.  Constitutional  Law.  —  CUi88ifioation.^Legi8lative  Porver. — 
The  legislature  has  power  to  make  a  reasonable  classification 
of  persons  for  purposes  of  legislation,  and  to  determine  in  the 
first  instance  what  classification  is  just  and  reasonable  in  view 
of  the  purposes  of  the  legislation;  and  the  classification  by  the 
legislature  will  be  sustained  by  the  court,  unless  it  is  so  mani- 
festly arbitrary  that  reasonable  minds  could  not  differ  on  the 
subject,    pp.  181, 182. 

7.  Constitutional  Law. — Legislative  Classification, — License. — 
Validity. — Trading  Stamps. — The  classification  in  chapter  184, 
Acts  1915  p.  674,  providing  for  the  licensing  of  only  such  cor- 
porations as  are  organized  for  the  purpose  of  redeeming  trad- 
ing stamps,  etc.,  in  cash  or  in  merchandise  not  the  product  of 
its  own  manufacture,  and  applying  in  like  manner  to  individ- 
uals so  engaged,  but  not  applying  to  other  corporations  or 
persons,  is  so  arbitrary  and  unreasonable  as  to  render  the  act 
void  under  the  fourteenth  amendment  to  the  federal  Constitu- 
tion and  under  Art.  1,  §23,  of  the  state  Constitution,  since  the 
public  morals  and  the  public  welfare,  in  the  interest  of  which 
such  a  classification  must  be  made,  would  be  no  more  injuri- 
ously affected  by  the  business  conducted  by  one  class  than  by 
that  of  the  other,    p.  181. 

Prom  Decatur  Circuit  Court;  John  W.  Donaker, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  the 
Sperry  and  Hutchinson  Company.  From  a  judgment 
of  conviction,  the  defendant  appeals.    Reversed. 

Pickens,  Cox  &  Conder,  Wickens,  Osbom  &  Hanv- 
ilton,  L.  C.  Cravens  and  Frank  T.  Alcott,  for  appellant. 

Ele  Stansbury,  Attorney-General,  Tremain  &  Turner, 
Charles  Wesley  Dunn,  Elmer  E.  Hastings,  and  Dale  F. 
Stansbury,  for  the  state. 

Lairy,  J. — ^Appellant  was  charged  and  convicted  of 
violating  the  provisions  of  an  act  of  the  general  assem- 
bly entitled  "An  Act  regulating  and  providing  a  license 
for  the  handling  of  trading  stamps,  coupons  and  other 
similar  devices."    Acts  1915  p.  674. 

Section  1  of  the  act  provides:  "That  every  person, 
firm  or  corporation,  who  shall  sell  or  furnish  for  use  in, 
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with  or  for  the  sale  of  any  goods,  wares  or  merchandise, 
any  trading  stamps,  coupons  or  other  similar  devices, 
which  are  given  free  with  the  purchase  of  any  goods  or 
exchanged  for  any  labels  or  trade  marks  of  manufac- 
tured goods  and  redeemed  for  money,  premiums,  or 
other  values  by  individuals  or  corporations  organized 
for  the  purpose  of  such  redemption  and  who  are  not 
manufacturers  of  products  for  which  they  are  given  or 
exchanged,  which  shall  entitle  the  purchaser  receiving 
the  same  with  such  sale  of  goods,  wares  or  merchandise 
to  procure  or  receive  from  any  person,  firm  or  corpora- 
tion any  money,  goods,  wares  or  merchandise  free  of 
charge  upon  the  surrender  of  any  number  of  said  trad- 
ing stamps,  coupons  or  other  similar  devices,  shall  be- 
fore so  furnishing,  or  selling  the  same,  obtain  a  separate 
license  from  the  treasurer  of  the  county  wherein  such 
furnishing  or  selling  shall  take  place,  for  each  and  every 
store  or  place  of  business  in  that  county  in  which  such 
trading  stamps,  coupons  or  other  similar  devices  are 
offered  to  the  consumer  or  dealer."  Section  2  of  the 
act  provides  for  the  issuing  of  licenses  and  for  a  license 
fee  of  $1,000  for  each  license  issued.  Section  4  pro- 
vides a  penalty  for  the  violation  of  any  of  the  provisions 
of  the  act. 

The  first  count  of  the  affidavit  charged  that  appel- 
lant, at  the  time  and  place  stated  therein,  did  unlawfully 
sell  to  Roy  C.  Kanouse  certain  trading  stamps,  at  a  price 
not  known  to  affiant,  to  be  given  free  with  goods  and 
merchandise  purchased  from  said  Roy  C.  Kanouse  and 
redeemable  for  premiums,  appellant  not  having  a  li- 
cense at  the  time  as  provided  by  the  act,  and  not  being 
the  manufacturer  of  the  products  for  which  such  trading 
stamps  are  given  or  exchanged.  The  second  count  dif- 
fers from  the  first  in  two  particulars.  It  does  not 
charge  that  appellant  sold  trading  stamps  to  Roy  C. 
Kanouse,  but  it  charges  that  appellant  did  furnish  such 
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trading:  stamps  to  him  for  use  in  the  sale  of  certain 
goods  and  merchandise  of  the  said  Roy  C.  Kanouse.     It 
does  not  charge  that  such  trading  stamps  were  to  be ' 
given  free  by  Kanouse  with  merchandise  sold. 

The  errors  assigned  are  that  the  trial  court  erred  in 
overruling  appellant's  motion  to  quash  the  affidavit  and 
in  overruling  its  motion  for  a  new  trial. 

The  motion  to  quash  the  affidavit  is  based  on  the 
ground  as  asserted  by  appellant  that  the  act  on  which  it 
is  based  is  void  for  the  reason  that  it  conflicts  with  the 
fourteenth  amendment  to  the  federal  Constitution  and 
also  violates  certain  provisions  of  the  Constitution  of 
this  state. 

The  first  attack  made  on  the  validity  of  the  act  is 
based  on  the  general  proposition  advanced  by  appellant 
that  the  furnishing  of  trading  stamps  to  merchants 
which  are  to  be  given  free  to  the  purchaser  with  mer- 
chandise sold,  and  which  are  to  be  redeemed  by  any  in- 
dividual or  any  corporation  organized  for  the  purpose 
of  such  redemption,  and  which  entitle  the  purchaser 
receiving  the  same  to  procure  money,  goods  or  mer- 
chandise free  of  charge  by  surrendering  a  certain  num- 
ber of  such  trading  stamps,  is  a  proper  and  honest  busi- 
ness enterprise  in  which  any  person  or  corporation  has 
a  natural  right  to  engage  within  the  meaning  of  §1, 
Art.  1,  of  our  state  Constitution.  It  is  also  asserted 
that  the  act  violates  §1  of  the  fourteenth  amendment 
of  the  federal  Constitution,  for  the  reason  that  the  right 
of  a  citizen  to  engage  in  a  proper  and  legitimate  busi- 
ness is  a  privilege  or  an  immunity  of  citizenship  which 
cannot  be  denied  or  abridged  by  a  state  law. 

In  support  of  the  proposition  that  the  transactions  at 
which  the  statute  is  aimed  are  of  such  a  nature  that 
they  are  not  subject  to  be  regulated,  controlled  or  for- 
bidden by  legislation  enacted  in  the  exercise  of  the  police 
power,  appellant  contends  that  the  business  has  no  tend- 
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ency  to  affect  the  public  health,  the  public  safety  or  the 
public  morals,  comfort  or  welfare.  It  is  contended  that 
the  business  which  the  act  seeks  to  regulate  has  no  tend- 
ency to  deceive  or  defraud  any  one,  and  that  it  does  not 
appeal  to  the  gambling  instinct  by  offering  prizes  to  be 
disposed  of  by  chance  or  by  a  lottery  scheme  or  gift 
enterprise.  On  the  other  hand,  it  is  asserted  that  the 
merchandise  or  cash,  received  in  exchange  for  trading 
stamps  given  with  the  sale  of  goods,  represents  a  dis- 
count allowed  to  the  purchaser  as  a  cash  customer,  and 
that  it  is  beneficial  both  to  the  merchant  and  to  his 
customer,  in  that  it  increases  the  cash  sales  of  the  mer- 
chant, thus  assisting  him  in  taking  advantage  of  trade 
discounts,  and,  at  the  same  time,  it  enables  the  customer 
to  acquire  trading  stamps,  which  represent  his  discount 
for  cash  on  small  purchases  as  well  as  upon  those  for 
larger  amounts. 

Prior  to  the  decision  by  the  Supreme  Court  of  the 

United  States  in  the  case  of  Rast  V.  Van  Deman,  etc.,  Co. 

(1915),  240  U.  S.  342,  36  Sup.  Ct.  370,  60  L. 

1.  Ed.  679,  L.  R.  A.  1917A  421,  Ann.  Gas.  1917B 
455,  most  of  the  decisions  on  the  subject  by  the 
state  and  federal  courts  sustained  the  position  of  appel- 
lant by  holding  that  the  practice  of  furnishing,  using 
and  redeeming  trading  stamps  in  the  manner  described 
was  a  legitimate  business  not  intrinsically  so  inimical 
to  good  morals  and  public  welfare  as  to  subject  it  to 
regulation  or  suppression  under  the  police  power  of  the 
state.  Humes  v.  City  of  Little  Rock  (1898),  (C.  C.) 
138  Fed.  929;  State,  ex  rel.  v.  Sperry,  etc.,  Co.  (1910), 
110  Minn.  378, 126  N.  W.  120,  30  L.  R.  A.  (N.  S.)  966; 
People  v.  Gill8(m  (1888),  109  N.  Y.  389,  17  N.  E.  343, 
4  Am.  St.  465;  Ex  Parte  McKenna  (1899),  126  Cal. 
429,.  58  Pac.  916.  Other  authorities  less  numerous  are 
found  to  the  contrary.    To  this  class  belong  the  cases 

VoT.  18R— 12 
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of  Rdst  V.  Van  Deman,  etc.,  Co.,  supra;  Tanner  V.  LitUe 
(1915),  240  U.  S.  369,  36  Sup.  Ct.  379,  60  L.  Ed.  691, 
and  Pitney  v.  Washington  (1915) ,  240  U.  S.  387,  36  Sup. 
Ct.  385,  60  L.  Ed.  703. 

The  federal  Constitution  provides  that  no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  inununities  of  citizens  of  the  United 
2.  States,  nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of 
law ;  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law.  §1,  14th  amendment  to 
federal  Constitution.  In  the  cases  last  cited  the  Su- 
preme Court  of  the  United  States  considered  the  effect 
of  these  provisions  of  the  federal  Constitution  and  their 
application  to  laws  of  states  by  which  the  use,  distribu- 
tion and  redemption  of  trading  stamps  or  similar  de- 
vices in  the  sale  of  merchandise  were  regulated  or  in 
effect  forbidden  by  the  exaction  of  a  prohibitory  license. 
In  the  first  one  of  these  cases,  the  court  refers  to  the 
fact  that  statutes  of  the  character  under  consideration 
had  been  passed  in  a  great  number  of  the  states  of  the 
union,  and  that,  in  view  of  the  decisions  of  courts  which 
had  passed  on  the  question,  the  weight  of  authority  was 
in  favor  of  the  proposition  that  such  legislation  consti- 
tutes an  unwarranted  interference  with  a  lawful  calling, 
and  deprives  citizens  of  the  United  States  of  their  right 
to  pursue  a  legitimate  business  of  their  own  selection, 
thus  depriving  them  of  their  liberty  without  due  pro- 
cess of  law  within  the  meaning  of  the  fourteenth  amend- 
ment to  the  Constitution.  The  court  says:  '^We  ap- 
preciate the  seriousness  of  the  situation.  Regarding 
the  number  of  cases  only,  they  constitute  a  body  of 
authority  from  which  there  might  well  be  hesitation  to 
dissent  except  upon  clear  compulsion." 

The  court  then  proceeds  to  hold  that  the  business 
which  the  statute  under  consideration  is  intended  to 
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regulate  is  one  which  may  be  regarded  as  inim- 
8.    ical  to  good  morals  and  public  welfare ;  and  that, 

in  doubtful  cases,  it  is  the  province  of  the  legis^ 
lature  to  decide  whether  it  is  so  or  not.  The  court  says : 
"Certainly  in  the  first  instance,  and,  as  we  have  seen, 
its  judgment  is  not  impeached  by  urging  against  it  a 
difference  of  opinion.  Chic.  Burl.  &  Quincy  R.  R.  Co. 
V.  McGvire  (219  U.  S.  549)  and  German  Alliance  Ins. 
Co.  V.  Karusas  (233  U.  S.  389),  supra.  And  it  is  not 
required  that  we  should  be  sure  as  to  the  precise  reasons 
for  such  judgment  or  that  we  should  certainly  know 
them  or  be  convinced  of  the  wisdom  of  the  legislation." 
It  is  conceded  by  the  court  in  tKe  decision  under  con- 
sideration that  judicial  opinion  cannot  be  controlled  by 
legislative  opinion  of  what  are  fundamental  rights.  It 
is  said:  'This  is  freely  conceded;  it  is  the  very  es- 
sence of  constitutional  law,  but  its  recognition  does  not 
determine  supremacy  in  any  given  instance."  The  opin- 
ion seems  to  rest  on  the  proposition  that  th«  judgment 
of  the  court  in  such  cases  is  supreme  and  should  be  sub- 
stituted for  that  of  the  legislature  only  when  the  action 
of  the  legislature  is  clearly  supported  by  no  reason  and 
is  purely  arbitrary ;  in  other  words,  where  the  question 
is  so  free  from  doubt  that  no  sound  reason  can  be  found 
to  support  an  opposite  conclusion.  The  court  says: 
"It  makes  no  difference  that  the  facts  may  be  disputed 
or  their  effect  opposed  by  argument  and  opinion  of  seri- 
ous strength.  It  is  not  within  the  competency  of  courts 
to  arbitrate  in  such  contrariety." 

In  construing  and  applying  the  provisions  of  the  fed- 
eral Constitution,  the  courts  of  the  several  states  adopt 

the  construction  placed  on  such  provisions  by  the 

4.  Supreme  Court  of  the  United  States.  Rothschild 
&  Co.  v.  Steger  Piano  Co.  (1912) ,  256  111.  196,  99 
N.  E.  920,  42  L.  R.  A.  (N.  S.)  793,  Ann.  Cas. 

5.  1913E  276 ;  People,  ex  rel.  V.  Wemple  (1893) ,  138 
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N.  Y.  1,  33  N.  E.  720,  19  L.  R.  A.  649.  It  is  the 
province  of  the  state  courts  to  interpret  and  apply  the 
provisions  of  their  state  constitutions,  but  where  a 
provision  of  a  state  constitution  is  similar  in  meaning 
and  application  to  a  provision  of  the  federal  Constitu- 
tion, it  is  desirable  that  there  should  be  no  conflict  be- 
tween the  decisions  of  the  state  courts  and  the  federal 
courts  on  the  subject  involved.  While  a  decision  of  the 
Supreme  Court  sustaining  the  validity  of  a  state  statute 
as  not  violative  of  any  provision  of  the  fourteenth 
amendment  is  not  absolutely  binding  on  the  courts  of 
the  state  when  the  statute  is  attacked  as  being  in  con- 
flict with  a  provision  of  the  state  constitution  having 
the  same  effect,  still,  the  federal  decision  in  such  cases 
is  strongly  persuasive  as  authority,  and  is  generally 
acquiesced  in  by  the  state  courts.  6  R.  C.  L.  p.  84,  §83 ; 
Hammond  Packing  Co.  V.  State  (1907),  81  Ark.  519, 
100  S.  W.  407,  1199,  126  Am.  St.  1047 ;  State  V.  Ardoin 
(1899),  5i  La.  Ann.  169,  24  South.  802,  72  Am.  St.  454. 
Regardless,  however,  of  any  of  the  considerations  just 
mentioned,  the  court  in  this  case  is  impelled  to  follow 
the  federal  decisions  cited  as  a  matter  of  principle.  It 
is  in  full  accord  with  the  propositions  announced  therein 
and  with  the  conclusions  reached. 

Having  disposed  of  the  first  question  adversely  to 
appellant,  the  court  is  confronted  by  another  objection 
which  assails  the  validity  of  the  act  in  question  at  a 
point  more  vulnerable.  Even  though  it  be  conceded  or 
decided  that  the  business  against  which  the  act  under 
consideration  is  directed  is  of  such  a  nature  as  to  sub- 
ject it  to  regulation  under  the  police  power,  still  that 
power  must  be  exercised  in  a  valid  manner,  and  the 
act  by  which  such  regulations  are  imposed  must  be  so 
framed  as  not  to  violate  any  restrictions  imposed  by  the 
state  or  federal  Constitutions.  It  is  asserted  by  appel- 
lant that  the  act  as  framed  denies  to  it  the  equal  protec- 
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tion  of  the  law  in  violation  of  the  fourteenth  amendment, 
and  that  it  violates  §23  of  the  Bill  of  Rights  of  the 
state  Constitution,  which  provides  that  the  general  as- 
sembly shall  not  grant  to  any  citizen  or  class  of  citizens 
privileges  and  immunities  which  upon  the  same  terms 
shall  not  equally  belong  to  all  citizens. 

It  is  well  settled  that  the  legislature  has  power  to 

make  a  reasonable  and  proper  classification  of  persons 

for  purposes  of  legislation,  but  that  such  classi- 

6.  fication  must  not  be  capricious  or  arbitrary.    To 
be  valid,  such  a  classification  must  be  based  on 

some  justifiable  distinction  when  considered  in  the  light 
of  the  purposes  and  objects  of  the  act  involved.  Bed- 
ford Qtvarries  Co.  V.  Bough  (1907),  168  Ind.  671,  674, 
80  N.  E.  529,  14  L.  R.  A.  (N.  S.)  418;  Dix(m  V.  Poe 
(1902),  159  Ind.  492,  65  N.  E.  518,  60  L.  R.  A.  308,  95 
Am.  St.  309. 

The  act  under  consideration  makes  it  unlawful  for 
the  persons  and  corporations  to  which  it  applies  to  en- 
gage in  the  distribution  and  redemption  of  trad- 

7.  ing  stamps,  coupons  or  other  like  tokens,  sjnmbols 
or  devices,  without  first  procuring  a  license  at 

a  cost  which  is  admitted  to  be  prohibitory,  and  provides 
that  any  person  or  corporation  violating  the  act  shall 
be  punished  by  a  heavy  fine.  As  the  court  understands 
the  act,  it  applies  only  to  corporations  which  are  organ- 
ized for  the  purpose  of  redeeming  trading  stamps  or 
other  like  sjonbols,  either  in  cash  or  with  articles  of 
merchandise  not  the  product  of  its  own  manufacture, 
and  to  individuals  so  engaged  where  the  trading  stamps 
or  other  sjnnbols  used  are  redeemed  in  like  manner, 
while  all  other  persons  or  corporations  may  engage  in 
such  business  without  let  or  hindrance. 

In  making  a  classification  for  legislative  purposes  it 
is  the  province  of  the  legislature  in  the  first  instance 
to  determine  what  classification  is  just  and  reason- 
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6.  able  in  view  of  the  purpose  to  be  accomplished; 
and  the  court  will  not  lightly  substitute  its  judg- 
ment on  such  question  for  that  of  the  legislature.  A 
classification  made  by  the  legislature  will  be  sustained 
by  the  courts,  unless  it  is  so  manifestly  and  unmistakably 
arbitrary  as  to  leave  no  room  for  reasonable  minds  to 
differ  on  the  subject.  It  is  not  enough  that  differences 
of  opinion  may  exist,  and  that  cogent  reasons  may  be 
urged  against  the  classification  adopted.  Every  pre- 
sumption is  in  favor  of  the  validity  of  the  act.  If  any 
state  of  facts  within  the  fair  range  of  probability  can  be 
reasonably  supposed,  which  would  supply  an  adequate 
reason  on  which  to  base  the  classification  made,  such 
state  of  facts  will  be  assumed  to  have  existed  when  the 
law  was  enacted.  Ldndsley  v.  Natural  Carbonic  Gas  Co. 
(1910),  220  U.  S.  61,  78,  31  Sup.  Ct.  337,  55  L.  Ed.  369, 
Ann.  Gas.  1912C  160;  East  V.  Van  Deman,  etc.,  Co., 
supra. 

An  act  of  the  kind  under  consideration  can  be  justified 

only  on  tiie  theory  that  the  business  against  which  it 

is  directed  was  of  such  a  nature  as  to  affect  and 

7.  to  influence  injuriously  the  public  morals  and  the 
general  welfare  of  society,  and  that  the  purpose 

of  passing  the  act  was  to  shield  the  public  from  the  evil 
potentialities  of  the  business.  Considering  the  classifi- 
cation made  in  the  light  of  the  avowed  purpose  and  ob- 
ject of  the  act,  it  is  difficult  to  assume  a  state  of  facts 
which  would  afford  a  reasonable  ground  upon  which  to 
base  a  distinction  between  the  classes  formed  by  the  act. 
Let  us  suppose  that  two  corporations  are  engaged  in  the 
business  under  discussion,  one  of  which  is  organized  for 
the  purpose  of  conducting  such  business  and  of  making 
the  redemption  contemplated  with  money  or  with  arti- 
cles of  merchandise  acquired  by  purchase,  while  the 
other  corporation  is  organized  for  the  purpose  of  manu- 
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f  acturing,  and  it  makes  the  redemption  in  articles  which* 
are  the  product  of  its  own  manufacture.  If  the  sup- 
posed business  of  each  be  considered  from  the  stand- 
point of  the  effect  on  the  pubUc  morals  and  the  g^eneral 
welfare  of  society,  can  it  be  said  for  any  conceivable 
reason  or  under  any  supposable  state  of  facts  that  the 
business  conducted  by  the  former  is  more  deleterious 
in  its  effects  on  society  than  that  conducted  by  the 
latter?  The  classification  adopted  must  rest  on  some 
reason  which  inheres  in  the  subject-matter  with  which 
the  legislation  deals.  The  reason  must  be  substantial 
and  not  merely  artificial.  Bedford  Quarries  Co.  V. 
Bough,  supra.  The  court  can  conceive  of  no  reason 
upon  which  the  classification  adopted  in  the  act  can  be 
sustained.  Certainly  no  reason  can  be  suggested  rest- 
ing on  any  consideration  of  public  morals  or  general 
public  welfare,  and  reasons  based  on  any  other  consid- 
erations would  be  without  force. 

For  fhe  reasons  stated,  the  statute  on  which  the  affi- 
davit was  based  is  void.  The  judgment  is  reversed,  and 
the  trial  court  is  instructed  to  sustain  appellant's  mo- 
tion to  quash  the  affidavit. 

Harvey,  C.  J.,  not  participating  in  consideration  or 
decision. 

Note. — Reported  in  122  N.  E.  584.  Regulations  as  to  trading 
stamps,  prizes  and  gifts,  78  Am.  St  267,  12  C.  J.  921,  1280,  38 
Cyc  927.  When  a  decision  of  the  United  States  Supreme  Court 
ir.  not  binding  on  state  courts,  Ann.  Cas.  1913E  281.  See  under 
(3)  12  C.  J.  794;  (4)  15  C.  J.  931;  (5)  15  C.  J.  929;  (7)  12 
C.  J.  1155. 
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BiiErwEiss  V.  State  of  Indiana. 

[No.  23,386.     Filed  April  25,  1918.     Rehearing  denied 
March  27,  1919.] 

1.  Criminal  Law. — Appeal.  —  Briefs.  —  Sufflcieney. — ^Where  an 
appellant  in  a  criminal  case  fails  to  group  his  points  and 
authorities  under  proper  headings,  or  to  apply  his  propositions 
to  the  particular  circumstances  in  issue,  the  Supreme  Court, 
under  the  rules  of  briefing,  would  be  justified  in  afiirming  a 
judgment  of  conviction,    p.  185. 

2.  Assault  and  BATTEBY.—Strikinff  with  Automobile.— Intents — 
An  assault  and  battery  may  be  committed  by  striking  another 
with  an  automobile,  where  there  is  a  criminal  intent,    p.  185. 

3.  Assault  and  BATrESBY.—Strikinff  with  Automobile.— Intent. — 
In  a  prosecution  of  a  defendant  for  assault  and  battery  for 
striking  another  with  an  automobile,  the  element  of  intent  may 
not  be  implied  from  the  lack  of  ordinary  care,  but  it  may  be 
implied  from  intentional  acts,  where  the  injury  was  the  direct 
result  of  them,  done  under  circumstances  showing  a  reckless 
disregard  for  the  safety  of  others  and  a  willingness  to  inflict 
the  injury,  or  from  the  commission  of  an  unlawful  act  that 
leads  directly  to  the  injury,    pp.  185, 187. 

4.  Criminal  Law. — Appeal.  —  Review. — Intent. — Proof. — ^Where 
there  is  evidence  in  the  record  tending  to  show  that  the  de- 
fendant, while  operating  an  automobile  in  violation  of  §10476c 
Bums  1914,  Acts  1913  p.  779,  §14,  and,  with  a  reckless  dis- 
regard for  the  safety  of  others,  struck  the  defendant,  who  was 
on  a  motorcycle,  there  was  sufficient  showing  to  present  an 
issue  of  fact  as  to  the  element  of  intent,  and  in  such  case  the 
Supreme  Court  will  not  disturb  the  judgment,    pp.  186, 188. 

5.  Criminal  Law. — AppeaL  —  Review.  —  Evidence. — Weight. — 
The  Supreme  Court  will  not  disturb  a  judgment  of  conviction 
in  a  criminal  case  for  insufficiency  of  evidence  unless  there  is 
an  entire  failure  of  proof  upon  an  essential  element  of  the 
offense,     p.  187. 

From  the  Marion  Criminal  Court  (46,375) ;  James  A. 
Collins,  Judge. 

"Prosecution  by  the  State  of  Indiana  against  Maurice 
Bleiweiss.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Affirmed. 

Quincy  A.  Myers,  Edward  E.  Gates  and  Samuel  M. 
Ralston,  for  appellant 
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Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings, 
and  Dale  F.  Stansbury,  for  the  state. 

Spencer,  C.  J. — ^Appeal  from  a  judgment  of  convic- 
tion based  on  an  indictment  which  charges  appellant 
with  the  offense  of  assault  and  battery.  The  assign- 
ment of  errors  contains  two  specifications,  one  of  which 
is  directed  against  the  sufficiency  of  the  indictment  and 
the  other  challenges  the  action  of  the  lower  court  in 
overruling  appellant's  motion  for  a  new  trial. 

That  motion  contains  four  grounds  but,  in  the  prepa- 
ration of  his  brief,  appellant  has  failed  to  group  his 
points  and  authorities  under  proper  headings  as 

1.  required  by  Rule  22  and  his  several  propositions 
of  law,  which  are  ten  in  number,  are  stated  in  ab- 
stract form  and  practically  without  reference  to  the 
particular  circumstances  in  issue.  Under  the  rules  gov- 
erning the  preparation  of  briefs,  we  would  be  justified 
in  affirming  the  judgment  of  the  trial  court  without  fur- 
ther comment,  but  we  have  taken  occasion  to  examine 
the  principal  questions  discussed  by  counsel  in  argu- 
ment and  find  that  their  solution  requires  a  considera- 
tion of  the  evidence  introduced  at  the  trial. 

From  that  evidence  it  appears  that  appellant,  while 

driving  an  automobile  over  one  of  the  principal  streets 

in  a  residence  section  of  the  city  of  Indianapolis, 

2.  struck,  a  motorcycle  on  which  the  prosecuting 
witness  was  riding  and  caused  him  severe  in- 
juries.    The  testimony  on  some  of  the  material 

3.  issues  is  in  conflict,  but  there  is  evidence  from 
which  the  trial  court  may  have  concluded  that 

appellant's  machine  was  moving  at  a  speed  of  about 
thirty-five  miles  an  hour  and  that  he  was  not  exercising 
proper  care  for  the  safety  of  other  persons  who  might 
be  using  the  street.  There  can  be  no  doubt  that  an  as- 
sault and  battery  may  be  committed  by  striking  another 
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with  an  automobile  (Luther  v.  State  [1912],  177  Ind. 
619,  624)  although,  of  course,  there  must  be  some  evi- 
dence of  a  criminal  intent.  "But  the  intent  may  be  in- 
ferred from  circumstances  which  legitimately  permit  it. 
Intent  to  injure  may  not  be  implied  from  a  lack  of  ordi- 
nary care.  It  may  be  from  intentional  acts,  where  the 
injury  was  the  direct  result  of  them,  done  under  cir- 
cumstances showing  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  injury,  or  the 
commission  of  an  unlawful  act  which  leads  directly  and 
naturally  to  the  injury."    Luther  V.  State,  supra,  625. 

The  issue  of  intent  is  a  question  of  fact  to  be  determined 
by  the  court  or  jury  trying  the  case  from  all  the  evi- 
dence given  at  the  trial,  and  where  there  is  sufficient 
evidence  to  present  an  issue  of  fact  on  that  question,  the 
finding  of  the  court  or  jury  thereon  will  not  be  dis- 
turbed on  appeal.  Schneider  v.  State  (1914),  181  Ind. 
218.  There  is  evidence  in  this  case  which  tends  to 
show  that  appellant  was  operating  his  machine  in  viola- 
tion of  §10476c  Bums  1914,  Acts  1913  p.  779, 

4.  §14,  and  with  a  reckless  disregard  for  the  safety 
of  others.  Under  such  circumstances  the  find- 
ing of  the  trial  court  must  be  sustained. 

Judgment  affirmed. 

Lairy  and  Myers,  J  J.,  concur  in  conclusion. 

On  Petition  for  Rehearing. 
WiLLOUGHBY,  J. — In  this  case  the  appellant  has  filed 
a  petition  for  rehearing,  and  claims  that  the  evidence 
does  not  sustain  the  judgment.  In  the  original  opinion 
the  court  waived  the  infirmities  in  appellant's  brief,  and 
considered  the  questions  discussed,  one  of  which  was 
the  sufficiency  of  the  evidence  to  sustain  the  judgment. 
The  appellant  claims  that  under  the  evidence  the  court 
was  not  warranted  in  finding  any  criminal  intent  on  the 
part  of  this  defendant. 
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This  court  will  not  disturb  a  verdict  in  a  criminal  case 
on  the  weight  of  the  evidence.     It  is  only  where  there  is 

an  entire  failure  of  the  evidence  to  sustain  the 
5.    finding  or  the  verdict  on  some  material  point 

that  the  Supreme  Court  will  reverse  the  judg- 
ment on  account  of  insufficient  evidence.  Lee  v.  State 
(1900),  156  Ind.  541,  60  N.  E.  299;  ShuUir  V.  State 
(1902),  160  Ind.  300,  66  N.  E.  746;  Keith  V.  State 
(1901),  157  Ind.  376,  61  N.  E.  716. 

In  Luther  V.  State  (1912),  177  Ind.  619,  625,  98  N. 
E.  640,  642,  the  court  said:     "Intent  on  the  part  of 

the  person  charged,  to  apply  the  force  constitut- 
3.    ing  the  battery,  is,  however,  an  essential  element 

of  the  offense  (of  assault  and  battery)  *  *  *. 
But  the  intent  may  be  inferred  from  circumstances 
which  legitimately  permit  it.  *'  *  *  It  may  be  from 
intentional  acts,  where  the  injury  was  the  direct  result 
of  them,  done  under  circumstances  showing  a  reckless 
disregard  for  the  safety  of  others,  and  a  willingness  to 
inflict  the  injury,  or  the  commission  of  an  unlawful  act 
which  leads  directly  and  naturally  to  the  injury."  In 
that  case  the  court  in  discussing  this  principle  said: 
"The  law  is  regardful  of  human  life  and  personal 
safety,  and  if  one  is  grossly  and  wantonly  reckless  in 
exposing  others  to  danger,  it  holds  him  to  have  intended 
the  natural  consequences  of  his  act,  and  treats  him  as 
guilty  of  a  wilful  and  intentional  wrong."  In  Schneider 
V.  State  (1918),  181  Ind.  218,  104  N.  E.  69,  the  court 
said:  "Intent  in  a  criminal  case  is  a  question  of  fact 
to  be  determined  by  the  court  or  jury  trying  the  case, 
from  all  the  evidence  introduced  on  the  trial,  and  where 
there  is  some  evidence  sufficient  to  present  an  issue  of 
fact,  and  that  issue  having  been  decided  by  the  court  or 
jury  to  which  it  was  submitted,  this  court  has  no  power 
to  question  that  finding."  In  this  case  the  appellant 
testified:    "I  quite  frequently  pass  by  Sixteenth  and 
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Central.  I  certainly  know  it  is  a  very  dangerous 
comer.  I  Relieve  that  is  a  closely  built  up  portion  of 
the  city.  I  was  not  familiar  with  the  exact  figures  of 
the  speed  law,  but  I  have  been  told  it  was  fifteen  miles 
an  hour.''  A  policeman,  who  was  stationed  at  that 
place,  and  who  witnessed  the  collision,  testified:  "I 
noticed  an  automobile  coming  north  on  Central  avenue. 
The  defendant  was  driving  it.  When  I  first  saw  the 
automobile  it  was  about  two  squares  south  of  place  of 
collision,  at  Fourteenth  street.  I  noticed  it  was  coming 
at  pretty  high  speed  and  at  Sixteenth  street  it  was  going 
at  thirty-five  miles  an  hour.  As  automobile  neared 
Sixteenth  street  there  was  no  signal  at  all."  Another 
witness  testified  that  the  automobile  struck  the  motor- 
cycle, and  dragged  the  fellow  under  the  machine,  and 
also  the  motorcycle.  The  brake  was  thrown  on  the 
automobile  right  at  south  side  of  Sixteenth  street  on 
Central  avenue,  and  the  machine  ran  eighty-seven  feet 
before  it  stopped.  Another  witness  testified:  "Com- 
paratively speaking,  I  would  say  the  automobile  was 
going  about  as  fast  as  the  fire  department  runs.  I 
would  not  try  to  put  it  in  miles.  I  was  coming  up  Six- 
teenth street  and  I  looked  and  saw  the  automobile  dash 
out  and  crash  into  it.  I  saw  the  collision.  I  saw  the 
automobile  dash  into  something,  and  then  something 
fly  up  in  the  air."  Another  witness  testified:  "I  saw 
the  collision.  I  first  saw  the  automobile  between  Fif- 
teenth and  Sixteenth  streets,  and  saw  it  up  to  the  time 
of  collision.  My  opinion  is  it  was  going  about  thirty- 
five  miles  per  hour." 

From  the  evidence  it  is  clear  that  the  defendant  knew 
that  the  place  was  a  dangerous  place;  that  it  was  a 
closely  built  up  portion  of  the  city.     Notwith- 
4.    standing  that,  he  was  running  his  car  at  a  reck- 
less and  dangerous  rate  of  speed.    He  was  run- 
ning with  a  reckless  disregard  for  the  safety  of  others. 
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The  law  holds  him  to  have  intended  the  natural  and 
probable  consequences  of  his  unlawful  and  reckless  acts. 
The  evidence  is  sufficient. 

Petition  for  rehearing  is  overruled. 

Note.— Reported  in  122  N.  E.  577.  Criminal  law:  liability  of 
owner  or  driver  for  injuries  inflicted  by  automobile,  18  Ann.  Cas. 
239,  Ann.  Cas.  1914A  684. 


Mishler  v.  Chicago,  South  Bend  and  Northern 
Indiana  Railroad  Company. 

[No.  23,561.    Filed  April  3,  1919.] 

1.  Appeal. — Review. — Preservation  of  Grounds, — ^Where  appel- 
lant failed  to  present  objections  to  an  instruction  in  his  motion 
for  new  trial,  the  instruction  will  not  be  reviewed  on  appeal, 
p.  191. 

2.  Appeal. — Review. — Motion  for  New  Trial — Grounds  of  Re- 
view.— Where  no  question  was  presented  by  the  appellant's 
motion  for  new  trial,  alleged  error  'Mn  permitting  a  witness  to 
testify  as  an  expert"  presents  no  question  for  review,    p.  191. 

3.  Appeal. — Review. — Erroneous  Instructions.  —  Reversible  Er- 
.ror. — ^Where  an  examination  of  the  evidence  and  interrogatories 

set  out  in  a  brief  makes  it  clear  that  the  verdict  is  right,  in- 
structions would  have  to  be  very  erroneous  to  present  reversible 
error,    p.  191. 

4.  Cabriers. — Existence  of  Relation  of  Passenger. — Instruction. 
— ^In  an  action  for  injuries,  wherfe  the  complaint  alleged  that 
the  plaintiff  boarded  the  defendant's  car  at  a  regular  stopping 
place,  that  the  car  was  so  crowded  that  he  could  not  obtain  a 
seat,  and  that  the  jolting  and  swaying  of  the  car,  due  to  rough 
and  uneven  tracks,  threw  him  from  the  platform,  an  instruc- 
tion as  to  whether  the  plaintiff  could  become  a  passenger  if  he 
boarded  the  car,  or  attempted  to  do  so,  while  it  was  in  motion 
and  without  the  knowledge  or  consent  of  the  defendant  or  its 
agents,  was  proper,  in  view  of  the  jury's  special  verdict  show- 
ing that  only  six  persons  were  on  the  car,  none  of  whom  was 
on  the  platforms  or  in  the  aisles,  and  the  plaintiff  attempted 
to  board  the  car  at  a  place  that  was  not  a  regular  stopping 
place,  and  while  it  was  in  motion,  and  that  he  missed  his  foot- 
ing and  fell  to  his  injury,    p.  193.  « 

6-  Carriers. — Duty  to  Prospective  Passenger, — Boarding  Mov- 
ing Car. — The  defendant  street  car  company  owed  the  plaintiff 
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no  duty  as  to  the  smoothness  of  its  tracks  over  a  railroad  cross- 
ing while  he  was  attempting  to  board  a  moving  car,  the  cross- 
ing being  a  point  where  ordinary  prudence  would  dictate  that 
the  car  should  be  kept  moving,    pp.  194, 197. 

6.  Trial. — Inatructums, — Construction  as  a  Wholes — Degree  of 
Care. — ^Where,  in  a  personal  injury  case,  the  instructions  as  a 
whole  deiine  the  care  that  both  the  plaintiff  and  the  defendant 
were  required  to  exercise  as  that  which  an  ordinarily  prudent 
person  would  exercise  under  like  circumstances,  the  giving  of 
an  instruction  containing  the  expressions  ^'ordinary  prudence'' 
and  'Hhe  care  which  a  'prudent  person'  would  exercise  under 
like  circumstances"  was  not  reversible  error,    p.  195. 

7.  Appeal.  —  Harmless  Error.  —  Instructions. — Langu/ige^ — ^The 
verbal  niceties  and  fine  distinctions  which  analytical  minds  are 
able  to  make  in  the  use  of  words  are  not  to  be  invoked  to 
hamper  trial  courts  and  to  work  reversals,  when  it  is  plain 
that  a  man  of  ordinary  understanding  would  not  be  misled* 
p.  195. 

8.  Appeal^ — Erroneous  Instructions. — Harmless  Error. — ^An  in- 
struction, in  a  personal  injury  case,  which  told  the  jury  that, 
though  intoxication  of  the  plaintiff  would  not  of  itself  prevent 
a  recovery,  but  that  evidence  of  intoxication  has  a  bearing  on 
the  question  whether  he  exercised  the  care  and  caution  required 
of  him  as  a  "sober  man,"  was  not  prejudicial,  where  the  jury 
was  asked  whether  the  plaintiff  was  intoxicated  and  answered, 
"Not  sure."    p.  195. 

From  Kosciusko  Circuit  Court;  Francis  E.  Bowser, 

Judge. 

Action  by  John  Mishler  against  the  Chicago,  South 
Bend  and  Northern  Indiana  Railroad  Company.  From 
a  judgment  for  the  defendant,  the  plaintiff  appeals. 
(Transferred  from  the  Appellate  Court  under  §1394 
Bums  1914,  Acts  1901  p.  565.)     Affirmed. 

Rose  &  Symmes,  for  appellant. 

Harry  R.  Wair,  Perry  L.  Turner,  Deahl  &  DeaJU  and 
W.  D.  Frazer,  for  appellee. 

TOWNSEND,  J. — This  was  an  action  by  appellant 
against  appellee  for  personal  injuries.  A  jury  found 
for  the  appellee  and  with  the  general  verdict  returned 
answers  to  interrogatories.  The  questions  presented 
arise  on  a  motion  for  a  new  trial. 
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Appellant's  points  in  his  brief  are  addressed  to  error 

in  instructions  Nos.  3,  7,  9, 12  and  13,  given  by  the  court 

and,  to  use  the  language  of  appellant's  brief,  "In 

1.  permitting  a  witness  to  testify  as  an  expert  as  to 
the  condition  of  the  tracks  at  the  point  in  ques- 
tion."   Appellant's  motion  for  a  new  trial,  as 

2,  shown  by  his  brief,  did  not  present  instruction 
No.  3  to  the  trial  court.    Therefore  it  cannot  be 

reviewed  here.  Nor  is  any  question  raised  on  the  evi- 
dence by  appellant's  motion  for  a  new  trial,  so  far  as 
appears  from  the  brief.  Therefore  he  presents  no  ques- 
tion under  his  last  point. 

Instructions  Nos.  7,  9,  12  and  13  were  presented  for 
review  to  the  trial  court  by  the  motion  for  a  new  trial, 
and  appellant's  brief  shows  an  exception  to  the 
8.  court's  ruling  on  this  motion;  but  it  does  not 
show  any  exception  to  the  giving  of  the  instruc- 
tions. Contrary  to  our  custom,  we  have  looked  at  the 
transcript  and  found  exceptions  saved.  We  would  not 
have  done  this  in  the  first  instance,  because  an  examina- 
tion of  the  evidence  and  interrogatories  set  out  in  the 
briefs  makes  it  clear  that  the  verdict  is  right.  Hence 
instructions  would  have  to  be  very  erroneous  to  cause 
a  reversal.  But  these  instructions  have  been  considered 
by  the  Appellate  Court  in  its  opinion.  Therefore  we 
shall  examine  them.  In  order  to  make  this  discussion 
understandable,  it  will  be  necessary  to  take  a  cursory 
view  of  some  of  the  evidence,  some  of  the  answers  to  in- 
terrogatories and  the  allegations  of  the  complaint. 

Appellee's  street  car  track  is  on  Main  street,  a  north 
and  south  street  of  the  city  of  Elkhart,  and  crosses  six 
tracks  of  the  Lake  Shore  and  Michigan  Southern  Rail- 
way Company.  The  north  two  are  called  the  old  tracks, 
the  next  two  the  new  tracks,  or  Air  Line,  the  next  two 
are  freight  tracks.  About  seven  or  eight  feet  north  of 
the  north  rail  of  the  old  tracks  are  gates  to  stop  the 
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street  traffic,  and  the  same  distance  south  of  the  south 
rail  of  the  freight  tracks  are  gates  for  the  same  pur- 
pose. The  distance  between  the  north  gates  and  the 
south  gates  is  approximately  107  feet.  These  six 
tracks  of  the  Lake  Shore  cross  the  street  at  an  angle 
tiortii  of  west  and  south  of  east.  Street  cars  going 
south  stop  about  one-half  car  length  north  of  the  north 
gates  and  receive  and  discharge  passengers  at  this  point. 
The  distance  from  this  point  to  the  north  rail  of  the 
fourth  Lake  Shore  track  is  between  sixty  and  sixty-five 
feet.  The  particular  car  that  appellant  attempted  to 
board  was  going  south  and  made  this  stop  at  the  north 
of  the  gates,  the  conductor  going  ahead  on  the  east 
side  of  the  street  to  a  signal  which  is  located  between 
the  old  and  the  new  tracks.  All  of  the  evidence  shows 
that  appellant  attempted  to  board  this  car  while  it  was 
passing  over  the  crossing  between  these  gates.  The 
evidence  shows,  and  the  jury  found  by  answers  to  inter- 
rogatories, that  the  car  was  going  four  miles  an  hour 
over  the  crossing.  The  evidence  shows,  and  the  jury 
found  by  special  interrogatory,  that  appellant  attempted 
to  board  the  car  at  or  near  the  fourth  track  from  the 
tiorth,  and  that  he  attempted  to  go  onto  the  front  end 
of  the  car  from  the  west  side;  that  he  caught  at  the 
handrail,  missed  his  footing  on  the  step,  and  fell,  the 
trucks  of  the  car  passing  over  his  right  leg  and  left  foot. 
The  evidence  shows  that  no  one  was  on  the  front  plat- 
form of  the  car  except  the  motorman ;  that  the  motor- 
man  had  no  knowledge  of  appellant's  presence  except 
that  he  caught  a  glimpse  of  his  body  as  he  grabbed  at 
the  car  and  fell.  At  about  the  moment  of  appellant's 
fall,  the  conductor  came  from  the  signal  post  hereto- 
fore mentioned,  on  the  east  side  of  the  car,  and  boarded 
the  rear  platform  of  the  car  while  it  was  moving  four 
miles  an  hour,  and  signaled  the  motorman  that  he  was 
on  the  car,  and,  at  that  instant,  saw  for  the  first  time 
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appellant's  body  at  the  side  of  and  under  the  rear  plat- 
form of  the  car. 

The  complaint  alleges  that  appellant  became  a  pas- 
senger at  a  regular  stopping  place  just  north  of  the 
crossing,  as  the  car  was  starting  over  the  crossing;  that 
the  car  was  crowded,  and  it  was  impossible  for  him  to 
obtain  a  seat;  that  the  aisles  of  said  car  were  also 
crowded ;  that  appellant  was  standing  on  the  front  step 
of  the  car  and  was  in  the  act  of  stepping  on  the  front 
platform  when  the  car  began  to  jolt,  because  of  the 
rough  and  uneven  condition  of  the  tracks  over  the  cross- 
ing; .that  the  jolting  and  swaying  of  said  car  was  in- 
creased by  the  excessive  rate  of  its  speed;  that  because 
of  the  jolting  and  swaying  of  the  car  and  unevenness  of 
the  track  he  was  thrown  off.  The  jury  found  by  special 
interrogatory  that  there  were  no  more  than  six  persons 
in  the  car;  that  nobody  was  in  the  aisles  or  on  the  plat- 
forms; that  appellant  attempted  to  board  the  car,  as 
we  have  heretofore  said,  at  or  near  the  fourth  track 
south  from  the  north  gates;  that  in  attempting  to  get 
on  the  car  he  missed  his  hold  with  his  right  hand;  that 
he  missed  his  footing  on  the  step  and  fell. 

In  the  light  of  this  situation,  appellant  complains  of 
the  following  instruction:  (7)  "To  become  a  pas- 
senger upon  the  street  car,  it  was  not  necessary 

4.  that  the  plaintiff  had  actually  boarded  the  car, 
bought  a  ticket,  paid  his  fare,  or  offered  to  do 
so,  but  it  would  be  sufficient  to  make  him  a  passenger 
if  he  was  at  a  regular  stop  or  station  of  said  car 
and  was  in  the  act  of  boarding  the  same  with  the  in- 
tention of  taking  passage  thereon,  and  if  in  so  doing  he 
was  injured  because  of  the  carelessness  and  negligence 
of  the  company,  and  without  any  carelessness  or  negli- 
gence on  his  part  proximately  contributing  thereto,  the 
defendant  would  be  liable.  If  you  find,  however,  that 
Vol.  188—13 
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the  plaintiff  got  on  the  step  of  said  car  or  attempted  to 
do  so  at  a  place  not  a  regular  or  proper  stopping  place, 
while  the  car  was  in  motion,  and  without  the  knowl-' 
edge  or  consent  of  the  defendant,  or  of  the  employes 
in  charge  of  said  car,  he  could  not  thus  become  a  pas- 
senger of  the  defendant  company,  and  if  while  on  said 
step  or  in  attempting  to  board  said  car  he  was  jolted  or 
jarred  therefrom  by  the  action  of  said  car  and  thereby 
injured,  the  defendant  could  not  be  liable  therefor  in 
this  action/' 

Appellant  says  in  his  brief  that  there  was  a  sharp 
conflict  in  the  evidence  in  this  case  on  every  issue;  but 
we  have  searched  in  vain  to  find  any  conflict  in 
5.  the  evidence  on  the  proposition  that  appellant  at- 
tempted to  board  a  moving  car  at  a  time  when  it 
had  passed  the  north  gates  and  was  proceeding  over  the 
Lake  Shore  crossing.  If  appellant  means  that  there  is 
a  sharp  conflict  in  the  evidence  as  to  the  condition  of 
this  crossing,  as  to  its  being  rough  or  smooth,  that  ques- 
tion is  wholly  immaterial  unless  and  until  appellant  be- 
came a  passenger  on  the  car.  Appellee  owed  him  no 
duty  as  to  the  smoothness  of  this  crossing  while  he  was 
attempting  to  board  a  moving  car  not  at  a  stopping 
point  or  near  a  stopping  point,  but  at  a  point  where 
the  car  could  not  stop,  and  from  the  very  nature  of  the 
situation  ordinary  prudence  would  dictate  that  it  should 
be  kept  moving.  The  testimony  all  is,  even  his  own 
testimony,  that  he  was  attempting  to  board  this  car 
while  it  was  going  over  this  crossing.  The  jury  spe- 
cially found  that  he  did  attempt  to  board  it  between 
the  third  and  fourth  tracks  south  of  the  north  gates,  and 
the  evidence  showed  that  his  reaching  for  the  handrails 
on  the  <iar,  and  his  attempt  to  put  his  feet  on  the  step, 
and  his  fall,  were  all  one  act.  In  the  light  of  this 
situation,  it  cannot  be  said  that  the  jury  misunderstood 
instruction  No.  7,  or  was  in  any  way  misled  by  it  into 
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the  idea  that,  had  he  succeeded  in  getting  on  the  car, 
he  could  not  have  become  a  passenger.  What  the  in- 
struction means  and  what  the  jury  must  have  under- 
stood by  it  was  that  in  his  attempt  to  board  a  moving 
car,  under  circumstances  like  these,  he  was  employing 
his  own  method  and  taking  his  own  chances,  and  unless 
and  until  he  succeeded,  appellee,  without  knowledge  of 
his  attempt,  owed  him  no  duty.  Instructions  are  tor  the 
guidance  of  a  jury  of  ordinary  men,  and  this  instruc- 
tion, under  the  circumstances  of  this  case,  was  a  proper 
instruction. 

Appellant  complains  of  the  court's  instruction  No.  9, 

because  it  uses  the  expression  "ordinary  prudence"  and 

the  care  which  a  "prudent  person"  would  exer- 

6.  cise  under  the  circumstances.  The  instructioniS, 
as  a  whole,  define  the  care  that  both  the  appel- 
lant and  the  appellee  were  required  to  exercise 

7.  as  being  that  which  an  ordinarily  prudent  per- 
son would  exercise  in  like  circumstances.    They 

correctly  told  the  jury  what  care  was  required  and  did 
not  mislead  the  jury.  In  fact,  the  instructions  on  this 
subject  were  more  favorable  to  appellant  in  some  par- 
ticulars than  he  deserved.  The  verbal  niceties  and  fine 
distinctions  which  anal3rtical  minds  are  capable  of  mak- 
ing in  the  use  of  words  are  not  to  be  invoked  to  hamper 
trial  courts,  and  to  work  reversals  in  this  court,  when 
it  is  plain  that  a  man  of  ordinary  understanding  would 
not  be  misled. 

Appellant  next  complains  of  instruction  No.  12,  which 
is  as  follows :     "Some  evidence  has  been  introduced  con- 
cerning the  plaintiff's  condition  as  to  sobriety  at 

8.  the  time  of  his  injury.  The  fact  of  his  intoxica- 
tion at  the  time  of  his  injury,  if  it  is  a  fact,  would 

not  of  itself  prevent  his  recovery,  but  that  evidence  is 
before  you  as  bearing  upon  the  question  whether  he 
exercised  the  care  and  caution  required  of  him  as  a 
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sober  man  and  in  full  possession  of  his  faculties  and  as 
described  in  the  foregoing  instructions.  If  you  find 
that  he  was  so  under  the  influence  of  liquor  at  the  time 
as  to  render  it  dangerous,  by  reason  thereof,  for  him  to 
attempt  to  board  said  car,  and  that  he  was  injured  by 
reason  thereof,  he  could  not  recover." 

It  will  be  conceded  that  the  words  "sober  man"  do  not 
indicate  a  legal  degree  of  care;  that  is  to  say,  the  care 
exercised  by  an  ordinarily  prudent  person  in  like  cir- 
cumstances. But  it  will  be  observed  that  there  is 
coupled  with  this,  "and  as  described  in  the  foregoing  in- 
structions." The  foregoing  instructions  had  told  the 
jury  that  appellant  was  only  required  to  use  the  care 
that  an  ordinarily  prudent  person  would  use  in  like  cir- 
cumstances ;  and  in  this  very  instruction  itself  the  jury 
are  told  that  intoxication  would  not  prevent  a  recovery. 
But  beyond  all  this,  the  jury  were  asked  by  a  special  in- 
terrogatory whether  appellant  was  intoxicated,  and  they 
answered:  **Not  sure."  So,  whatever  view  may  be 
taken  of  this  instruction,  appellant  was  not  harmed  by 
it 

Instruction  No.  IS  practically  set  out  the  situation  at 
this  crossing  and  told  the  jury  that  if  they  found  that 
there  were  six  tracks  in  three  pairs ;  that  trains  were 
running  over  these  tracks ;  that  safety  gates  were  there ; 
that  appellee  had  no  stopping  place  between  said  gates 
on  said  crossing,  and  after  detailing  the  situation  as  to 
the  crossing,  it  then  told  the  jury  that  appellant  had 
no  right  whatever  to  board  appellee's  car  while  in  mo- 
tion in  the  act  of  running  over  said  crossing  between 
said  safety  gates,  and  that  they  should  consider  said 
facts,  if  the  same  were  established  by  the  evidence,  in 
determining  whether  the  appellant  was  guilty  of  con- 
tributory negligence  in  attempting  to  board  the  car. 

The  complaint  about  this  instruction  is  that  it  omits 
the  element  of  the  condition  of  appellee's  tracks  over 
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this  crossing.  In  the  light  of  what  we  have  here- 
5.  tofore  set  out  in  this  opinion,  it  would  appear 
that  appellee  owed  appellant  no  duty  as  to  the 
condition  of  its  tracks  at  this  crossing  while  appellant 
was  taking  chances  in  boarding  a  running  car  on  this 
crossing  inside  the  gates  where  there  was  no  stopping 
place  to  receive  passengers.  The  interrogatories  and 
the  evidence  show,  as  we  have  heretofore  indicated,  that 
appellant  never  was  a  passenger  on  this  car. 

Considering  the  circumstances  of  this  case  as  shown 
by  the  evidence  and  shown  by  the  answers  of  the  jury 
to  special  interrogatories,  it  is  difficult  to  conceive  how 
instructions  could  be  erroneous  enough  to  work  a  re- 
versal of  the  cause. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 

Note. — Reported  in  122  N.  E.  657.  Carriers:  when  intending 
passenger  actually  becomes  such,  1  Ann.  Cas.  605,  9  Ann.  Cas. 
1104,  Ann.  Cas.  1917C  1206.  See  under  (2^  14  Ann.  Cas.  973; 
(4)  10  C.  J.  1089;   (5)  C.  J.  945. 


Public  Service.  Commission  op  Indiana  v.  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis 
Railway  Company. 

[No.  23,423.     Filed  December  11,  1918.     Rehearing  denied 

April  3,  1919.]  / 

!•  PuBuc  Service  Commission.— Findingfs  of  Commtasum, — Ef- 
fect on  AppeaL — Under  §6  of  the  Public  Service  Commission 
Act  (§5536  Bums  1914,  Acts  1913  p.  820),  the  court  to  which 
an  appeal  is  taken  from  the  commission  does  not  sit  as  a  court 
of  review,  but  the  issues  are  tried  de  novo;  hence  the  court  is 
not  bound  by  the  findings  of  the  commission,  but  should  deter- 
mine the  case  from  the  evidence  adduced,    pp.  200, 202. 

2.  Public  Service  Commission. — Powers  of. — Administrative. — 
The  functions  vested  by  the  legislature  in  the  Public  Service 
Commission  are  administrative  in  their  nature  and  not  judi- 
cial,   p.  201. 

3.  Appeal. — Review, — Weight  of  Evidence. — On  appeal  from  a 
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judgment  of  the  trial  court  annulling  an  order  of  the  Public 
Service  Conmiission,  the  Supreme  Court  will  not  weigh  the 
evidence,  p.  203. 
4.  Carriers. — Through  Routes  and  Joint  Rates. — Rights  of  Pub- 
lic.— Evidence. — ^Where  the  evidence  tended  to  show  that  a  pri- 
vate company  would  be  the  principal,  if  not  the  sole,  beneficiary 
of  joint  rates,  between  a  short  freight  line  and  a  through  rail- 
road, which  were  sought  in  a  petition  before  the  Public  Service 
Commission,  the  trial  court  was  justified,  on  appeal  from  an 
order  granting  joint  rates,  in  annulling  the  order  of  the  com- 
mission on  the  grrounds  that  it  was  not  required  for  the  benefit 
of  the  shippers  and  receivers  of  freight,     p.  203. 

From  Marion  Circuit  Court  (27,522) ;  Louis  B. 
Ewbank,  Judge. 

Petition  by  the  Syracuse  and  Milford  Railway  Com- 
pany, and  intervening  petition  by  the  Sandusky  Cement 
Company,  before  the  Public  Service  Commission,  to  re- 
quire the  Cleveland,  Cincinnati,  Chicago  and  St,  Louis 
Railway  Company  to  maintain  through  routes  and  joint 
rates  with  the  petitioner.  The  commission  made  an 
order  for  joint  rates,  and  from  a  judgment  of  the  trial 
court  annulling  the  order,  the  commission  appeals.  Af- 
firmed. 

Ele  Stanshury,  Attorney-General^  Hoyt,  DttsUn, 
Kelley,  McKeehan  &  Andrews,  and  Bingham  &  Bing- 
ham, for  appellant. 

Frank  L.  Littleton,  Forest  Chenoweth  and  Charles  P. 
Stewart,  for  appellee. 

Lairy,  J. — On  May  3,  1916,  the  Syracuse  and  Milford 
Railway  Company  filed  a  petition  asking  for  an  order 
requiring  the  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  to  establish  and  maintain,  in 
connection  with  the  petitioner,  through  routes  and  joint 
rates  between  Syracuse,  Indiana,  and  all  points  on  the 
line  of  the  last-named  company  within  the  State  of  In- 
diana. Thereafter  the  Sandusky  Cement  Company,  a 
manufacturer  of  cement  at  Syracuse,  filed  an  inter- 
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veiling  petition  alleging,  among  other  things,  that  its 
plant  was  located  on  the  line  of  the  petitioner,  and  was 
served  by  it,  and  also  by  the  Baltimore  and  Ohio  Rail- 
road Company;  that  it  shipped  large  tonnage  of  its 
product  to  points  on  the  line  of  the  Cleveland,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  and  was  desirous 
of  making  use  of  the  facilities  for  shipment  over  the 
lines  of  the  petitioner  which  would  be  afforded  by  the 
establishment  of  the  through  routes  and  joint  rates 
prayed  for  in  the  petition;  that  the  service  furnished 
by  the  Baltimore  and  Ohio  Railroad  Company  is  in- 
adequate, and  that  the  intervenor  cannot  ship  by  way 
of  the  lines  of  the  petitioner  and  those  of  the  Cleveland, 
Cincinnati,  Chicago  and  St.  Louis  Railway,  in  the  ab- 
sence of  joint  rates,  over  such  lines,  for  the  reason  that 
it  is  required  to  pay  the  cost  of  transportation  ovel*  the 
lines  of  the  petitioner  in  addition  to  the  rates  over  the 
lines  of  the  last-named  company  from  the  junction  point 
to  the  point  of  destination,  which  are  the  same  as  the 
joint  rate  over  the  Baltimore  and  Ohio  Railroad  Com- 
pany and  the  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company,  from  the  initial  point  of  ship- 
ment to  the  same  destination. 

After  a  hearing  on  the  petition  and  intervening  pe- 
tition, the  Public  Service  Commission  made  and  entered 
an  order  classifying  the  Syracuse  and  Milford  Railway 
Con^pany  as  a  common  carrier  possessing  the  right  to 
have  joint  rates  established  with  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company,  and  to 
have  a  fair  division  of  rates,  and  the  two  companies 
named  were  directed  to  establish,  publish  and  put  into 
effect  such  joint  rates  within  thirty  days  from  the  date 
of  the  order. 

Appellee  filed  this  action  in  the  Marion  Circuit  Court 
asking  to  have  said  order  annulled  and  set  aside.  The 
trial  in  the  circuit  court  resulted  in  a  finding  and  judg- 
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ment  in  favor  of  the  plaintiff  by  which  the  order  of  the 
commission  was  adjudged  to  be  null  and  void.  The 
Public  Service  Commission  appealed  from  this  judg- 
ment, assigning  as  error  that  the  trial  court  erred  in 
overruling  its  motion  for  a  new  trial.  The  reasons  as- 
signed in  the  motion  for  a  new  trial  were  that  Jthe  deci- 
sion of  the  trial  court  was  not  sustained  by  sufficient 
evidence,  and  that  such  decision  was  contrary  to  law. 
In  support  of  the  reasons  thus  assigned,  it  is  as- 
serted by  appellant  that  the  findings  of  fact  made  by 

the  Public  Service  Commission,  upon  which  an 
1.    order  is  based,  are  conclusive  on  the  court  if 

there  is  substantial  evidence  to  sustain  such  find- 
ings. It  seeks  to  invoke  the  same  rule  in  favor  of  find- 
ings of  the  commission  which  obtains  in  courts  of  appeal 
and  ferror  in  favor  of  the  findings  of  trial  courts.  This 
contention  cannot  be  sustained,  as  it  is  out  of  harmony 
with  the  entire  spirit  of  the  act  under  which  such  pro- 
ceedings are  conducted.  By  §6  of  the  Railroad  Com- 
mission Act  (Acts  1913  p.  820,  §5536  Bums  1914),  it 
is  provided  that"  any  carrier  or  other  party,  dissatisfied 
with  any  final  order  made  by  the  commission,  may,  after 
its  ruling  on  petition  for  rehearing  and  within  twenty 
days  from  the  date  of  such  ruling,  begin  an  action 
against  the  commission  in  any  court  of  competent  juris- 
diction in  any  county  of  this  state  into  or  through  which 
any  carrier  operates  to  suspend  or  set  aside  any  such 
order.  It  is  evident  that  the  court  in  which  such  an 
action  is  brought  does  not  sit  as  a  court  of  review  to  cor- 
rect errors  of  the  commission ;  but,  on  the  contrary,  it 
is  clear  that  the  court  in  such  action  shall  hear  the  case 
de  novo  and  determine  it  from  the  evidence  adduced  at 
the  trial,  ^^he  same  section  of  the  act  provides  that, 
in  all  actions  in  the  courts  of  this  state  authorized  by 
this  act,  the  rules  of  evidence  shall  be  the  same  as  in 
the  trial  of  civil  cases  as  now  provided  by  law,  excepting 
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as  otherwise  provided  in  this  act.  Under  similar  stat- 
utes, it  has  been  decided  that  the  court  in  an  action 
brought  to  set  aside  an  order  of  the  commission  was 
not  bound  by  the  findings  of  the  commission,  but 
that  it  was  the  duty  of  the  court  to  determine  the  case 
from  a  consideration  of  the  evidence  adduced.  Inter- 
state Cam.  Comm.  V.  Louisville,  etc.,  R.  Co.  (1912),  227 
U.  S.  88,  33  Sup.  Ct.  185,  57  L.  Ed.  431;  Pittsburgh, 
etc.,  R.  Co.  y.  Railroad  Commission  (1908),  171  Ind. 
189,  86  N.  E.  328;  Oregon  R.  &  N.  Co.  v.  FcArchild 
(1911),  224  U.  S.  510,  32  Sup.  Ct.  539,  56  L.  Ed.  863. 

In  the  case  of  Oregon  R.  &  N.  Co.  V.  Fairchild,  supra, 
526,  the  court  said:  'The  act  further  provided  that 
after  the  administrative  body  had  acted,  the  carrier 
should  have  the  right  to  test  the  lawfulness  and  reason- 
ableness of  the  regulation  in  the  Superior  Court,  where 
every  error  in  rejecting  or  excluding  evidence,  or  other- 
wise, could  be  corrected.  On  that  trial  the  court  was 
not  bound  by  the  finding  of  fact,  but,  like  the  Com- 
mission, it  was  obliged  to  weigh  and  consider  the  testi- 
mony and  to  give  full  effect  to  what  was  established  by 
the  evidence,  since  it  acted  judicially,  'under  an  impera- 
tive obligation,  with  a  sense  of  official  responsibility  for 
impartial  and  right  decision,  which  is  imputed  to  the 
discharge  of  official  duties.' " 

It  has  been  frequently  decided  that  the  functions 

vested  by  the  legislature  in  commissions,  such  as  our 

Public  Service  Commission,  are  not  judicial  in 

2.  their  nature,  but  that  they  are  administrative  in 
character.  Southern  Indiana  R.  Co.  V.  Railroad 
Comm.,  etc.  (1908),  172  Ind.  113,  87  N.  E.  966;  Chicago, 
etc.,  R.  Co.  V.  Railroad  Comm.,  etc.  (1911) ,  175  Ind.  630, 
95  N.  E.  364;  Chicago,  etc.,  R.  Co.  V.  Minnesota  (1889), 
134  U.  S.  418,  10  Sup.  Ct.  462,  33  L.  Ed.  970.  This 
being  true,  it  follows  that  the  proceedings  befoie  such 
body  are  not  judicial  proceedings,  and  that  their  orders 
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are  not  judgments,  but  are  administrative  ord^s. 
Under  the  statute  a  party  aggrieved  by  an  order  of  the 
commission  may  file  an  action  in  court  to  have  the  order 
annulled  and  set  aside.  This  affords  him  his  first  oppor- 
tunity to  have  the  facts  on  which  the  order  rests  ju- 
dicially determined.  In  reaching  a  judicial  determina- 
tion as  lo  the  reasonableness  or  justness  of  an  order  the 
court  could  not  be  bound  and  controlled  by  the  findings 
of  an  administrative  body  as  to  the  facts  on  which  such 
order  was  based.  In  the  case  ot  Chicago,  etc.,  R.  Co. 
V.  Minnesota,  supra,  it  was  held  that  any  order  reducing 
the  rates  of  a  railroad  company  deprived  such  company 
of  a  part  of  the  proceeds  of  its  property,  and  thus  in 
effect  constituted  a  deprivation  of  property  within  the 
meaning  of  the  fourteenth  amendment  to  the  federal 
Constitution,  which  inhibits  a  state  from  depriving  any 
citizen  of  property  without  due  process  of  law.  In  that 
case  it  was  held  that  the  questions  involved  were  of  a 
judicial  nature,  and  that  the  parties  interested  had  a 
right  to  a  judicial  hearing  and  determination  of  such 
,  questions.  It  was  further  decided  that  a  determination 
by  the  commission  was  not  of  a  judicial  nature  and 
did  not  afford  due  process  of  law,  and  that  if  the  order 
of  the  commission  was  held  to  be  conclusive  on  the 
courts,  and  if  no  provision  was  made  for  a  judicial  hear- 
ing and  determination  of  the  facts  involved,  due  process 
of  law  was  denied  and  the  law  invalid  for  that  reason. 
The  fact  that  there  may  have  been  some  evidence  be- 
fore the  commission  to  sustain  every  material  fact  upon 

which  the  order  was  based  could  not  prevent  the 
1.     court  from  making  such  findings  as  seemed  right 

and  just  to  it  after  considering  and  weighing  the 
evidence  adduced  at  the  trial;  and  a  decision  by  the 
court  on  a  question  of  fact  contrary  to  that  arrived  at 
by  the  commission  would  not  be  contrary  to  law,  even 
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though  there  may  have  been  substantial  evidence  to  sup- 
port the  finding  of  the  commission. 

The  question  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  decision  of  the  trial  court  still  remains  for 

consideration.     In  passing  on  this  question,  this 
3*    court  cannot  weigh  evidence,  but  must  sustain  the 

decision  if  there  is  any  substantial  evidence  on 
which  it  can  rest.     Indiana  Harbor  Belt  R.  Co.  v.  Pub-  1  ^ 
lie  Service  Comm.  (1918),  187  Ind.  660,  121  N.  E.  540. 

There  can  be  no  doubt  that  the  evidence  is  sufficient      < 
to  justify  a  finding  by  the  trial  court  that  through 

routes  and  joint  rates  provided  for  in  the  order 
4.    were  not  necessary  in  order  to  serve  the  needs  and 

to  accommodate  the  reasonable  requirements  of 
the  shippers  and  receivers  of  freight.  Indiana  Harbor 
Belt  R.  Co.  V.  Public  Service  Comm.,  supra.  The  evidence 
shows  that  the  Syracuse  and  Milf ord  Railway  Company 
has  a  capital  stock  of  $100,000,  and  that  it  owns  about 
seven  miles  of  track  extending  from  the  town  of  Syra- 
cuse to  Deeters.  It  is  further  shown  that  it  is  equipped 
with  three  20  to  35-ton  locomotives  and  that  it  has  sev- 
enty or  eighty  steel  cars  for  handling  marl  and  clay. 
They  are  of  six  yards  capacity  for  this  purpose  and  ten 
or  twelve  tons  capacity  for  other  purposes.  The  company 
had  no  standard  equipment  and  the  cars  described  would 
not  pass  in  general  interchange  on  steam  railroads. 
The  road  was  not  equipped  for  passenger  traffic.  The 
principal  industry  served  by  the  railway  company  is  the 
Sandusky  Cement  Company  located  at  Syracuse,  which 
company  originally  constructed  the  railway  for  the  pur- 
pose of  enabling  it  to  transport  material  to  its  cement 
works.  The  cement  company  owns  all  of  the  capital 
stock  of  the  railway  company,  and  the  president  and 
the  treasurer  of  the  cement  company  are  respectively 
the  president  and  the  treasurer  of  the  railway  company. 
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The  evidence  shows  that  the  cement  company  would 
be  the  principal,  if  not  the  sole,  beneficiary  of  the  joint 
rates  which  were  sought. 

There  is  other  evidence  in  the  record  which  the  trial 
court  may  have  properly  considered  as  bearing  on  the 
question,  but  without  further  extending  this  opinion 
the  court  concludes  that  the  evidence  was  sufficient  to 
justify  a  finding  that  the  joint  rates  established  by  the 
order  were  not  required  for  the  benefit,  accommodation 
and  convenience  of  the  shippers  and  receivers  of  freight, 
but  were  sought  for  the  private  benefit  of  the  Sandusky 
Cement  Company.  The  decision  of  the  trial  court  is 
sustained  by  the  evidence,  and  is  not  contrary  to  law. 

Judgment  affirmed. 

ifoTE. — Reported  in  121  N.  E.  116.     Regulation  of  rates  by 
state,  62  Am.  St.  289-304. 


Prather  et  al.  v.  Latshaw  et  al. 

*     [No.  23,244.    Filed  April  4,  1919.] 

.  Contracts. — Performance, — Defenses, — Act  of  God, — ^An  un- 
precedented flood  that  did  not  render  impossible  the  perform- 
ance of  a  contract  for  the  construction  of  a  ditch  and  levee, 
though  it  damaged  the  work  already  done,  did  not  excuse  the 
contractor  from  the  completion  of  the  contract,    p.  209. 

,  Contracts. — Performance, — Defenses. — Act  of  God, — ^Where 
an  obligation  is  imposed  by  law,  a  failure  of  performance 
thereof  that  is  due  to  an  act  of  God  will  be  excused;  but  where 
a  party  by  contract  creates  an  absolute  and  unconditional  obli- 
gation, the  performance  of  which  rests  on  himself,  he  is  bound 
to  perform  or  to  answer  in  damages,  notwithstanding  any  act 
of  God  or  inevitable  accident,  because  he  might  have  provided 
against  such  contingencies,    p.  210. 

.  Drains. — Contracts, — Recovery  of  Value  of  Work  After  An- 
nulment  of  Contract, — ^Although  a  bid  was  attached  to  a  con- 
tract for  the  construction  of  a  ditch  and  levee  showing  that  the 
total  amount  of  the  bid  resulted  from  a  calculation  based  on  a 
price  per  cubic  yard  of  earth  in  the  levee,  the  contract  was  a 
unit  and  required  the  construction  of  the  entire  work;  hence 
the  contractor  could  not,  after  annulment,  recover  the  value  of 
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the  work  done  under  §6144  Bums  1914,  Acts  1907  p.  508,  where  ^ 
its  value  was  exceeded  by  the  cost  of  its  reconstruction  after 
damage  by  unprecedented  flood,    p.  211. 

From  Sullivan  Circuit  Court;  William  H.  Bridwell, 
Judge. 

On  petition  of  Leona  Prather  and  others,  opposed  by- 
Joseph  Latshaw  and  others,  the  circuit  court  ordered  the 
construction  of  a  ditch  and  levee  in  Sullivan  county,  ap- 
pointed a  commission  for  construction,  and  let  the  con- 
tract to  Edwin  E.  Watts.  After  annulment  of  his  con- 
tract, Watts  filed  a  petition  in  the  original  proceedings 
for  the  allowance  of  a  fair  price  for  work  performed  as 
provided  in  §6144  Bums  1914,  Acts  1907  p.  508.  The 
court  denied  the  petition  and  overruled  a  motion  for 
new  trial,  and  Edwin  E.  Watts  appeals.    Affirmed. 

Edvnn  E.  Watts,  Robinson  &  StilweU  and  Hunt  & 
Gambill,  for  appellants. 
Arthur  D.  Cutler  and  A.  G.  McNabb,  for  appellee. 

Lairy,  J. — ^Leona  Prather  and  others  filed  their  peti- 
tion in  the  Sullivan  Circuit  Court  for  a  drain  and  levee 
in  Sullivan  county,  Indiana.  Such  proceedings  were  had 
as  resulted  in  an  order  establishing  the  work  and  re- 
ferring the  same  to  Salathiel  Boone,  as  commissioner 
for  construction,  who  on  March  18,  1911,  let  the  con- 
tract for  the  construction  of  said  work  to  appellant 
Edwin  E.  Watts.  The  contract  between  Watts  and  the 
construction  commissioner  was  in  writing,  and  provided 
that  the  contractor  should  construct  and  complete  the 
work  by  January  1,  1912,  at  and  for  the  price  of  $23,- 
634.70.  It  also  provided  for  a  bond  to  be  given  by  the 
contractor  and  for  the  payment  of  eighty  per  cent,  of 
estimates  to  be  made  as  the  work  progressed,  and  the 
remaining  twenty  per  cent,  on  completion  of  the  con- 
tract. 

The  contractor  failed  to  complete  the  work  by  the 
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time  fixed  in  the  contract,  and  on  February  17,  1912, 
the  construction  commissioner  granted  an  extension  of 
time  in  writing  until  July  1,  1912.  Subsequently  to 
this  time  the  work  was  sublet  by  the  contractor  and  a 
further  extension  of  time  for  completion  was  granted 
to  April  15,  1913.  In  the  early  days  of  March,  1913, 
occurred  an  unprecedented  flood  which  damaged  the 
work  and  washed  away  a  large  part  of  the  levee  which 
had  been  constructed  under  the  contract.  In  November, 
1913,  Salathiel  Boone,  having  previously  resigned  as 
construction  commissioner  in  charge  of  said  work,  en- 
tered into  a  contract  with  appellant  Watts,  by  which 
he  agreed  to  construct  all  of  that  part  of  the  work  be- 
tween station  80  and  station  0  at  the  source  of  the  drain. 
The  work  that  had  been  done  prior  to  this  was  between 
station  80  and  station  209-10,  which  was  the  lower 
terminus  of  the  improvement  as  planned.  The  damage 
caused  by  the  flood  of  1913  affected  the  work  constructed 
between  the  stations  last  mentioned* 

After  the  resignation  of  Boone  as  superintendent  of 
construction,  the  court  appointed  William  L.  Sisson  to 
that  position.  On  January  30, 1914,  Sisson,  as  superin- 
tendent of  construction,  gave  notice,  as  provided  by 
statute,  that  on  February  10,  1914,  he  would  annul  the 
contract  of  Edwin  E.  Watts  theretofore  existing  for  the 
construction  of  the  improvement,  and  that  he  would  let 
the  contract  for  the  completion  of  the  work  to  the  best 
bidder.  On  the  day  fixed  the  contract  for  the  comple- 
tion of  the  work  was  let  to  Salathiel  Boone,  and  en 
March  6,  1914,  Salathiel  Boone  entered  into  a  written 
contract  and  gave  bond  for  the  completion  of  said  work. 

Section  5  of  the  act,  supra,  under  which  the  proceed- 
ings were  instituted,  provides  for  the  letting  of  the  con- 
tract, the  construction  of  the  work  and  the  collection  of 
assessments.  This  section  provides  that,  in  case  any 
contractor  shall  fail  or  refuse  to  construct  the  part  of 
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the  work  contracted  to  him  within  the  time  according 
to  the  specifications,  or  should  it  become  manifest  that 
such  person  would  not  complete  the  same  or  would  be 
unable  to  complete  the  same  within  the  time  limited  or 
in  the  manner  specified,  then  the  person  charged  with 
the  construction  of  such  work  may  annul  the  contract 
and  let  the  same  to  the  best  bidder,  first  giving  ten  days' 
notice  by  publication  in  a  newspaper  published  in  the 
county  in  which  that  part  of  such  work  lies.  It  further 
provides  that  the  contractor  so  in  default  shall  not  again 
become  a  bidder  for  the  unfinished  portion  of  the  work, 
but  such  contractor  shall  be  allowed  on  his  contract  a 
fair  price  for  the  work  he  has  performed  up  to  the  time 
his  contract  is  so  annulled,  such  price  to  be  determined 
by  the  court  establishing  such  work.  §6144  Bums  1914, 
Acts  1907  p.  508,  §5. 

Appellant  filed  a  petition  in  the  original  proceeding 
asking  that  the  court,  under  the  provisions  of  this  stat- 
ute, allow  him  a  fair  price  on  his  contract  for  the  work 
I)erf  ormed  by  him  up  to  the  time  when  his  contract  was 
annulled.  He  alleged  that  prior  to  that  time  a  large 
amount  of  the  work  had  been  done  under  his  contract, 
and  that  he  had  been  allowed  and  paid  only  eighty  per 
cent,  of  the  estimated  value  of  the  work  done,  and  that 
the  remaining  twenty  per  cent,  of  the  value  of  the  work 
so  done,  amoimting  to  $3,504.03,  was  still  due  him  and 
remained  impaid. 

It  is  also  alleged  that  on  December  1,  1913,  a  fur- 
ther extension  of  time  was  granted  for  the  completion  of 
the  work  by  William  L.  Sisson,  and  that  the  time  so 
granted  had  not  expired  wh^i  Sisson,  as  superintendent 
of  construction;  attempted  to  annul  his  contract  and  to 
relet  the  same. 

After  hearing  the  evidence  on  appellant's  petition,  the 
court  refused  to  allow  him  ansrthing  on  his  contract. 
Appellant  Watts  filed  a  motion  for  a  new  trial  on  the 
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ground  that  the  decision  of  the  court  was  not  sustained 
by  sufficient  evidence,  and  that  it  was  not  according  to 
law.  The  court  overruled  this  motion,  and  this  ruling 
is  assigned  as  the  only  error  on  appeal. 

The  evidence  of  appellant  shows  that  he  claims  a  bal- 
ance due  him  of  $8,501.64  for  work  done  on  the  Prather 
levee  between  station  80  and  station  209-10  at  the  Wa- 
bash river.  It  shows  that  the  levee  between  those  sta^ 
tions  was  brought  up  to  grade  except  as  to  certain  creek 
crossings  and  road  crossings.  He  testified  that  there 
were  eleven  creek  crossings,  of  which  he  constructed 
nine,  and  that  he  constructed  two  of  the  road  crossings. 
He  further  testified  that  the  work  was  measured  and 
the  number  of  cubic  yards  estimated,  and  that  he  was 
allowed  and  received  eighty  per  cent,  of  the  estimated 
value  of  the  work  amounting  to  $12,929.11,  leaving 
twenty  per  cent,  of  the  estimated  value  of  the  work  per- 
formed by  him  still  due.  Mr.  Sisson,  the  last  superin- 
tendent of  construction,  who  was  also  the  county  sur- 
veyor, corroborated  the  appellant  to  the  extent  of  say- 
ing that  the  levee  between  station  80  and  station  209-10 
was  practically  brought  up  to  grade  by  appellant,  except 
as  to  the  creek  crossings,  and  that  after  deducting  4,000 
cubic  yards  for  those  crossings  the  amount  of  earth 
claimed  by  appellant  was  actually  put  into  the  levee ;  but 
this  witness  testifies  that,  after  the  levee  between  those 
stations  was  brought  up  to  grade,  it  was  washed  away 
by  the  flood  of  1913,  and  that  at  the  time  he  relet  the 
contract  to  Boone  an  estimate  made  by  him  showed  that 
it  would  require  24,600  cubic  yards  of  earth  to  bring 
the  work  up  to  grade  between  the  stations  mentioned. 
There  is  other  evidence  showing  the  extent  of  damage 
done  to  the  work  between  those  stations  by  the  flood, — 
one  witness  testifying  that  the  levee  was  almost  en- 
tirely washed  away  in  places,  and  that  in  other  places 
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parts  were  washed  out.  The  evidence  shows  that  the 
cost  under  the  contract  with  Boone  of  bringing  the  work 
up  to  grade  between  the  stations  mentioned  would  be 
twenty-five  cents  per  cubic  yard,  and  that  24,600  cubic 
yards  would  be  required.  It  thus  appears  that  the  cost 
of  restoring  and  completing  the  work  between  the  sta- 
tions mentioned  will  far  exceed  the  estimated  balance 
claimed  by  appellant  as  due  him.  It  further  appears 
by  the  evidence  that  the  cost  of  completing  the  entire 
work,  which  appellant  agreed  to  perform  under  his  con- 
tract including  the  part  damaged  by  the  flood,  will  ex- 
ceed the  original  contract  price,  and  that  an  additional 
assessment  has  been  made  on  the  lands  affected  to  pro- 
vide for  the  excess. 

The  finding  of  the  court  is  fully  sustained  by  the  evi- 
dence and  is  in  accordance  with  the  law. 

Appellant  relies  on  a  proposition  of  law  which,  as 
stated  by  counsel,  is  to  the  effect  that  a  party  to  a  con- 
tract is  not  bound  to  perform  it  where  perf orm- 

1.  ance  is  rendered  impossible  by  the  act  of  God,  by 
the  law,  or  by  the  act  of  the  other  party  to  the 
contract.  As  sustaining  the  proposition,  he  cites  a  num- 
ber of  authorities.  It  is  asserted  that,  under  the  rule 
announced  by  the  authorities  cited,  appellant  was  not 
bound  to  repair  the  loss  occasioned  by  the  flood,  ever- 
though  the  work  to  be  done  under  the  contract  was  not 
completed  at  the  time  the  loss  occurred.  The  authori- 
ties cited  can  all  be  distinguished  from  the  case  at  bar. 
In  this  case  the  flood  did  not  render  the  performance 
of  the  contract  impossible.  After  the  flood  subsided, 
there  was  nothing  to  prevent  appellant  from  completing 
the  work  according  to  his  contract,  and  he  is  not  ex- 
cused from  doing  so  on  account  of  the  damage  occa- 
sioned by  the  flood.  BcyU  V.  Agawam  Canal  Co. 
(1889),  22  Pick.  (Mass.)  881,  83  Am.  Dec.  749;  Chap- 
Vol.  18&-14 
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man  &  Co.  v.  Montgomery  Water  Power  Co.  (1903), 
126  Fed.  372,  61  C-  C.  A-  347. 

To  say  that  a  party  to  a  contract  is  excused  where 

performance  is  rendered  impossible  by  the  act  of  God 

cannot  be  refirarded  as  an  accurate  statement  of 

2.  the  law.  Where  an  obligation  is  imposed  by  law, 
as  it  is  in  the  case  of  common  carriers,  the  law 
will  excuse  where  the  failure  to  perform  the  obligation 
is  due  to  the  act  of  God.  School  District  No.  1  v. 
Dauchy  (1857),  25  Conn.  530,  68  Am.  Dec.  371;  Brown, 
etc.,  Co.  V.  StLsqtiehanna  Boom  Co.  (1885),  109  Pa.  St 
57, 1  Atl.  156,  58  Am.  Rep.  708.  On  the  other  hand,  if 
a  party  by  his  contract  creates  an  absolute  and  uncondi- 
tional obligation,  the  i>erformance  of  which  rests  on 
himself,  he  is  bound  to  make  it  good  or  to  answer  in 
damages,  nothwithstanding  any  act  of  God  or  inevitable 
accident,  because  he  might  have  provided  against  such 
contingencies  by  his  contract.  Mitchell  v.  Hancock  Co. 
(1907),  91  Miss.  414,  45  South.  571,  15  L.  R.  A.  (N.  S.) 
833,  124  Am.  St.  706;  Schwartz  V.  Saunders  (1867),  46 
111.  18. 

Any  seeming  exception  to  the  rule  thus  stated  will  be 
found  to  rest  on  the  construction  placed  on  the  contract 
with  reference  to  the  subject-matter  or  on  account  of 
che  conditions  of  the  parties  rather  than  on  a  denial  of 
the  principle  stated.  To  illustrate,  if  A  contracts  with 
B  to  build  a  house  according  to  certain  plans  and  speci- 
fications, furnishing  all  labor  and  material,  the  fact 
that  it  may  be  destroyed  by  an  act  of  God  or  inevitable 
casualty  when  almost  completed  will  not  excuse  A  from 
the  obligation  to  furnish  labor  and  material  and  to  re- 
build it;  but,  if  A  contracts  to  furnish  and  install  an 
elevator  in  a  building  owned  by  B  already  in  existence, 
the  destruction  of  the  building  in  which  the  elevator  was 
to  be  installed  will  excuse  i)erformance.  Siegel  v. 
Eaton,  etc.,  Co.  (1897),  165  111.  550,  46  N.  E.  449.    The 
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reason  upon  which  such  decisions  are  based  is  that  the 
parties  in  making  the  contract  assumed  the  continued 
existence  of  the  building  until  the  completion  of  the 
work,  and  the  contract  is  construed  in  the  light  of  such 
assumption.  Krause  V.  Board,  etc.  (1908),  162  Ind. 
278,  70  N.  E.  264,  65  L.  R.  A.  Ill,  102  Am.  St.  203. 

Attached  to  the  contract  of  appellant  is  the  bid  on 

which  it  is  based.     This  shows  that  the  total  amount  of 

the  bid  was  the  result  of  a  calculation  based  on  a 

3.  price  of  fifteen  cents  for  each  cubic  yard  of  earth 
to  be  placed  in  the  levee  under  the  plans  and 
specifications.  The  evidence  shows  that  the  estimates 
were  made  on  the  same  basis  as  the  bid.  Relying  on 
what  has  just  been  stated,  appellant  takes  the  position 
that  the  contract  was  not  a  unit,  and  that  he  was  en- 
titled to  recover  at  the  price  stated  for  the  number  of 
cubic  yards  placed  in  the  levee,  even  though  the  contract 
was  not  completed  and  a  part  of  the  levee  was  washed 
away  by  a  flood.  This  position  of  appellant  cannot  be 
sustained.  In  a  case  involving  the  construction  of  a 
contract  very  similar  to  this,  it  was  held  that  the  con- 
tract required  the  construction  of  the  entire  work  in- 
cluded therein.  Boyle  V.  Agawam  Canal  Co.,  supra. 
The  decision  in  that  case  meets  with  the  approval  of 
this  court. 

The  trial  court  did  not  err  in  overruling  appellant's 
motion  for  a  new  trial. 

Judgment  affirmed. 

Note. — ^Reported  in  122  N.  E.  721.  Contracts:  excuses  for  non- 
performance, validity,  18  Am.  Dec.  452.  See  under  (2)  13  C.  J. 
639. 
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Citizens'  Bank  of  MicraGAN  City  v.  Opperman. 

[No.  22,832.    Filed  February  18, 1917.    Rehearing  denied  May  18, 
1917,    Writ  of  error  to  U.  S.  Supreme  Court  dis- 
missed April  14,  1919.] 

L  APPEALj-^Waiver  of  Error.-— Where  the  appellant  makes  no 
point,  cites  no  authority,  and  presents  no  argument  as  to  an 
assigrned  error,  it  will  not  be  reviewed,    p.  215. 

2.  Appeal. — Harmless  Error. — Sustaining  Demurrer. — To  con- 
stitute reversible  error,  the  sustaining  of  a  demurrer  to  an 
answer  of  estoppel  in  a  replevin  action  must  have  been  harmful 
to  the  defendant  by  denying  him  opportunity  to  prove  the  mat- 
ters alleged  therein,    p.  215. 

3.  Appeal. — Review, — Scope. — Sufficiency  of  Answer. — Harmless 
Error. — ^Where  a  demurrer  was  sustained  to  a  paragraph  of 
answer  of  estoppel  in  a  replevin  action,  but  the  defendant  was 
permitted  to  prove  all  the  facts  alleged  therein  under  the  gen- 
eral denial,  the  Supreme  Court  wiU  not  determine  the  suffi- 
ciency of  the  answer,  nor  whether  estoppel  is  provable  under 
the  general  denial,    p.  215. 

4.  Estoppel.  —  Burden  of  Proof.  —  A  defendant  relying  upon 
estoppel  of  the  plaintiff  as  a  defense  has  the  burden  of  proving 
it  by  a  fair  preponderance  of  the  evidence,    p.  216. 

5.  Trial. — Given  Instructions. — Requests. — ^There  was  no  error 
in  refusing  requested  instructions  that  were  covered  in  sub- 
stance by  those  given,    pp.  217, 219. 

6.  Husband  and  Wipe. — Disabilities  of  Wife.Surety  for  Hus-- 
hand. — Burden  of  Proof. — ^The  receipt  of  the  property  of  a 
married  woman  as  a  pledge  for  her  husband's  debt  creates  a 
relation  of  suretyship  on  her  part  which  is  binding  on  the 
pledgee,  unless  the  latter  shows  that  she  is  estopped  to  assert 
such  suretyship;  hence,  in  an  action  against  the  pledgee  to 
recover  such  property,  she  need  show  nothing  in  the  first  in- 
stance as  to  the  defendant's  knowledge  of  such  suretyship, 
p.  217. 

7.  Husband  and  WiVE.-^uretyship  of  Wife.-^-Construetive  No- 
tice.— Facts  Putting  on  Inquiry. — ^In  an  action  by  a  married 
woman  to  recover  her  property  on  the  ground  that  she  allowed 
it  to  be  pledged  by  her  husband  for  his  debt,  the  law  does  not 
require  that  the  defendant  have  actual  knowledge  of  the  wife's 
suretyship  in  order  to  bar  the  defense  of  estoppel,  since,  if  the 
circumstances  were  sufficient  to  put  the  defendant  upon  inquiry 
and  the  latter  failed  to  inquire,  as  a  reasonably  prudent  person 
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would  have  inquired,  knowledgre  is  imputed  of  all  the  facts  that 
inquiry  would  have  disclosed,    p.  218. 

8.  Evidence. — Fciets  and  Condusiona. — ^In  a  replevin  action  by 
a  married  woman  to  recover  bank  stock  on  the  ground  that  she 
allowed  it  to  be  pledged  to  secure  her  husband's  debt,  a  ques- 
tion asking  the  husband  whether  the  wife  received  anything 
from  the  pledgee  when  he  got  the  stock  certificate  from  her 
and  gave  it  to  the  pledgee,  was  not  improper  as  permitting  the 
witness  to  decide  one  of  the  issues,  since  it  called  for  a  fact. 
p.  219. 

9.  Evidence. — Competency. — Adndssum  of  Simila/r  Evidence  of 
Adverse  Party. — ^In  replevin  by  a  married  woman  to  recover 
bank  stock  on  the  ground  that  it  was  pledged  by  her  husband 
for  his  debt,  where  the  defendant  pledgee's  cashier  had  testified 
that  he  told  the  husband  on  delivery  of  the  certificate  of  stock 
that  it  would  be  better  to  have  it  signed  on  the  regular  line,  it 
having  been  signed  in  the  wrong  place,  the  defendant  could  not 
justly  complain  of  the  plaintiff's  testimony  that  the  husband 
returned  the  certificate  and  requested  her  to  re-sign  it  and  that 
he  said  when  he  made  such  request  that  "she  had  not  signed  it 
in  the  right  place."    p.  219. 

10.  Evidence. — Res  Gestae. — Hearsay. — ^In  replevin  by  a  mar- 
ried woman  to  recover  bank  stock  on  the  ground  that  she  per- 
mitted her  husband  to  pledge  it  for  his  debt,  a  conversation 
between  the  husband  and  wife,  at  the  time  he  applied  for  the 
certificate  and  she  signed  and  delivered  it,  to  the  effect  that  he 
wanted  it  to  use  as  security  for  a  loan,  and  also  his  statement, 
when  he  returned  the  certificate  to  have  it  re-signed,  that  "she 
had  not  signed  it  in  the  right  place,"  were  a  part  of  the  perti- 
nent and  material  act  of  the  procuring  and  delivery  of  the  cer- 
tificate and  were  admissible  as  part  of  the  res  gestae,  such 
statements  not  being  received  as  conclusive,  but  to  assist  in 
determining  the  true  character  of  the  transaction  and  as  tend- 
ing to  show  the  intent  of  the  wife  in  doing  the  act  and  that 
there  was  no  real  change  of  ownership,    p.  220. 

11.  Evidence.  —  Parol.  —  Varying  Written  Instrument.  —  In  re- 
plevin by  a  married  woman  to  recover  bank  stock  on  the  ground 
that  she  allowed  it  to  be  pledged  by  her  husband  for  his  debt, 
she  could  explain  the  purpose  and  meaning  of  her  written 
X>ower  of  attorney  and  assignment  of  the  stock,  subject  to  the 
pledgee's  right  to  show  estoppel,  notwithstanding  the  rule  an- 
notmced  in  the  federal  decisions  construing  the  National  Bank 
Act  that  an  assignment  of  a  certificate  of  national  bank  stock 
is  complete  without  a  transfer  on  the  books  of  the  bank.    p.  220. 

12.  Husband  and  Wipe. — Disabilities. — Wife  as  Surety. — ^Where 
it  appears  that  the  wife  has  absolutely  and  completely  parted 
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with  title  to  property  by  an  executed  agreement,  and  that  noth- 
ing remains  contingent  upon  the  husband's  payment  of  his 
debts,  her  conveyance  or  assignment  of  property  is  binding 
upon  her,  though  the  purpose  was  the  actual  payment  of  the 
husband's  debt.    p.  221. 

13.  Husband  and  Wife. — Disabilities.— Suretyships — Where  the 
wife  simply  pledges  her  property  to  be  used  or  returned  or 
released,  contingent  upon  the  default  or  payment  by  her  hus- 
band of  his  debts,  the  arrangement  is  not  an  absolute  or  com- 
plete parting  with  her  title,  though  the  face  of  the  papers 
signed  by  her  may  so  indicate,     p.  221. 

14.  Appeal. — Question  of  Fact. — Jury  Question. — ^Where  there 
was  sufficient  evidence  to  raise  an  issue  of  fact,  the  jury's 
finding  thereon  in  favor  of  the  appellee  will  not  be  disturbed 
on  appeal,    p.  222. 

Prom  St.  Joseph  Circuit  Court;  Arthur  L.  Hubbard, 
Special  Jud^e. 

Action  by  Mary  Opperman  against  the  Citizens'  Bank 
of  Michigan  City.  From  a  judgment  for  the  plaintiff, 
the  defendant  appeals.  (Transferred  from  the  Appel- 
late Court  under  §1405  Bums  1914,  Acts  1001  p.  590.) 
Affirmed. 

Drummond  &  Drummond  and  Collins  &  Collins,  for 
appellant. 

Osbom,  McVey  &  Osbam  and  Anderson,  Parker, 
CrabiU  &  Crumpacker,  for  appellee. 

Harvey,  J. — In  this  action  appellee  seeks  as  owner  to 
recover  by  replevin  a  certificate  for  fifteen  shares  of  the 
capital  stock  of  the  First  National  Bank  of  Michigan 
City,  Indiana.  At  the  first  trial  the  court  directed  a 
verdict  for  the  defendant;  and  from  the  judgment  on 
this  verdict  the  plaintiff  appealed.  The  Appellate  Court 
reversed  the  judgment.  (Opperman  V.  Citizens* 
Bank  [1909],  44  Ind.  App.  401,  85  N.  E.  991).  Upon 
the  return  of  the  cause  defendant  filed  an  amended  sec- 
ond paragraph  of  answer,  to  which  a  demurrer  was  sus- 
tained. Upon  a  trial  of  the  issue  formed  by  the  com- 
plaint and  a  general  denial  the  verdict  was  for  the  plain- 
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tiff,  and  a  judgment  was  entered  for  the  recovery  of  the 
certificate,  which  was  found  to  be  of  the  value  of  $3,150. 

Defendant  appealed  to  the  Appellate  Court,  and  the 
cause  was,  under  §1405  Bums  1914,  Acts  1901  p.  590, 
transferred  to  this  court.  Appellant  assigns  as  error: 
(1)  The  sustaining  of  the  demurrer  to  the  amended  sec- 
ond paragraph  of  answer;  (2)  the  overruling  of  appel- 
lant's motion  to  modify  the  judgment;  (3)  the  overrul- 
ing of  appellant's  motion  for  a  new  triaL 

As  to  the  overruling  of  said  motion  to  modify  the 
judgment,  appellant  makes  no  point,  cites  no 

1.  authority,  and  presents  no  argument,  hence  the 
same  is  not  further  noticed. 

The  amended  second  paragraph  of  answer  alleges 
in  substance,  as  an  estoppel  against  the  plaintiff,  that, 
though  the  stock  represented  by  the  certificate  was  her 
separate  and  individual  property,  and  though  she  was 
at  the  time  a  married  woman,  she  allowed  her  husband 
to  pledge  the  same  as  collateral  to  secure  three  notes 
upon  which  he  alone  was  indebted  to  the  defendant ;  that 
the  plaintiff  signed  the  blank  form  of  assignment  and 
power  of  attorney  printed  on  said  certificate  without 
restrictive  conditions ;  that  the  husband  represented  to 
defendant  that  he  was  the  owner  of  said  certificate,  and 
defendant  had  no  notice  or  knowledge  that  the  plaintiff 
had,  or  claimed,  any  interest  in  said  certificate ;  that  de- 
fendant never  at  any  time  had  any  contract  of  surety- 
ship with  the  plaintiff. 

To  constitute  reversible  error,  the  sustaining  of  the 
demurrer  to  this  answer  must  have  been  harm- 

2.  f  ul  to  appellant  in  that  appellant  was  tiiereby  de- 
nied opportunity  to  prove  estoppel. 

The  record  discloses  that  evidence  was  admitted  upon 

all  matters  set  up  in  this  answer.    It  does  not  disclose 

that  any  offered  evidence  bearing  upon  an  es- 

3.  toppel  was  excluded.    The  record  shows  that  ap- 
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pellant  tendered  and  the  court  gave  instructions  to 
the  jury  covering  fully  all  matters  alleged  as  to  es- 
toppel, and  covering  all  the  evidence  relating  thereto. 
The  whole  trial  appears  to  have  proceeded  upon  the 
theory  that  in  actions  of  replevin  all  defenses,  including 
estoppel,  are  permissible  under  the  general  denial.  As 
appellant  was  not  so  deprived  of  any  advantage,  ap- 
pellant was  not  harmed,  and  justice  to  appellant  does 
not  require  that  this  court  determine  the  sufficiency  of 
said  answer,  nor  whether  estoppel  is  provable  under  the 
general  denial  in  actions  for  replevin* 

Under  the  assigned  error  in  overruling  the  motion  for 
a  new  trial,  appellant  claims  that  the  court  by  instruc- 
tions Nos.  5  and  6  placed  upon  appellant  the 

4.  burden  of  proving  the  defense  of  estoppel.  The 
court  expressly  charged  the  jury  that  the  burden 
of  establishing  her  right  to  recovery  of  said  certificate 
was  upon  appellee ;  and  the  court  expressly  charged  that 
the  burden  of  establishing  by  a  fair  preponderance  of 
evidence  an  estoppel  as  a  defense  was  upon  the  appel- 
lant. This  charge  was  correct  as  to  the  burden  of  proof 
of  an  estoppel.  Morgan  V.  Hoadley  (1900),  156  Ind. 
320,  59  N.  E.  935;  Waterhury  V.  MiUer  (1895),  13  Ind. 
App.  197,  41  N.  E.  383;  Newcastle  Bridge  Co.  V.  Doty 
(1906),  168  Ind.  259,  79  N.  E.  485;  McAdams  V.  Bailey 
(1907),  169  Ind.  518,  82  N.  E.  1057,  13  L.  R.  A.  (N.  S.) 
1003, 124  Am.  St.  240 ;  Cunningham  V.  Hoff  (1889) ,  118 
Ind.  263,  20  N.  E.  756. 

On  the  face  of  the  pleadings  as  they  stood  at  the 
trial,  no  question  of  estoppel  was  in  issue,  unless  the  de- 
fense of  estoppel  was  permissible  under  the  general 
denial.  But,  as  we  have  stated,  the  issue  of  estoppel 
was  as  fully  tried  as  if  it  were  admissible  under  the  gen- 
eral denial,  and  as  if  it  were  specially  pleaded ;  and  an 
instruction  as  to  the  burden  of  proof  of  an  estoppel  was 
applicable  to  the  situation  actually  existing  at  the  trial 
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and  to  the  issue  actually  presented  to  the  jury.  Under 
these  circumstances,  there  was  no  error  in  giving  in- 
structions Nos.  5  and  6.  Price  v.  Hallett  (1896),  138 
Mo.  561,  38  S.  W.  451 ;  McDonnell  v.  DeSoto  Savings, 
etc.,  Asm.  (1903),  175  Mo.  250,  75  S.  W.  438,  97  Am. 
St.  592. 

Appellant  claims  that  the  court  erred  in  refusing  to 
give  its  tendered  instruction  No.  16,  which,  after  quot- 
ing the  statute,  states  that  if  the  jury  should  find  from 
the  evidence  that  there  was  a  contract  of  suretyship 
between  the  plaintiff  and  her  husband,  but  that  the  de- 
fendant was  not  a  party  to  this  contract,  the  jury  should 
find  for  the  defendant. 

Assuming  for  the  purpose  of  the  statement  that  this 
tendered  instruction  correctly  states  the  law,  the  sub- 
stance of  the  same  is  fully  covered  by  appellant's 

5.  instructions  Nos.  12  and  14,  which  were  given  by 
the  court,  No.  12  stating  that  it  is  not  enough 

for  the  plaintiff  to  show  that  as  between  herself  and 
her  husband  she  is  surety,  but  she  must  show  that  the 
defendant  either  contracted  with  her  as  surety,  or  that 
the  circumstances  were  such  as  to  charge  the  defendant 
with  knowledge  of  such  fact,  and  No.  14  stating  that  the 
plaintiff  must  show  that  she  entered  into  a  contract  of 
suretyship  with  defendant,  and  that  the  defendant  had 
knowledge  of  the  fact  that  her  connection  with  the  con- 
tract was  in  the  nature  of  a  suretyship. 

Neither  of  these  instructions  tendered  or  given  cor- 
rectly states  the  law,  each  being  more  favorable  than 
appellant  was  entitled  to,  because,  in  so  far  as 

6.  these  instructions  state  that  there  must  exist  a 
contract  of  suretyship  between  plaintiff  and  de- 
fendant, they  are  at  least  misleading.  The  fact  that  the 
plaintiff  is  a  married  woman  and  that  her  property  is 
pledged  for  a  debt  of  her  husband  creates  a  relation  of 
suretyship  on  her  part  which  is  binding  on  defendant, 
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unless  defendant  shows  that  she  is  estopped  to  assert 
such  suretyship,  and  if  defendant  were  a  party  to  the 
contract  of  suretyship,  an  estoppel  could  not  exist.  She 
need  show  nothing  in  the  first  instance  as  to  knowledge 
by  the  defendant  of  her  suretyship.  International,  etc., 
Loan  Assn.  V.  Watson  (1901),  158  Ind.  508,  64  N.  E.  23. 
The  burden  is  on  the  defendant  to  show  an  estoppel,  and 
this  includes  defendant's  lack  of  knowledge  or  opportu- 
nity; and  if  defendant  introduces  evidence  tending  to 
show  an  estoppel,  then  for  the  first  time  plaintiff  is  called 
upon,  in  rebuttal,  to  show  that  defendant  knew  or  should 
have  known. 

Appellant  claims  error  in  the  court's  refusal  to  give 
its  tendered  instruction  No.  18.  In  so  far  as  this  in- 
struction is  proper,  it  is  covered  by  instructions  Nos.  3, 
15,  19  and  20,  given  by  the  court  at  appellant's  request. 
Furthermore,  this  instruction  would  have  stated  to  the 
jury:  That  if  the  jury  found  "that  defendant  had  no 
actual  notice  or  knowledge  that  said  husband  was  not 
the  owner  thereof,  then  I  instruct  you  that  the  defendant 
was  not  required  to  inquire  as  to  the  capacity  of  the 
plaintiff  to  make  such  a  contract,  nor  can  knowledge  be 
imputed  to  it  that  thecertificate  was  the  property  of  the 
plaintiff,  and  that  her  husband  was  pledging  her  prop- 
ery  to  secure  the  payment  of  his  debt." 

Much  less  than  actual  knowledge  would  charge  the  de- 
fendant. Circumstances  might  put  the  defendant  upon 
inquiry;  and,  if  so,  the  defendant  was  required 

7.  to  inquire,  as  a  reasonably  prudent  person  would 
have  inquired ;  and  if  the  defendant  failed  so  to 
do,  knowledge  is  imputed  of  all  defendant  would  have 
learned,  and,  having  such  knowledge,  the  defendant 
could  not  assert  estoppel  against  the  plaintiff.  There- 
fore there  was  no  error  in  refusing  this  instruction. 

It  is  sufficient  to  say  of  appellant's  assigned  error, 
in  the  court's  refusal  to  give  its  tendered  instruc- 
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5.    tions  Nos.  10,  21,  22,  23  and  24,  that  they  are 
each  fully  covered  by  other  instructions  given  by 
the  court. 

The  court  overruled  defendant's  objection  to  the  fol- 

Jowing  question  propounded  to  plaintiff's  husband  as  a 

witness:     "At  the  time  you  got  this  certificate 

8.  from  your  wife  and  gave  it  to  Mr.  Amt,  did  your 
wife  receive  anything  from  the  bank  for  it?" 

The  ground  of  the  objection  stated  was  that  the  witness 
would  be  thus  permitted  to  decide  one  of  the  issues  in 
the  case.  The  question  called  for  a  fact  as  to  whether 
the  wife  had  received  anything  from  the  bank.  Boltes 
Land,  etc.,  Co.  v.  Sutton  (1903),  32  Ind.  App.  14,  20,  69 
N.  E.  179. 

Appellant  complains  of  the  ruling  permitting  the 
plaintiff  to  state  as  a  witness  what  her  husband  said  to 
her  at  the  time  he  applied  for  and  she  signed  and  de- 
livered the  certificate  to  him,  in  substance,  that  he 
wanted  the  certificate  to  use  as  security  for  a  loan  at  the 
Citizens'  Bank,  and  what  he  said  at  the  time  he  returned 
to  her  with  the  certificate  and  she  re-signed  it  at  the 
place  indicated  by  defendant's  cashier,  in  substance,  that 
she  "had  not  signed  it  in  the  right  place" ;  and  the  ap- 
pellant further  complains  of  the  refusal  of  the  court  to 
strike  out  some  of  these  items  of  testimony. 

All  the  alleged  errors  last  above  referred  to  are  by 
appellant,  in  its  points  and  argument,  treated  together, 
and  not  separately,  and  this  court  passes  on  them  in  the 
same  manner. 

Plaintiff's    husband    had    testified,    and    appellant's 

cashier  afterwards  testified,  that  the  cashier  had  told 

the  husband  that  it  would  be  better  to  have  the 

9.  certificate  signed  on  the  regular  line.     This  sug- 
gestion resulted  in  the  husband's  request  of  his 

wife  that  she  re-sign  the  certificate  at  the  point  indi- 
cated, because  she  had  not  signed  it  in  the  right  place ; 
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and  under  these  circumstances  appellant  is  in  no  posi- 
tion to  complain  that  the  request  was  made  or  that  the 
wife  was  permitted  to  testify  that  the  request  was  made. 
Furthermore,  as  all  the  conversations  objected  to 
were  a  part  of  the  pertinent  and  material  act  of  the  pro- 
curing by  the  husband  and  the  delivery  by  the 

10.  wife  of  the  certificate,  they  were  a  part  of  the 
res  gestae,  and  not  hearsay.    Such  statements 

are  not  received  as  conclusive,  but  to  assist  in  determin- 
ing the  true  character  of  the  transaction.  Creighton 
V.  Hoppis  (1885),  99  Ind.  369;  Fox  V.  Cox  (1897),  20 
Ind.  App.  61,  50  N.  E.  92;  Baker  V.  Baker  (1908),  43 
Ind.  App.  26,  86  N.  E.  864.  They  tended  to  show  the 
intent  of  the  wife  in  doing  the  act.  They  were  made 
while  she  was  in  possession,  and  they  also  tended  to 
show  that  there  was  no  real  change  of  ownership. 
McConnel  V.  Hanna  (1884),  96  Ind.  102.  It  is  not 
clear  that  plaintiff  may  not  show  a  contract  between 
herself  and  her  husband,  though  made  in  the  absence  of 
the  appellant  Hogue  V.  McClintock  (1881),  76  Ind. 
205,209. 

Another  ground  of  objection  to  several  of  the  above 

items  is  that  the  plaintiff  should  not  be  permitted  to 

deny  the  purpose  and  meaning  of  her  written 

11.  power  of  attorney  and  assignment  of  the  stock. 
The  form  of  the  wife's  signed  instruments  in  such 

cases  does  not  prevent  her  from  showing  the  real  fact 
and  the  actual  substance,  subject  to  the  grantee's -right 
to  show  estoppel.  Much  more  i)Ositive  and  expressive 
is  a  signed  and  delivered  deed  of  conveyance,  and  yet 
the  same  may  be  shown  to  be  a  mortgage.  Creighton 
V.  HoppiSf  supra;  Webb  V.  John  Hancock,  etc.,  Ins.  Co. 
(1903),  162  Ind.  616,  69  N.  E.  1006,  66  L.  R.  A.  632. 
Therefore  the  rule  that,  under  the  construction  by  the 
federal  courts  of  the  federal  National  Bank  Act,  an  as- 
signment of  a  certificate  of  national  bank  stock  without 
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transfer  on  the  books  of  the  blinking  corporation  is  a 
complete  transfer,  vesting  title  in  the  transferee,  is  not 
in  point.  Even  though  the  transfer  had  been  made  on 
the  bank's  books,  the  plaintiff  might,  inasmuch  as  sub- 
stance and  not  form  is  regarded,  show  that  the  certif- 
icate was  her  property,  and  the  completeness  of  the 
transfer,  whether  by  assignment  only  or  by  an  entry  on 
the  books  of  the  corporation,  would  be  pertinent  only 
to  the  issue  of  estoppel. 

Where,  upon  all  the  facts  being  shown,  it  appears  that 

the  wife  has  absolutely  and  completely  parted  with  her 

title  by  an  executed  arrangement,  and  that  noth- 

12.  ing  remains  in  her  contingent  upon  her  husband's 
paying  his  debts,  her  conveyance  or  assignment 
will  be  binding  upon  her,  though  the  purpose  of 

13.  so  doing  was  the  actual  pajring  of  her  husband's 
debts.    Rogers  V.  Shewmaker   (1901),  27  Ind. 

App.  631,  60  N.  E.  462,  87  Am.  St.  274.  It  will  be 
noted  in  the  case  last  above  cited,  and  relied  upon  by  ap- 
pellant, that  the  wife  not  only  completely  and  without 
contingency  or  condition  parted  with  her  title  at  the 
time  she  executed  the  conveyance  in  question,  but  that 
the  property  had  been  actually  used  for  the  payment  of 
her  husband's  debts,  and  that  quite  a  number  of  years 
had  elapsed  before  she  sought  to  set  aside  the  convey- 
ance. But  where  the  fact  is  that  the  wife  simply 
pledges  her  property  to  be  used  or  returned,  or  released, 
contingent  upon  the  default  or  payment  by  her  husband 
of  his  debts,  the  arrangement  is  not  an  absolute  or  com- 
plete parting  with  her  title,  though  the  face  of  the 
papers  signed  by  her  may  so  indicate.  McCoy  v.  Bams 
(1894),  136  Ind.  378,  36  N.  E.  134.  Therefore  there 
was  no  error  in  overruling  appellant's  objections,  so  far 
as  the  last-stated  ground  of  objection  is  concerned. 

The  remaining  assignment  of  error,  in  overruling  the 
motion  for  a  new  trial,  is  that  the  verdict  of  the  jury  is 
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not  sustained  by,  sufficient  evidence.  No  point,  on 
14.  this  assignment  is  made  in  appellant's  brief.  The 
record  discloses,  however,  very  little  dispute  as 
to  any  material  fact,  except  as  to  whether  defendant  was 
informed  by  plaintiff's  husband  before  he  procured  and 
pledged  the  stock  that  the  stock  belonged  to  his  wife. 
There  was  evidence  that  the  defendant  was  so  informed, 
and  this  was  denied  by  appellant's  cashier.  There  was 
sufficient  evidence,  pro  and  con,  to  raise  an  issue  of  fact, 
and  this  issue  was  settled  by  the  jury  in  favor  of  the 
plaintiff.  Under  the  well-settled  rule  this  court  cannot 
reverse  the  judgment  on  this  assignment.  Boland  v. 
Clatidel  (19i3),  181  Ind.  295,  298,  104  N.  E.  577;  Cleve- 
land, etc.,  R.  Co.  V.  Simpson  (1914),  182  Ind.  693,  104 
N.  E.  301,  108  N.  E.  9. 

Finding  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Note. — Reported  in  115  N.  E.  55.  Husband  and  wife:  liability 
of  wife  as  surety  for  husband's  debt,  27  Am.  Rep.  26;  conflict  of 
laws  as  to  capacity  of  wife  to  become  surety  for  husband,  57  L.  R. 
A.  513,  L.  R.  A.  1916 A  1054.  Evidence:  parol,  varying  written  con- 
tract, admissibility,  17  L.  R.  A.  270;  admissibility  of  parol  evi- 
dence that  a  written  instrument  which  on  its  face  imports  a 
complete  transfer  of  interest  in  property  was  intended  to  operate 
as  a  pledge  or  mortgage,  L.  R.  A.  1916B  18.  See  under  (4)  16 
Cyc  811;  (11)  17  Cyc  672;  (12)  21  Cyc  1508;  (13)  21  Cyc  1489. 
Appeal  to  United  States  Supreme  Court  dismissed  for  lack  of 
federal  question,  249  U.  S.  448,  39  Sup.  Ct  830. 


Arnold  et  al.  v.  State  of  Indiana,  ex  rel.  Davis. 

[No.  23,527.     Filed  April  17,  1919.] 

1.  Mandamus. —  Office. —  Possession. —  Mandamus  is  the  proper 
remedy  to  obtain  possession  of  an  office  from  a  person  wrong- 
fully holding  over  where  the  facts  show  that  the  plaintiff  has 
been  legally  elected  to,  and  has  qualified  for,  the  office,    p.  224. 

2.  Elections. — Tie  Vote. — Casting  Lots.— Section  15  of  Acts 
1905  p.  219,  §8989  Bums  1914,  which  provides  that,  in  case 
of  a  tie  vote  for  candidates  for  office  in  town  elections,  the 
inspectors  shall  determine  by  lot  which  of  them  shall  be  de- 
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dared  elected,  applies  to  all  town  elections  and  not  only  to  the 
first  election  following:  incorporation,  in  view  of  §14  and  the 
acts  of  1909  and  1911  amending  the  act  of  1905,  and  there 
being:  nothing:  in  the  history  of  the  le£:islation  to  indicate  a 
different  construction,    p.  227. 

From  Vanderburg  Circuit  Court;  F.  M.  Hostetter, 
Judge. 

Mandamus  by  the  State  of  Indiana,  on  the  relation  of 
Elijah  Davis,  against  James  R.  Arnold,  and  others. 
From  a  judgment  for  the  relator,  the  defendant  ap- 
peals.   Affirmed. 

John  B.  Bilderback,  David  Com  and  Harvey  Harmon, 
for  appellants. 

Charles  O.  Baltzell  and  Robert  C.  Baltzell,  for  appel- 
lee. 

Lairy,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  appellee  in  a  mandamus  proceeding  brought  to 
compel  appellants  to  recognize  relator  as  the  trustee 
from  the  second  ward  of  the  town  of  Oakland  City,  and 
to  permit  him  to  discharge  the  duties  of  that  office  to 
which  he  claims  to  be  legally  elected. 

The  material  facts  disclosed  by  the  record  show  that 
Oakland  City  is  a  town  in  Gibson  county  having  five 
wards  and  five  town  trustees.  On  November  2,  1915,  a 
general  election  for  municipal  purposes  was  held  in  Oak- 
land City,  at  which  relator  was  a  candidate  for  the  office 
of  town  trustee  from  the  second  ward  against  Walter 
Turner  and  William  Stewart.  The  election  resulted  in 
a  tie  vote  between  relator  and  Turner,  they  having  re- 
ceived a  greater  number  of  votes  than  Stewart.  Novem- 
ber 3, 1915,  the  vote  of  the  two  precincts  into  which  the 
town  was  divided  was  canvassed  by  the  election  com- 
missioners consisting  of  the  town  clerk,  Cora  Mahall, 
and  Carl  Powers  and  John  J.  Wallace.  After  can- 
vassing the  vote  the  result,  showing  the  tie  vote  between 
relator  and  Turner,  was  certified  to  the  town  clerk,  who 
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certified  the  same  to  the  board  of  trustees  of  the  town, 
which  board,  at  a  reguler  meeting,  declared  by  a  resolu- 
tion that  no  person  had  been  elected  as  trustee  for  the 
second  ward.  Afterward,  on  December  20,  1915,  the 
election  inspectors  met  in  the  presence  of  the  two  candi- 
dates having  the  equal  number  of  votes  and  determined 
by  lot  that  relator  was  elected,  and  so  declared,  and  on 
the  following  day  a  certificate  of  election  was  delivered 
to  him,  which  was  filed  in  the  office  of  the  town  clerk. 
On  December  25,  1915,  relator  qualified  by  taking  the 
oath  of  office,  and  on  the  first  Monday  in  January,  1916, 
presented  himself  and  demanded  the  right  to  perform  the 
duties  pertaining  to  the  oflfice  of  trustee  from  the  second 
ward  of  said  town.  Appellant  Arnold,  who  was  trustee 
of  said  town  from  the  second  ward  for  the  term  inune- 
diately  preceding  the  term  for  which  relator  was  de- 
clared elected  as  aforesaid,  claimed  the  right  to  hold 
over.  The  other  two  appellants,  Robert  P.  Smith  and 
Edward  Burkhart,  were  trustees  of  said  town,  as  were 
also  Fred  Schentrup  and  Harlan  Kays;  and  when  the 
relator  attempted  to  assume  the  duties  of  his  office  he 
was  prevented  from  doing  so  by  appellants  over  the  pro- 
test of  the  other  two  members  of  the  board  of  trustees. 

The  facts  stated  are  sufficient  for  an  understanding 
of  the  questions  involved.  The  trial  court  overruled  a 
demurrer  addressed  to  the  complaint  by  appellants,  to 
which  ruling  an  exception  was  reserved.  On  request  the 
court  found  the  facts  specially  and  pronounced  its  con- 
clusions of  law  thereon  in  favor  of  appellee.  Excep- 
tions were  reserved  to  the  conclusions  of  law.  The 
questions  thus  reserved  are  assigned  as  error. 

Appellants  assert  that  mandamus  is  not  the  proper 

remedy  under  the  facts  disclosed,  but  that  question  has 

been  decided  adversely  to  appellants  by  this  court. 

1.  Couch  V.  State,  ex  rel  (1907) ,  169  Ind.  269,  82  N. 
E.  457,  124  Am.  St.  221. 
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The  principal  point  in  dispute  arises  out  of  the  con- 
struction to  be  placed  on  §8989  Bums  1914,  being  §15 
of  an  act  concerning  municipal  corporations,  Act?  1905 
p.  219.  Appellants  contend  that  the  provision  in  that 
section  for  determining  a  tie  vote  by  the  casting  of  lots 
applies  only  to  the  first  election  held  after  the  incorpora- 
tion of  a  town,  and  that  it  has  no  application  to  subse- 
quent town  elections.  To  sustain  this  position  the  at- 
tention of  the  court  is  called  to  the  last  provision  of  that 
section,  which  requires  that  the  inspectors  make  out  a 
certificate  showing  the  persons  elected,  and  file  the  same 
with  the  clerk  of  the  circuit  court  of  the  county  within 
ten  days  after  such  election,  and  providing  that  no  act 
or  ordinance  of  the  board  of  trustees  chosen  at  such  elec- 
tion should  be  valid  until  the  act  was  complied  with  in 
this  respect,  and  also  calls  attention  to  two  decisions  by 
this  court  holding  that  such  provision  applied  only  to  the 
first  election  held  pursuant  to  the  incorporation  of  a 
town,  and  not  to  subsequent  town  elections.  Low  V. 
Dallas  (1905),  165  Ind.  392,  75  N.  E.  822;  Daly  V.  Gub- 
bins  (1907),  170  Ind.  105,  82  N.  E.  659. 

The  statutes  on  the  subject  are  somewhat  confused 
and  conflicting,  and  their  meaning  is  not  altogether 
clear;  but,  after  a  consideration  of  the  cases  cited  and 
an  examination  of  the  previous  legislation  on  the  sub- 
ject the  court  is  of  the  opinion  that  the  provision  for  de- 
ciding a  tie  vote  by  the  casting  of  lots  embodied  in  §15, 
supra,  of  the  act  applies  to  all  town  elections.  1  R.  S. 
1852  p.  482;  Acts  1873  p.  218,  amending  §§16,  17,  Acts 
1852,  supra. 

An  examination  of  the  act  of  1852,  supra,  cited 
shows  that  the  eleventh  section  provides  for  the  holding 
of  the  first  election  of  municipal  officers  after  the  incor- 
poration of  a  town;  §12  provides  for  subsequent  elec- 
tions of  town  officers  to  be  held  annually  on  the  first 
Vol.  188—15 
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Monday  of  May ;  §13  provides  the  time  during  which  the 
polls  shall  be  kept  open  at  all  town  elections;  §14  pro- 
vides for  inspectors  at  the  first  election  and  for  receiving 
and  canvassing  the  votes ;  and  §15  provides  what  officers 
shall  be  elected  at  the  first  election  and  at  all  subse- 
quent elections.  Section  16  of  that  act  is  as  follows: 
"The  persons  having  the  greatest  number  of  votes  shall 
be  declared  elected  as  such  trustees,  and  the  persons 
who  receive  the  greatest  number  of  votes  respectively 
for  clerk,  marshal,  assessor,  and  treasurer,  as  desig- 
nated by  the  ballot  for  such  office,  shall  be  declared  so 
elected ;  and  if  two  or  more  shall  have  an  equal  and  high- 
est number  of  votes,  and  there  be  no  choice,  the  inspect- 
ors of  such  election  shall  forthwith  determine  by  lot 
which  shall  be  deemed  elected,  and  it  shall  be  the  fur- 
ther duty  of  such  inspectors  to  make  a  certified  state- 
ment over  their  own  signatures,  of  the  persons  elected 
to  fill  the  several  offices  in  said  town,  and  file  the  same 
with  the  clerk  of  the  circuit  court,  in  the  county  thereof 
within  ten  days  from  the  day  of  such  election,  and  no 
act  or  ordinance  of  any  board  of  trustees  chosen  at  such 
election  shall  be  valid  until  the  provisions  of  this  section 
are  substantially  complied  with/' 

When  considered  in  connection  with  the  other  sec- 
tions of  the  act  to  which  reference  is  made,  it  is  clear 
that  the  section  quoted  applied  not  only  to  the  first  elec- 
tion after  the  incorporation  of  a  town,  but  to  all  subse- 
quent elections  as  well.  Under  that  act  an  entire  new 
board  of  town  trustees  was  elected  each  year;  and,  so 
long  as  that  condition  continued  unchanged,  this  court 
held  that  the  entire  sectioii,  including  the  latter  part 
with  reference  to  the  filing  of  the  certificate  of  the  in- 
spectors with  the  county  clerk,  applied  to  all  town  elec- 
tions. Dinwiddle  V.  Town  of  RtLshville  (1871),  37  Ind. 
66;  Pratt  V.  Luther  (1873),  45  Ind.  250. 

In  1881  an  act  was  passed  changing  the  terms  for 
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which  trustees  were  elected  so  that  the  terms  of  all  of 
the  trustees  of  a  town  could  not  expire  at  the  same  time. 
This  act  also  provided  that  in  case  of  a  tie  vote  the 
inspector  should  determine  who  was  elected  as  then 
provided  by  law,  which  was  by  casting  lots.  Acts  1881 
p.  708,  §3311  R.  S.  1881.  After  this  act  was  passed, 
the  cases  of  Low  V.  Dallas,  supra,  and  Daly  V.  Gubbins, 
supra,  were  decided,  in  which  it  was  held  that  the  change 
in  the  election  of  town  trustees  as  made  by  the  act  of 
1881,  supra,  required  that  the  application  of  the  latter 
part  of  the- section  with  reference  to  the  filing  of  the 
certificate  of  election  be  modified  so  as  to  apply  to  the 
first  election  held  upon  the  incorporation  of  a  town. 
The  decision  in  those  cases  apply  only  to  the  latter  pro- 
vision of  the  section,  and  only  to  elections  held  subse- 
quently to  the  taking  effect  of  the  act  of  1881,  supra. 
The  Cases  of  Dinwiddle  V.  Town  of  Rushville,  supra,  and 
Pratt  V.  Luther,  supra,  were  not  overruled  or  discredited. 
The  decision  in  the  later  cases  did  not  in  any  way  refer 
to  or  affect  the  provision  of  the  section  with  reference 
to  deciding  who  should  be  deemed  elected  in  case  of  a 
tie  vote. 

The  statutes  to  which  reference  has  been  made  stood 
without  substantial  change  until  1905.  §§4327-4333 
Bums  1901.  Section  16  of  the  act  of  1852,  supra,  has 
been  carried  forward  in  all  subsequent  legislation  on 
the  subject,  and  was  embodied  without  substantial 
change  as  §15  of  the  act  of  1905  concerning  municipal 
corporations.  Acts  1905  p.  219,  supra.  While  other 
sections  of  the  act  of  1905  have  been  amended,  §15  is 
still  the  law. 

An  examination  of  §14  of  the  act  of  1905,  supra, 

clearly  shows  that  it  applies  to  all  town  elections,  and 

the  subsequent  enactments  of  1909  and   1911 

2.  alike  indicate  that  they  are  applicable  to  all  town 
elections.    Acts  1909  p.  359;  Acts  1911  p.  71. 
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There  is  nothing  in  the  history  of  this  legislation  or  in 
the  present  act  to  indicate  that  the  provision  with  ref- 
erence to  deciding  by  lot  between  rival  candidates  in 
case  of  a  tie  vote  does  not  apply  to  all  town  elections. 

The  trial  court  did  not  err  in  the  construction  placed 
on  the  statute.  Appellants'  demurrer  was  properly 
overruled,  and  the  conclusions  of  law  announced  by  the 
court  are  correct.    Judgment  affirmed. 

Nois. — Reported  in  122  N.  E.  769.  Mandamus  ag^ainst  public 
officers,  98  Am.  St.  863. 


Wheeler  v.  State  of  Indiana. 

[No.  23,359.    FOed  April  18,  1919.1 

Cbiminal  Law. — Appeal. — Briefs. — Sufficiency. — ^Where  Uie  ap- 
pellant's brief  fails  to  make  clear  what  error  is  complained  of, 
and  is  in  such  condition  that  the  question  whether  error  was 
committed  cannot  be  determined  from  it,  the  court  on  appeal 
will  not  search  the  record  to  find  error,  in  view  of  the  fifth 
clause  of  Rule  22. 

From  Marion  Criminal  Court  (45,763) ;  James  A. 
Collins,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Charles 
Wheeler.  From  a  judgment  of  conviction  the  defend- 
ant appeals.    Affirmed. 

Joseph  G.  Graham  and  Roach  &  Ballard,  for  appel- 
lant. 

Ele  Stansbury,  Attorney-General,  Alvah  J.  RucJcer, 
Elmer  E.  Hastings  and  Dale  F.  Stansbury,  for  the  state. 

TOWNSEND,  J. — ^Appellant  was  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  life  imprisonment. 

Appellant's  brief  is  in  such  condition  that  we  can- 
not tell  that  any  error  was  committed.  It  presents 
niunerous  motions  at  numerous  times  with  reference  to 
the  jury,  and  indicates  that  evidence  was  heard  on  these 
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motions  and  examination  of  jurors  made,  and  examina- 
tion of  jury  commissioners  made;  but  it  is  nowhere 
made  clear  what  error  appellant  is  complaining  of. 
When  he  complains  of  the  exclusion  of  evidence  to  sus- 
tain a  motion,  he  does  not  set  out  the  questions,  the 
offers  to  prove  and  the  rulings  of  the  court  thereon, 
or  exception  thereto,  or  tell  where  this  may  be  found; 
in  fact,  does  nothing  to  make  his  pretended  points  in- 
telligible. 

From  what  we  are  able  to  gather  from  the  oral  argu- 
ment and  the  brief  of  the  state,  we  are  inclined  to  think 
that  all  of  the  errors  of  the  court  lean  towards  virtue's 
side.  That  is  to  say,  that  because  appellant  was  a  per- 
son of  African  descent,  the  court  perinitted  his  lawyers 
greater  latitude  in  motions  and  objections,  and  conten- 
tions about  different  things,  in  the  introduction  of  evi- 
dence thereon,  than  the  law  required  him  to  give  them. 
It  appears  that  the  trial  court  was  more  than  fair  to 
appellant. 

The  brief  being  in  such  condition  that  even  the  coun- 
sel who  argued  the  case  orally  cannot  understand  it 
himself,  we  are  at  a  loss  to  know  why  we  should  be 
called  upon  to  search  the  record  to  find  some  error. 
Subdivision  5,  Rule  22,  is  too  plain  to  require  construc- 
tion. 

Judgment  of  the  trial  court  is  affirmed. 

Note.— Reported  in  122  N.  E.  769. 
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The  Cincinnati,  Richmond    and    Fort  Wayne 
Railroad  Company  v.  The  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis 
Railroad  Company. 

[No.  23,229.    Filed  April  18,  1919.] 

1.  Deeds. — Right  of  Way. — Evidence. — Acta  and  Declarations 
of  Parties. — Construction. — Where  a  deed  conveying  a  right  of 
way  to  a  railroad  c6mpany  is  silent  as  to  the  width  thereof, 
in  litigation  concerning  such  right  of  way  in  which  the  width 
is  important  the  contemporaneous  acts  and  declarations  of  the 
parties  to  the  deed,  and  also  their  subsequent  acts  performed 
before  a  controversy  arises,  are  admissible  to  fix  such  width, 
p.  235. 

2.  Deeds. — Right  of  Way. — Failure  to  Fix  Widths — Action. — 
Evidence. — PUU  of  Adjoining  Tra^st. — ^Where  the  same  deed 
conveyed  from  the  grantor  to  the  defendant  railroad  com- 
pany's predecessor  a  right  of  way  through  two  adjoining  tracts 
of  land  without  specifying  the  width  of  such  right  of  way, 
a  plat  of  the  tract  adjoining  the  one  in  controversy  which 
showed  such  width,  and  which  was  filed  for  record  two  years 
after  the  execution  of  the  deed  but  many  years  before  the 
controversy  arose,  was  properly  admitted  in  evidence  in  an 
action  involving  the  width,    p.  236. 

3.  Dedication. — Public  Streets. — Effect  as  to  Land  Previously 
Sold. — ^A  grantor's  conveyance  by  quit-claim  deed  of  a  right  of 
way  across  unplatted  land  to  a  railroad  company  that  was 
authorized,  under  Local  Laws  1848  p.  176,  to  receive  land  in 
fee  for  such  purpose,  vested  a  fee-simple  title  thereto  in  the 
company,  and,  though  the  width  of  such  right  of  way  was  not 
specified,  where  the  parties  understood  and  intended  it  to  be 
eighty  feet,  the  grantor  was  without  authority  to  dedicate 
such  right  of  way  as  a  part  of  a  street  in  a  subi^equent  plat 
of  adjoining  land.     p.  237. 

4.  Municipal  Cokpobationb.— Streets.— Establishment  by  Public 
User. — Railroad  Right  of  Way. — Where  a  grantor  conveyed  by 
quit-claim  deed  a  right  of  way  to  a  railroad  company  in  fee 
simple,  without  specifying  the  width  thereof,  but  the  parties 
understood  and  intended. the  width  to  be  eighty  feet,  and  the 
company  and  its  successor  were  in  undisturbed  possession 
thereof  for  more  than  forty  years,  using  it  for  its  tracks  and 
for  loading  and  unloading  cars,  etc.,  the  fact  that  the  public, 
as  well  as  persons  having  business  with  the  railroad  company, 
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^  drove  over  a  part  of  it  does  not  show  a  use  that  is  either  ex- 
clusive or  adverse  so  as  to  establish  a  street  by  public  user. 
p.  239. 

From  Delaware  Circuit  Court;  Frank  EUis,  Judge. 

Suit  by  the  Cincinnati,  Richmond  and  Fort  Wayne 
Railroad  Company  against  the  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis  Railroad  Company.  From  a 
judgment  for  the  defendant,  the  plaintiff  appeals.  Af- 
finned, 

Roscoe  D.  Wheat,  Frank  B.  Jaqtui  and  Orr  &  Clark, 
for  appellant. 

Frank  L.  Littleton,  Charles  P.  Stewart  and  Macey, 
Nichols  &  Bales,  for  appellee. 

Myers,  J. — ^This  was  a  suit  by  appellant  against  ap- 
pellee, whereby  the  former  sought  to  enjoin  the  latter 
from  further  entering  upon  its  land  and  doing  the 
things  necessary  for  the  permanent  laying  of  a  railroad 
switch  track  thereon ;  for  a  mandate  requiring  appellee 
to  remove  that  part  of  the  track  in  course  of  construc- 
tion and  to  require  it  to  restore  the  premises  to  its  for- 
mer condition. 

The  complaint  was  in  one  paragraph.  The  cause 
was  tried  by  the  court;  special  findings  of  fact  were 
made,  conclusion  of  law  was  stated  thereon,  and  judg- 
ment was  rendered  in  favor  of  appellee.  The  appel- 
lant's motion  for  a  new  trial  was  overruled,  and  this 
ruling  is  the  only  error  assigned.  The  specifications 
relied  on  in  support  of  this  motion  are:  (1)  The  de- 
cision of  the  court  is  not  sustained  by  sufficient  evi- 
dence; (2)  the  decision  of  the  court  is  contrary  to  law; 
(3)  the  court  erred  in  admitting  in  evidence,  over  ob- 
jections by  appellant,  the  plat  of  an  extension  of 
Mumma's  addition  to  the  city  of  Winchester,  Indiana; 
and  (4)  error  of  the  court  in  refusing  to  strike  out  this 
plat. 
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The  questions  here  for  decision  make  it  unnecessarjr 
for  us  to  set  out  the  substance  of  the  complaint,  as  the 
special  findings  furnish  the  basis  for  the  controlling 
features  in  this  case.  Briefly  stated,  these  findings 
show  that  on  May  26,  1851,  John  Mumma  was  the 
owner  of  certain  real  estate  adjoining  the  town  of  Win- 
chester as  originally  laid  out,  and  on  that  day  conveyed 
by  deed  to  the  Indianapolis  and  Bellefontaine  Railroad 
Company  the  right  of  way  for  a  railroad  east  and  west 
over  the  same.  On  June  9,  1851,  Mumma  platted  a 
certain  portion  of  this  real  estate  as  an  addition  to  the 
town  of  Winchester.  The  ground  thus  platted  abutted 
both  sides  of  the  right  of  way  so  deeded  to  the  railroad 
company.  On  this  plat  the  blocks,  lots  and  streets  are 
shown.  The  width  and  names  of  the  streets  are  given, 
and  the  size  of  the  lots  are  designated  in  figures.  Block 
No.  3  is  described  as  being  169  feet  east  and  west  and 
eighty  feet  north  and  south,  and  is  in  possession  of  ap- 
pellant as  owner  through  successive  conveyances  from 
Mumma.  This  block  abuts  Meridian  street  on  the  east, 
Pearl  street  on  the  south,  an  alley  on  the  west,  and  so- 
called  Railroad  avenue  on  the  north.  As  shown  on  the 
plat.  Meridian  street  is  eighty-two  feet  wide.  Pearl 
street  is  sixty-six  feet  wide,  the  alley  twelve  feet  wide 
and  Railroad  avenue  110  feet  wide,  and  embraces  the 
tract  of  the  Indianapolis  and  Bellefontaine  Railroad. 
On  this  plat  block  No.  3,  and  others  east  and  west  of  it, 
are  designated  as  Commercial  Row.  On  October  18, 
1853,  Mumma  made  an  additional  plat  which  included 
real  estate  belonging  to  him  adjoining  both  sides  of  the 
right  of  way  of  the  Indiaiiapolis  and  Bellefontaine 
Railroad  Company,  and  immediately  to  the  east  and 
adjoining  the  real  estate  which  he  had  platted  on  June 
9,  1851.  This  plat  was  filed  and  recorded  and  is  known 
as  "Mumma's  Extension."  The  right  of  way  of  the 
Indianapolis  and  Bellefontaine  Railroad  Company  ex- 
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tends  from  the  west  to  the  east  across  the  said  exten- 
sion, and  is  continuous  with  that  portion  of  the  right 
of  way  of  the  said  railroad  which  crosses  the  plat  of 
1851 ;  and  the  south  line  of  said  right  of  way,  as  shown 
on  the  plat  of  1853,  is  a  continuous  line  with  the  south 
line  of  the  right  of  way  as  it  appears  on  the  plat  of  1851. 
That  the  said  right  of  way  as  it  appears  on  the  plat 
known  as  Mumma's  Extension  is  eighty  feet  in  width ; 
that  in  the  years  1851-52,  Mumma's  grantee  of  said  right 
of  way  entered  upon  the  same  and  constructed  thereon 
a  main  track,  and  to  the  south  thereof  a  sidetrack;  that 
these  tracks  were  constructed  over  the  south  eighty  feet 
of  Railroad  avenue ;  that  thereafter  appellee  became  the 
successor  and  owner  of  all  the  rights,  property  and  priv- 
ileges of  the  Indianapolis  and  Bellefontaine  Railroad 
Company,  situate  and  shown  on  said  plat  as  Railroad 
avenue  and  immediately  north  of  block  No.  3 ;  that  since 
the  construction  of  said  main  track  and  sidetrack,  ap- 
pellee and  its  predecessor  have  been  continuously  in  pos- 
session of  the  eighty  feet  of  ground  north  of  the  south 
line  of  Railroad  avenue  and  abutting  block  No.  3,  and 
during  all  of  that  time  they  have  continuously  occupied 
and  used  the  same ;  that  for  more  than  thirty  years  ap- 
pellee has  used  the  space  between  its  tracks  arid  block 
No.  3  for  a  coalhouse,  toolshed,  and  as  a  place  for  the 
storage  of  materials  for  use  in  the  repair  and  construe^ 
tion  of  its  railroad,  as  also  by  its  customers  and  ship- 
pers for  the  purpose  of  loading  and  unloading  cars; 
that  in  the  year  1885  appellee  constructed  on  the  pas- 
sageway between  its  sidetrack  and  block  No.  3,  and  near 
the  northwest  comer  of  block  No.  3,  a  telegraph  and 
interlocking  tower  which  obstructed  and  closed  this 
way  for  the  use  by  teams;  that  no  part  of  the  south 
eighty  feet  of  Railroad  avenue  throughout  its  entire 
length  was  ever  in  any  manner  improved  by  the  pub- 
lic, or  by  the  town  or  city  officials  of  Winchester;  that 
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the  rails  of  the  tracks  so  constructed  as  aforesaid  within 
Railroad  avenue  projected  above  the  grade  on  which 
they  were  laid,  rendering  it  unsafe  and  inconvenient  to 
drive  over  with  teams;  that  in  the  year  1906  the  city 
of  Winchester  improved  the  north  thirty  feet  of  Rail- 
road avenue,  from  the  east  side  of  Meridian  street  to 
the  west  side  of  Main  street,  with  a  brick  pavement  for 
which  appellee's  right  of  way  was  assessed  benefits, 
which  it  paid.  Main  street  is  the  first  street  east  of 
Meridian  street  and  intersects  Railroad  avenue.  For 
more  than  forty  years  prior  to  the  bringing  of  this  suit 
appellee  maintained  upon  the  south  side  of  Railroad 
avenue  and  to  the  east  of  Meridian  street  a  third  track 
known  as  the  "Commercial"  or  "Stub''  track,  which 
extended  from  the  east  end  of  Railroad  avenue  to  the 
east  side  of  Meridian  street,  and  was  continuously  used 
by  appellee  as  a  loading  and  imloading  track,  especially 
for  the  purpose  of  loading  and  unloading  from  and  into 
the  buildings  located  on  the  south  side  of,  and  abutting 
upon,  said  Railroad  avenue,  which  buildings  were  owned 
and  used  by  divers  persons  and  corporations ;  that  some 
of  these  buildings  were  owned  by  appellant  and  occu- 
pied by  its  tenants ;  that  this  use  of  the  third  track  was 
without  objection  on  the  part  of  appellant ;  that  in  May, 
1914,  appellee  extended  said  third  track  to  the  west 
across  Meridian  street  and  south  of  the  sidetrack  to 
a  point  near  the  telegraph  and  interlocking  tower,  and 
*  over  the  ground  theretofore  continuously  used  by  it  and 
its  customers;  that  appellee  and  its  predecessor,  since 
May  26, 1851,  has  been  in  open,  notorious,  exclusive,  un- 
interrupted and  adverse  possession  under  color  of  title 
of  the  south  eighty  feet  of  Railroad  avenue  as  laid  out 
on  the  plat,  and  especially  that  part  located  to  the  west 
of  Meridian  street  north  of  block  No.  3,  which  is  the 
real  estate  in  controversy;  that  appellee  at  the  time  of 
bringing  this  suit  was  not,  nor  since  that  time  has  it  en- 
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gaged  in,  digging  up  the  soil  or  engaged  in  laying  a 
switch  track,  nor  has  it  laid  any  switch  track  upon  block 
No.  3,  the  property  of  appellant.  Upon  these  findings 
the  court  concluded  that  the  law  was  with  appellee; 
that  the  temporary  restraining  order  should  be  dis- 
solved. 

We  will  consider  the  questions  presented  in  their  re- 
verse order,  and,  in  doing  so,  our  attention  will  first  be 
directed  to  the  ruling  of  the  court  in  admitting  in  evi- 
dence a  certified  copy  of  the  plat  of  John  Mujnma's  ex- 
tension to  Mumma's  addition  to  Winchester. 

It  appears  that  the  plat  in  question  was  acknowl- 
edged and  filed  for  record  by  Mumma  in  the  recorder's 
office  of  Randolph  county  on  October  18, 1853,  as 

1.  an  extension,  to  the  east,  of  his  former  addition. 
It  shows  a  strip  of  land  eighty  feet  wide  running 
east  and  west  across  the  land  so  platted  on  which  ap- 
pears the  name  "Indianapolis  &  Bellefontaine  Railroad 
Company."  The  south  line  of  this  strip,  if  extended  west, 
would  be  the  south  line  of  Railroad  avenue  in  the  orig- 
inal plat,  and  the  north  line,  if  extended  west,  would  be 
thirty  feet  south  of  the  north  line  of  Railroad  avenue. 
Nothing  is  said  in  the  deed  from  Mumma  to  the  Indian- 
apolis and  Bellefontaine  Railroad  Company  as  to  the 
width  of  the  right  of  way  so  conveyed.  In  a  case  like  this, 
where  the  width  of  a  right  of  way  may  be  of  some  im- 
portance or  is  questioned,  and  the  instrument  or  deed 
thereto  does  not  fix  the  width,  the  contemporaneous  dec- 
larations and  acts  of  the  parties  with  reference  to  the 
same,  as  also  subsequent  acts  if  performed  before  a 
controversy  arises,  are  admissible  to  fix  such  width,  /rt- 
dianapolis,  etc.,  R.  Co.  V.  Lewis  (1889),  119  Ind.  218, 
21  N.  E.  660;  Indianapolis,  etc.,  R.  Co.  V.  Reynolds 
(1888),  116  Ind.  356,  19  N.  E.  141;  2  Elliott,  Contracts 
§1538.  Such  declarations  or  acts  are  admitted  on  the 
theory  that  they  tend  to  show  how  the  parties  under- 
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stood  the  contract  and  may  furnish  a  practical  construc- 
tion of  it.    2  Elliott,  Contracts  §1538. 

While  the  plat  in  question  did  not  include  the  par- 
ticular strip  of  land  in  controversy,  yet  the  same  deed 
gave  the  right  of  way  over  the  land  covered  by 

2.  both  plats.  Under  the  circumstances  shown  by 
this  record,  the  making  and  recording  of  the  last 
plat  by  Mumma,  fixing  the  location  and  width  of  the 
"right  of  way,"  must  be  regarded  as  indicating  to  his 
grantee  the  width  of  the  strip  thus  conveyed,  not  only 
over  that  particular  tract,  but  over  the  land  adjoining: 
it  on  the  west.  The  plat  was  properly  admitted. 
Rodgers  V.  Pittsburgh,  etc.,  R.  Co.  (1917),  255  Pa.  St. 
462,  100  Atl.  271;  Fraley  v.  Fraley  (1909),  150  N.  C. 
501,  506,  64  N.  E.  381 ;  Powers  v.  World's  Fair  Mining 
Co.  (1906),  10  Ariz.  5,  86  Pac.  15. 

As  we  see  this  case,  the  controlling  question  is 
whether  or  not  block  No.  3  owned  by  appellant  abuts  on 
the  south  the  right  of  way  of  appellee,  or  a  public  street 
known  as  Railroad  avenue.  If  Railroad  avenue  for  its 
entire  width  of  110  feet  is  a  public  street,  and  appellant 
is  the  owner  of  the  servient  estate  to  the  center  thereof, 
as  it  claims,  then  the  judgment  from  which  it  appeals 
must  be  reversed,  but,  if  appellee  is  the  owner  in  fee 
simple  of  the  south  eighty  feet  and  abutting  block  No. 
3,  as  claimed  by  it,  then  the  judgment  must  be  affirmed. 

The  special  findings  of  the  trial  court  support  the 
contention  of  appellee,  but  appellant  insists  that  the 
evidence  does  not  support  the  findings,  and  that  the 
decision  of  the  trial  court  is  contrary  to  law.  Appel- 
lant first  makes  the  point  that  appellee  by  its  proposed 
use  of  the  street  is  taking  appellant's  property  without 
due  process  of  law  in  violation  of  the  fifth  and  four- 
teenth amendments  to  the  federal  Constitution,  and, 
second,  that  the  proposed  use  will  destroy  one  of  its 
means  of  ingress  and  egress  to  its  property  without 
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just  compensation  first  assessed  and  tendered,  in  violar 
tion  of  §21,  Art.  1,  of  the  Constitution  of  Indiana.  Our 
conclusion  on  other  questions  here  presented  renders  a 
discussion  of  these  constitutional  provisions  unneces- 
sary. 

It  is  conceded  that  both  parties  to  this  appeal  derived 
title  to  their  respective  parcels  of  land  from  a  common 
source.  John  Mumma,  being  the  original  owner  of  all 
this  land,  on  May  26,  1851,  by  quitclaim  deed  released 
to  appellee's  predecessor  "the  right  of  way"  for  a  rail- 
road over  the  northeast  quarter  of  section  No.  20,  town- 
ship No:  20,  north,  range  No.  14,  not  included  in  the 
original  plat  of  the  town  of  Winchester,  nor  in  a  four- 
acre  lot  owned  by  one  Smith.  Shortly  thereafter 
Mumma's  grantee,  the  Indianapolis  and  Bellefontaine 
Railroad  Company,  constructed  a  railroad  over  this  land, 
and  along  the  line  on  which  appellee's  tracks  are  now 
located. 

The  Bellefontaine  company  was  incorporated  under 
an  act  of  the  general  assembly  of  this  state,  approved 
February  17,  1848.  Local  Laws  1848  p.  176.  Section 
16  of  this  act  authorizes  the  construction  of  the  rail- 
road; §18  authorizes  it  to  receive  from  persons  land 
necessary  for  the  construction  or  location  of  its  road; 
and  §21  provided  that :  "When  said  company  shall  have . 
procured  the  right  of  way  as  hereinbefore  provided,  it 
shall  be  seized  in  fee  simple  of  the  right  to  said  land, 
and  shall  have  the  sole  use  and  occupation  of  the  same." 

The  trial  court  found,  and  the  evidence  supports  the 

finding,  that  while  Mumma  owned  the  unplatted  land 

he  quit-claimed  a  railroad  right  of  way  across 

8.    the  same  to  a  company  authorized  by  law  to  ac- 
cept land  for  that  purpose.    The  executed  deed 
had  the  effect  to  vest  the  fee-simple  title  in  the  com- 
pany.   Laws  1848,  supra.    The  findings  supported  by 
evidence  also  show  that  the  first  plat  was  not  made  until 
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after  the  execution  of  the  deed  from  Mumma  to  the 
railroad  company.  Under  this  state  of  facts,  it  is  quite 
clear  that  Mumma  was  not  the  owner  of  all  the  land 
covered  by  the  plat  at  the  time  it  was  filed,  and  any  air 
tempt  by  him  to  dedicate  to  the  public  any  other  than 
his  own  was  without  authority  and  ineffective  for  any 
purpose.  EarU  v.  Chicago  (1891),  136  111.  277,  26  N. 
E.  370;  Hague  V.  Inhabitants,  etc.  (1873),  23  N.  J.  Eq. 
354;  Bruce  v.  Seaboard,  etc..  Railway  Corp.  (1906),  52 
Fla.  461,  467,  41  South.  883;  State,  ex  rel  v.  Morgan's, 
etc..  Steamship  Co.  (1903),  111  La.  120,  35  South.  482;. 
City  of  Detroit  V.  Detroit,  etc.,  R.  Co.  (1871),  23  Mich. 
173;  McShane  V.  City  of  Moberly  (1883),  79  Mo.  41; 
Ward  V.' David  (1850),  3  Sandf.  (N.  Y.  Super.)  502. 

We  have  no  fault  to  find  with  appellant's  conten- 
tion that  the  owner  of  a  tract  of  land  is  held  to  dedicate 
such  portion  thereof  as  is  designated  for  public  use  on 
a  recorded  plat  with  reference  to  which  he  sells  lots. 
Miller  V.  City  of  Indianapolis  (1890),  123  Ind.  196,  24 
N.  E.  228.  But  the  facts  before  us  make  an  entirely 
different  case,  for  here  it  appears  from  the  evidence 
and  the  findings  that  the  north  thirty  feet  only  of  Rail- 
road avenue  Mumma  was  authorized  to  dedicate  to  the 
public,  and  that  the  eighty  feet  opposite  and  abutting 
-on  the  north  line  of  block  No.  3  was  for  more  than  forty 
years  in  the  undisturbed  possession  of  appellee  and  its 
predecessor  i  that  this  same  eighty  feet  was  taken  pos- 
session of  by  the  Indianapolis  and  Belief  ountaine  Rail- 
road Company  in  the  year  1851,  and  it,  and  its  succes- 
sor, have  continuously  used  this  strip  of  ground  from 
that  time  until  the  present  as  a  private  right  of  way. 
Under  the  evidence  in  this  cause  and  the  provisions  of 
the  act  of  February  17,  1848,  it  seems  clear  that  the 
release  executed  by  Mumma  to  appellee's  predecessor 
must  be  construed  as  giving  to  appellee  the  fee-simple 
title  to  the  south  eighty  feet  of  Railroad  avenue. 
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The  further  contention  of  appellant  that  a  highway- 
over  the  strip  of  ground  in  question  has  been  established 

by  public  user  is  not  supported  by  the  findings  or 
4.     evidence.    The  fact  that,  the  public,  as  well  as 

persons  having  business  with  the  railroad  com- 
pany, drove  over  that  part  of  the  right  of  way  which 
was  used  for  the  purpose  of  loading  and  unloading  cars 
does  not  show  a  use  that  is  either  exclusive  or  adverse. 
Baltimore,  etc.,  R.  Co.  v.  City  of  Seymour  (1899),  154 
Ind.  17,  55  N.  E.  953,  and  authorities  cited;  Cannon 
V.  Cleveland,  etc.,  R.  Co.  (1901),  157  Ind.  682,  62  N. 
E.  8. 

Upon  a  careful  review  of  the  evidence,  we  hold  that 
it  supports  the  findings,  and  that  the  findings  justify 
the  conclusions  of  law.  There  was  no  error  in  over- 
ruling appellant's  motion  for  a  new  trial.  The  judg- 
ment is  affirmed. 

Note. — ^Reported  in  128  N.  E.  1.  Railroads:  estate  or  in- 
terest acquired  in  land  purchased  for  right  of  way,  Ann.  Cas. 
242,  13  Ann.  Cas.  432,  Ann.  Cas.  1916E  763,  33  Cyc  168.  See 
under  (1,  2)  18  C.  J.  282;  (4)  28  Cyc  835. 


Pierson  v.  State  of  Indiana. 

[No.  23,450.    Piled  April  22, 1919.] 

1.  Witnesses.  —  Accused  as  Witness.  —  Cross-Examination.—- 
Credibility^ — ^Though  a  defendant  in  a  criminal  prosecution 
testifying  in  his  own  behalf  may  be  -cross-examined  as  to  a 
prior  conviction  for  the  purpose  of  affecting  his  credibility  as 
a  witness,  it  was  error  for  the  court  to  instruct  the  jury  that 
impeaching  testimony  brought  out  in  such  cross-examination 
should  be  considered  in  determining  the  defendant's  guilt  or 
innocence,    pp.  243, 245. 

2.  Witnesses. — Credibility. — Cross-Examination. — Extent. — ^Any 
fact  tending  to  impair  the  credibility  of  the  witness  by  show- 
ing his  interest,  bias,  ignorance,  motives,  or  that  he  is  de- 
praved in  character,  may  be  shown  in  cross-examination,  but 
the  extent  to  which  such  cross-examination  may  be  carried  is 
within  the  sound  discretion  of  the  court,    p.  245. 
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3.  Criminal  Law. —  Witnesses, — Instructions,  —  Character,— 
Chao'acter  of  Codefendants, — ^In  the  prosecution  of  a  defendant 
for  conspiracy,  an  instruction  that  evidence  concerning  an  of- 
fense of  a  codefendant  should  be  considered  by  the  jury  in 
determining  the  guilt  or  innocence  of  the  defendant,  if  it  in 
any  way  applied  to  the  conduct  of  the  defendant,  was  errone- 
ous,   p.  245. 

4.  Criminal  Law. — Instructions, — Prejudicial  Error, — Charac- 
ter,— Where  the  evidence  is  wholly  circumstantial  and  contra- 
dictory, instructions  permitting  the  jury  to  consider  the  de- 
fendant's character  and  prior  convictions  in  determining  his 
guilt  were  prejudiciaL    p.  246. 

Prom  Randolph  Circuit  Court;  Theordore  Shockney, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Enoch 
Pierson.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Reversed. 

H,  J.  Pavltis,  George  H.  Ward,  John  Bums,  Joseph 
Bums  and  Harry  E.  Roberts,  for  appellant. 

Ele  Stansbury,  Newman  T.  MiUer  and  Dale  F.  Stans- 
bury,  for  the  state. 

WiLLOUGHBY,  J. — ^This  is  an  appeal  from  a  judgment 
of  conviction  upon  an  affidavit  charging  appellant,  to- 
gether with  three  others,  with  the  crime  of  conspiracy 
to  commit  arson.  Appellant  upon  his  own  motion  was 
granted  a  separate  trial  from  his  codefendants,  and  the 
cause  was  submitted  to  a  jury  for  trial  on  the  issue 
formed  by  the  plea  of  not  guilty  to  the  charge  in  the 
affidavit.  The  only  error  assigned  is  that  the  court  erred 
in  overruling  appellant's  motion  for  a  new  trial.  In  ap- 
pellant's motion  for  a  new  trial  he  insists  that  the  court 
erred  in  giving,  over  objection  of  appellant,  certain  in- 
structions of  its  own  motion. 

The  court  of  its  own  motion  gave  the  following  in- 
struction, No.  20,  over  the  objection  of  appellant: 
"The  good  character  of  the  accused,  v/hen  satisfactorily 
established  by  competent  evidence,  is  an  ingredient 
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which  ought  always  to  be  considered  by  the  jury,  to- 
gether with  the  other  facts  and  circumstances  in  the 
case,  in  determining  his  guilt  or  innocence.  You  are 
therefore  instructed  that  the  evidence  of  good  character 
of  the  defendant  in  this  cause  and  the  evidence  of  his 
bad  character,  if  any  is  shown,  is  competent  to  be  taken 
into  consideration  by  you  in  determining  his  guilt  or 
innocence.  The  good  character  of  the  accused,  when 
satisfactorily  established,  may,  of  itself,  create  such 
reasonable  doubt  in  the  minds  of  the  jury  as  would 
justify  an  acquittal,  unless  the  facts  and  circumstances 
point  so  uneiTingly  to  his  guilt  that,  notwithstanding 
his  good  character,  the  jury  can  say,  beyond  a  reason- 
able doubt,  that  he  is  guilty/' 

And  in  instruction  No.  26,  given  by  the  court  of  its 
own  motion  over  appellant's  objection,  the  court  said: 
"The  court  also  instructs  you  that  evidence  has  been  per- 
mitted to  be  introduced  touching  upon  the  bad  moral 
character  of  the  defendant  in  the  community  in  which  he 
lived.  This  evidence  is  competent  upon  behalf  of  the 
state,  and  if  the  jury  believe  from  the  evidence  that 
prior  to  the  time  it  is  alleged  that  the  crime  was  com- 
mitted the  defendant  bore  a  bad  reputation  in  the  com- 
munity in  which  he  lived  for  morality,  then  this  is  a  fact 
proper  to  be  considered  by  you,  together  with  all  the 
other  facts  proven  in  the  case,  in  determining  the  guilt 
or  innocence  of  the  defendant,  and  after  a  careful  con- 
sideration of  all  the  evidence  in  this  case,  including  that 
pertaining  to  his  previous  good  character,  if  such  evi- 
dence has  been  introduced,  as  well  as  the  evidence  with 
reference  to  his  previous  bad  character,  if  such  evidence 
has  been  introduced,  the  jury  entertain  any  reasonable 
doubt  of  the  defendant's  guilt  he  cannot  be  convicted. 
And,  also,  if  you  find  from  the  evidence  that  on  and 
prior  to  the  10th  day  of  July,  1916,  either  of  the  co- 
VOL.  188—16 
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defendants,  Frederick  Drake,  Elisha  Roberts  or  Calvin 
Lincoln  were  persons  who  bore  a  bad  reputation  for 
honesty  and  integrity,  or  for  morality,  this  fact  or  these 
facts,  if  such  facts  appear  in  the  evidence,  should  be 
considered  by  you,  along  with  all  the  other  evidence  in 
the  cause  in  determining  the  guilt  or  innocence  of  the 
defendant,  Pierson,  but  you  will  not  consider  any  spe- 
cific offense  alleged  to  have  been  committed  by  either 
one  of  the  other  defendants  as  in  any  way  applying  to 
the  conduct  of  this  defendant,  except  in  so  far  as  it  ap- 
plies, if  it  does  apply,  to  the  character  of  the  defendant 
on  trial.*' 

Instruction  No.  27,  given  by  the  court  of  its  own  mo- 
tion over  objection  of  appellant,  is  as  follows:  "Evi- 
dence has  been  permitted  to  go  to  you  concerning  the 
whole  period  of  the  defendant's  life,  up  to  the  alleged 
commission  of  the  alleged  offense.  This  evidence  has 
been  proper  and  must  be  considered  by  you,  in  weighing 
the  testimony  on  the  question  of  the  defendant's  guilt 
or  innocence.  It  was  permitted  for  the  purpose  of 
showing  what  manner  of  man  the  defendant  has  been 
during  all  this  period,  that  you  might  consider  the  ques- 
tion of  whether  or  not  such  a  man  would  be  guilty  of 
such  an  offense  as  charged  in  the  affidavit,  and  also  that 
you  might  consider  his  own  testimony,  and  the  truth- 
fulness of  the  same,  and  in  determining  his  guilt  or  in- 
nocence you  will  at  all  times  have  in  your  mind  what 
manner  of  man  this  defendant  has  been  shown  to  be 
by  the  evidence  touching  on  that  question.  It  will  be 
also  your  duty  to  consider  the  evidence,  if  there  is  any 
evidence  on  that  subject,  tending  to  show  the  reputation 
of  the  defendant  on  trial  for  morality  in  that  cofti- 
munity." 

Appellant  claims  that  each  of  said  instructions  Nos. 
20,  26  and  27  is  erroneous  and  harmful  to  appellant  for 
the  reasons:     (1)  That  instruction  No.  20  charged  the 
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jury  that  it  was  competent  for  them  to  take  into  con- 
sideration evidence  of  the  defendant's  bad  character  in 
determining  his 'guilt  or  innocence  when  the  law  re- 
quires that  the  evidence  of  bad  character  of  the  de- 
fendant could  only  be  considered  as  to  his  credibility 
as  a  witness  and  not  as  to  his  guilt,  and  the  evidence 
of  the  general  moral  character  of  defendant  is  admis- 
sible only  as  going  to  his  credibility  as  a  witness  and 
not  as  to  whether  he  did,  or  did  not,  commit  the  crime 
with  which  he  is  charged.  Keyes  V.  State  (1890),  122 
Ind.  527,  23  N.  E.  1097.  (2)  That  instruction  No.  26 
told  the  jury  that,  if  the  defendant  bore  a  bad  repu- 
tation in  the  community  in  which  he  lived  for  moral- 
ity, then  that  fact  was  proper  to  be  considered  by  the 
jury  in  determining  the  guilt  or  innocence  of  defendant 
Pierson;  that  it  instructed  the  jury  that  it  could  con- 
sider any  specific  offense  committed  by  defendant  Pier- 
son as  going  to  his  guilt.  There  was  some  evidence 
that  Frederick  Drake,  one  of  the  codef endants,  not  upon 
trial,  had  been  arrested  for  selling  liquor  in  violation  of 
law,  and  the  court,  in  this  instruction,  tells  the  jury 
that  if  specific  offenses  committed  by  the  other  defend- 
ants in  any  way  apply  to  this  defendant,  then  the 
jury  could  consider  such  evidence  as  to  the  character 
of  defendant  Pierson.  (3)  That  instruction  No.  27  told 
the  jury  that  evidence  of  the  bad  moral  character  of  the 
defendant,  and  evidence  that  he  had  pleaded  guilty  to 
associating  with  a  prostitute  and  had  been  fined  $10, 
and  given  a  jail  sentence,  must  be  considered  by  the 
jury  in  weighing  the  testimony  on  the  question  of  the 
defendant's  guilt  or  innocence. 

The  defendant  testified  in  his  own  behalf.    He  was 
cross-examined  by  the  prosecuting  attorney  at  consid- 
erable length,  and,  among  others,  the  prosecuting 
1.     attorney  put  the  following  question :     "I  want  to 
ask  you  whether  or  not  on  September  18,  1914, 


Digitized  by 


Google 


244  SUPREME  COURT  OF  INDIANA, 

Pierson  v.  State — 188  Ind.  239. 

you  were  not  arrested  and  taken  into  the  city  court  of 
Marion,  Indiana,  to  which  you  plead  guilty  to  a  charge 
of  fornication,  under  the  assumed  name  of  Ed  Pierce, 
and  for  which  crime  you  were  fined  $10,  and  given  a 
sentence  of  thirty  days  in  jail,  which  thirty  days  in  jail 
was  suspended  by  the  mayor  of  Marion,  acting  as  judge 
of  the  city  court?" 

The  defendant  objected  to  this  question  on  the 
grounds  that  the  defendant's  moral  character  had  not 
been  put  in  issue,  that  only  his  character  for  honesty 
and  integrity  had  been  put  in  issue,  and  further  that 
it  is  not  proper  to  go  to  specific  acts  to  attack  reputa- 
tion, but  the  court  overruled  the  objections,  and  re- 
quired the  defendant  to  answer.  He  then  answered, 
"I  was — the  date  is  wrong,  that  is  all." 

This  evidence  was  brought  out  in  cross-examination 
by  the  state,  and  under  the  rule  laid  down  in  Vancleave 
V.  State  (1897),  150  Ind.  273,  49  N.  E.  1060,  it  was  not 
error  for  the  court  to  require  the  defendant  to  answer 
this  question  upon  cross-examination,  when  the  court 
informed  the  jury  that  such  evidence  could  only  he  con- 
sidered by  the  jury  as  affecting  the  credibility  of  the 
defendant's  testimony.  The  defendant  in  becoming  a 
witness  subjected  himself  to  the  same  treatment  as  any 
other  witness,  but  that  did  not  authorize  the  court  to 
instruct  the  jury  that  such  impeaching  questions  should 
be  considered  by  the  jury  in  determining  the  guilt  or 
innocence  of  defendant  in  the  case  on  trial.  The  im- 
peachment of  a  witness  for  moral  character  only  goes 
to  the  weight  of  his  evidence  and  not  to  prove  any  issue 
in  criminal  cases.  In  Vancleave  v.  State,  supra,  it  is 
held  that  a  person  on  trial  for  larceny,  who  becomes  a 
witness  in  his  own  behalf,  may  be  asked  on  cross-exam- 
ination whether  he  had  not  previously  been  convicted  of 
a  similar  crime,  for  the  purpose  of  showing  his  credibil- 
ity as  a  witness.    In  that  case  the  appellant,  while  on 
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the  witness  stand  as  a  witness  on  his  own  behalf,  was 
asked  on  cross-examination,  the  following  question :  "I 
will  ask  you  if  you  were  arrested  on  the  charge  of  lar- 
ceny, and  convicted  in  this  court  at  the  March  term, 
1886?"  Answer:  "Yes  I  was."  Question:  "I  will 
ask  you  if  you  are  not  now  under  indictment  and  arrest 
for  robbing  Charles  Keith?"  Answer:  "Yes  sir."  The 
court  held  these  questions  to  be  proper  and  that  there 
was  no  error  iti  permitting  such  cross-examination. 
The  court,  however,  told  the  jury  that  it  was  admitted 
only  for  one  purpose,  and  its  consideration  by  them 
must  be  confined  to  that  purpose,  and  that  that  purpose 
was  to  affect  the  credibility  of  appellant's  testimony. 
Parker  v.  State  (1894),  136  Ind.  284,  35  N.  E.  1105; 
Bessette  V.  State  (1885),  101  Ind.  85;  Blough  V.  Parry 
(1896),  144  Ind.  463,  40  N.  E.  70,  43  N.  E.  560;  Shears 
V.  State  (1896),  147  Ind.  51,  46  N.  E.  331. 

It  has  been  held  that  any  fact  tending  to  impair  the 

credibility  of  the  witness  by  showing  his  interest,  bias, 

ignorance,  motives,  or  that  he  is  depraved  in 

2.  character,  may  be  shown  in  cross-examination, 
but  the  extent  to  which  such  cross-examination 

may  be  carried  is  within  the  sound  discretion  of  the 
court.  City  of  South  Bend  V.  Hardy  (1884),  98  Ind. 
577,  49  Am.  Rep.  792 ;  Parker  V.  State,  supra;  Spencer 
V.  Rohhins  (1886),  106  Ind.  580,  5  N.  E.  726. 

In  this  case  the  court  did  not  give  any  instruction 
limiting  the  evidence  given  by  the  defendant  on  cross- 
examination  to  the  effect  that  said  defendant  had 
1.    been  fined  and  given  a  jail  sentence  on  plea  of 
guilty  in  the  Marion  City  Court  on  a  charge  of 
fornication,  to  the  question  of  defendant's  credi- 

3.  bility  as  a  witness.     But  by  instruction  No.  20 
the  jury  are  told  that  it  should  be  taken  into  con- 
sideration by  them  in  determining  the  guilt  or  innocence 
of  the  defendant.    The  same  direction  is  also  given  in 
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instruction  No.  26.  And  in  instruction  No.  26  the  court 
goes  still  further  by  saying:  "You  will  not  consider  any 
specific  offense  alleged  to  have  been  committed  by  either 
of  the  other  defendants  as  in  any  way  applying  to  the 
conduct  of  this  defendant,  except  in  so  far  as  it  applies, 
if  it  does  apply,  to  the  character  of  the  defendant  on 
trial."  This  instruction  indicated  to  the  jury  that  they 
should  consider  any  specific  offense  alleged  to  have  been 
committed  by  the  defendant,  and  the  court  inf erentially 
told  them  to  take  into  consideration  the  Marion  City 
Court  incident,  brought  out  in  cross-examination  of  this 
appellant,  and  it  also  told  them  that  the  evidence  con- 
cerning the  arrest  of  Frederick  Drake  on  a  charge  of 
selling  liquor  in  violaion  of  law  should  be  considered 
by  them  in  determining  the  guilt  or  innocence  of  the 
defendant,  if  it  in  any  way  applied  to  this  defendant. 

In  instruction  No.  27  the  jury  were  told  that  they  must 
consider  the  evidence,  which  had  been  permitted  to  goto 
them,  concerning  the  whole  period  of  defendant's  life 
up  to  the  commission  of  the  alleged  offense,  in  weighing 
the  testimony  on  the  question  of  the  defendant's  guilt 
or  innocence.  The  instruction  closes  by  saying:  "It 
wilj  be  also  your  duty  to  consider  the  evidence,  if  there 
is  any  evidence  on  that  subject,  tending  to  show  the 
reputation  of  the  defendant  on  trial  for  morality." 

The  evidence  in  this  case  is  wholly  circumstantial. 

It  is  contradictory,  and  under  such  circumstances  it 

cannot  be  said  that  the  instructions  complained 

4.  of  by  appellant  were  not  harmful  to  him.  Our 
conclusion  is  that  under  the  evidence  instructions 
Nos.  20,  26  and  27,  were  erroneous  and  harmful  to  ap- 
pellant. Other  alleged  errors  are  discussed  in  appel- 
lant's brief,  but  as  they  will  not  probably  occur  on  a 
retrial  of  this  cause,  it  is  not  necessary  to  extend  this 
opinion  by  a  discussion  of  them. 

For  error  in  giving  instructions  Nos.  20,  26  and  27 
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this  judgment  is  reversed,  and  the  Randolph  Circuit 
Court  is  instructed  to  sustain  appellant's  motion  for  a 
new  trial. 

Note.— Reported  in  123  N.  E.  118.  See  under  (1)  40  Cyc 
2510,  2622;  (2)  40  Cyc  2564,  2615,  2626,  2662;  (3)  16  C.  J.  680, 
586;  (4)  17  C.  J.  340. 


Wright  et  al.  v.  House. 

[No.  23,476.    Filed  January  10, 1919.    Rehearing  denied  April  22, 

1919.] 

1.  Constitutional  Law. —  Eminent  Domain, — Due  Process. — 
Compenaation* — ^The  fifth  amendment  to  the  federal  Constitu- 
tion applies  only  to  the  federal  government;  hence,  a  state 
statute  cannot  be  held  invalid  on  the  ground  that  it  conflicts 
with  such  amendment. '^  p.  252. 

2.  Constitutional  Law. — Dae  Proce88.-State  Statute.— A  state 
law  that  would  have  the  effect  by  its  enforcement  of  depriving 
a  citizen  of  his  property  without  due  process  of  law  would  be 
void  as  violative  of  the  fourteenth  amendment  of  the  federal 
Constitution,  since  such  >  amendment  is  prohibitive  on  the  sev- 
eral states  in  respect  to  the  rights  of  citizens  therein  guaran- 
teed,   p.  252. 

3.  Taxation. — Levy, — Notice  and  Hearing. — When  Necessary. — 
The  rule  that,  where  a  local  public  improvement  is  constructed 
under  a  law  providing  that  the  cost,  or  a  part  thereof,  shall 
be  levied  on  specific  property  benefited,  the  owners  of  such 
property  are  entitled  to  notice  and  an  opportunity  to  be  heard, 
has  no  application  to  the  exercise  of  the  general  taxing  power 
of  the  state  or  of  any  of  its  municipal  subdivisions,    p.  253. 

4.  Taxation. — General  Taxes.-^Amount. — Since  the  benefits  re- 
sulting from  organized  government  cannot  be  measured  in 
money,  taxes  levied  for  governmental  purposes  are  not  im- 
posed on  the  basis  of  actual  benefits  resulting  to  each  citizen 
in  proportion  to  the  taxes  paid,  and  the  power  to  tax  for  such 
purpose  is  limited  only  by  governmental  needs,    p.  254. 

5.  Taxation.  —  Purpose.  —  Public  Improvements.  —  Where  the 
legislature  authorizes  public  improvements  that  are  of  such 
general  benefit  as  to  warrant  the  construction  thereof  by  the 
state,  or  by  any  of  its  governmental  subdivisions,  it  has  power 
to  determine  the  manner  in  which  the  fund  shall  be  raised  for 
the  payment  of  the  cost  and  expenses,    p.  254. 


Digiti 


zed  by  Google 


248  SUPREME  COURT  OF  INDIANA, 

Wright  V.  House— 188  Ind.  247. 

6.  Taxation. —  "Puhlic  Improvements, —  General  Tax, — Special 
Assessments, — Legislative  Power, — If  the  legislature  decides 
that  a  p'lblic  improvement  is  of  such  general  benefit  as  to 
justify  such  a  course>  it  may  provide  that  the  entire  cost  shall 
be  raised  by  a  general  tax;  or,  in  case  it  decides  that  such 
improvement  is  not  of  sufficient  public  importance  to  justify 
the  payment  of  the  entire  cost  by  a  general  tax,  it  may  pro- 
vide that  special  assessments  shall  be  made  against  property 
beneficially  affected  and  that  the  remainder  be  paid  by  the 
municipality  -v^ithin  which  the  improvement  is  located  from 
funds  raised  by  general  taxation;  or,  if  the  total  costs  do  not 
exceed  the  aggregate  special  benefits  to  the  property  so  affected, 
the  legislature  may  provide  that  the  entire  costs  shall  be  spe- 
cially assessed  against  such  property,     p.  254. 

7.  Taxation. — Legislative  Power, — Public  Improvem,ents, — ^The 
power  to  determine  in  what  manner  the  cost  of  a  public  im- 
provement shall  be  raised  is  legislative  in  character,  and  the 
action  of  the  legislature  in  that  regard  is  binding  on  the  other 
departments  of  government,    p.  255. 

8.  Taxation. — General  Tax, — Special  Assessments, — Liability, — 
A  "general  tax,"  under  §10344  Bums  1914,  Acts  1903  p.  49, 
creates  a  personal  liability  of  the  taxpayer,  and  constitutes  a 
general  lien  on  real  and  personal  property  of  the  taxpayer 
situated  in  the  county;  while  a  "special  assessment"  creates 
a  particular  lien  on  the  property  assessed,  on  the  theory  that 
such  property  has  been  beneficially  affected,  and  such  lien,  not 
being  personal,  cannot  be  enforced  against  any  other  property, 
pp.  255, 256. 

9.  Highways. — Improvem£nt — Constitutional  Law, — Due  Proc- 
ess,— "Due  Course  of  Law.** — General  Ta^io, — Since  the  funds 
provided  for  under  the  State  Highway  Act  (Acts  1917  p.  253) 
for  the  improvement  of  highways  arise  from  an  exercise  of  the 
general  taxing  power,  and  not  from  special  assessments,  the 
question  of  actual  benefits  to  property  affected  is  not  involved 
and  property  owners  are  not  entitled  to  a  notice  and  hearing  on 
that  question,  "due  process"  under  the  fourteenth  amendment 
to  the  federal  Constitution,  or  "due  course  of  law"  under  Art. 
1,  §12,  of  the  state  Constitution,  requiring  only  such  procedure 
as  is  suited  and  adapted  to  the  levy  and  collection  of  general 
taxes,    pp:  256, 257. 

10.  Highways. — Power  to  Construct, — Nature  of  Function, — 
General  Tax. — Legislative  Power, — Since  the  power  to  con- 
struct and  maintain  public  highways,  like  tiie  power  to  con- 
struct and  maintain  the  state  institutions,  is  a  governmental 
function,  the  legislature  may  provide  for  their  establishment 
and  maintenance  by  a  general  tax,  or  empower  any  of  the 
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governmental  subdivisions  of  the  state  to  levy  and  collect  taxes 
for  that  purpose  in  the  exercise  of  delegated  governmental 
powers,    p.  257. 

11.  Constitutional  Law. — Judicial  Ptnoer. — Legislative  Power. 
— Taxation, — If  the  exercise  of  the  taxing  power  in  any  in- 
stance is  regarded  by  the  people  as  unwise,  unjust  or  oppres- 
sive, the  remedy  must  be  sought  through  legislative  action,  the 
judicial  department  being  powerless  to  grant  relief  on  such 
grounds,    p.  257. 

12.  Eminent  Domain. — General  Taxation. — Highways. — Consti- 
tutional Law;.— The  State  Highway  Act  (Acts  1917  p.  253) 
does  not  conflict  with  Art.  1,  §12,  of  the  state  Constitution, 
which  provides  that  no  man's  property  shall  be  taken  by  law 
without  just  compensation,  such  prohibition  not  extending  to 
the  general  taxing  power  of  the  state,    p.  258. 

13.  Taxation. — Uniform  Taxation. — Highways. — Constitutional 
Low.— The  State  Highway  Act  (Acts  1917  p.  253)  does  not 
conflict  with  Art.  10,  §1,  of  the  state  Constitution,  which  pro- 
vides for  a  uniform  and  equal  rate  of  taxation  and  assess- 
ment, although  one  county,  by  reason  of  greater  improve- 
ments, may  pay  a  larger  tax  rate  than  another,  since  each 
county  is  a  separate  unit  for  the  purpose  of  taxation,    p.  258. 

14.  Statutes. —  Title. —  Subject. —  Constitutional  Law. —  Where 
the  general  subject  of  an  act  is  expressed  in  the  %itle,  it  is 
not  necessary  that  matters  properly  connected  therewith  shall 
be  also  expressed  in  the  title,    p.  258. 

15.  Statutes. —  Title* — Subject. —  Highways. —  The  selection  of 
roads  to  be  improved  under  the  State  Highway  Act  (Acts 
1917  p.  253),  and  the  appropriation  of  money  and  the  levy 
of  taxes  to  raise  funds  to  pay  for  such  improvements,  are 
properly  connected  with  the  subject  of  the  act  as  expressed 
in  the  title  "An  act  creating  a  highway  commission,  providing 
for  the  construction,  reconstruction,  maintenance,  repair  and 
control  of  public  highways,"  etc.     p.  259. 

16.  Statutes. — **Local  or  Special  Law." — Highways. — Constitu- 
tional Law. — The  State  Highway  Act  (Acts  1917  p.  253)  is 
in  no  sense  a  local  or  a  special  law  so  as  to  bring  it  within 
thQ  inhibition  of  Art.  4,  §22,  of  the  state  Constitution,     p.  259. 

17.  Constitutional  Law. — Validity  of  Act. — Appeal. — Objec- 
tion.— ^The  objection  that  an  act  invades  "the  reserved  power 
of  the  people"  is  indefinite,  and  unless  the  provision  of  the 
Constitution  containing  such  reservation  is  pointed  out,  the 
Supreme  Court  will  assume  that  the  term  is  used  with  refer- 
ence to  some  supposed  governmental  power  that  the  people 
impliedly  reserved  unto  themselves  when  the  Constitution  was 
adopted,    p.  259. 
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18.  Constitutional  Law.— Legialative  Power.State  Constitu- 
tion.— ConstrtLction^ — ^The  state  Constitation  carries  a  general 
grant  of  legislative  power  under  which  the  legislature  may 
enact  any  law  on  any  subject,  unless  the  power  is  limited  or 
denied  by  other  express  provisions;  the  cases  of  EUingkam  v. 
Dye  (1912),  178  Ind.  336,  and  Bennett  v.  Jackson  (1917),  186 
Ind.  533,  which  seem  to  recognize  a  residue  of  power  abiding 
in  the  people,  must  be  confined  in  their  scope  to  legislation 
that  would  deny,  limit  or  impair  the  inherent  and  indefeasible 
right  of  the  people  to  alter  their  government  by  the  adoption 
of  a  new  constitution,    pp.  269, 260, 261. 

19.  Constitutional  'LKVT.—Legislativs  Power.— Federal  Consti- 
tution.—  Construction. —  The  fedeiyil  Constitution  confers  on 
Cong^ress  certain  legislative  power,  and  all  such  power  not 
thus  conferred  is  reserved  to  the  several  states,    p.  260. 

.20.  Highways. — Highway  Commission. — Nature^ — By  the  cre- 
ation of  a  state  highway  commission,  the  State  Highway  Act 
(Acts  1917  p.  253)  does  not  establish  a  new  department  of 
government,  the  commission  being  an  administrative  body  in- 
trusted with  the  application  and  administration  of  the  act 
under  which  it  is  appointed,    p.  262. 

21.  Constitutional  Law. — State  Highway  Ccmtmtssion. — Judi- 
ddl  Power.— TYiQ  State  Highway  Act  (Acts  1917  p.  253), 
which  creates  a  highway  commission,  is  not  open  to  the  objec- 
tion that  it  confers  powers  of  a  judicial  nature  upon  a  body 
that  is  administrative  in  its  character,    p.  262. 

From  the  Hamilton  Circuit  Court;  Ernest  E.  Che, 
Judge. 

Action  by  Robert  M.  House  against  Lorenzo  H. 
Wright  and  others  to  enjoin  the  improvement  of  a  high- 
way. From  a  judgment  for  the  plaintiff,  the  defend- 
ants appeal.    Reversed. 

Ele  Stanshury,  Attorney-General,  and  John  H.  Ed- 
wards,  for  appellant. 

Christian,  Christian  &  Waltz  and  William  V.  Rooker, 
for  appellee. 

Lairy,  J. — ^At  the  1917  session  of  the  legislature  of 
the  State  of  Indiana  a  law  was  passed  entitled  ''An 
Act  creating  a  highway  commission,  providing  for  the 
construction,  reconstruction,  maintenance,  repair  and 
control  of  public  highways,  and  providing  for  co-opera- 
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tion  with  the  federal  government  in  the  construction  of 
rural  post  roads,"  approved  March  8,  1917.  Acts  1917 
p.  253.  In  accordance  with  the  provisions  of  this  act 
the  Governor  of  the  state  appointed  Lorenzo  H.  Wright, 
David  C.  Jenkines,  Haines  Egbert  and  Lewis  Taylor  as 
members  of  the  state  highway  conmiission.  This  com- 
mission, in  accordance  with  the  provisions  of  §9  of  the 
act,  designated  certain  roads  of  the  state  as  main 
market  highways,  which  designation  was  approved  by 
the  Governor.  One  of  the  highways  so  designated  ex- 
tends through  the  county  of  Hamilton  in  said  state, 
twenty  miles  of  which  road  is  within  the  limits  of  said 
county.  December  4, 1917,  the  board  of  commissioners 
of  Hamilton  county  made  an  order  directing  that  a  por- 
tion of  main  market  highway  No.  1,  as  designated  by 
the  state  highway  commission,  beginning  at  the  south 
boundary  line  of  Hamilton  county  and  extending  north 
a  distance  of  approximately  five  miles  to  the  town  of 
Carmel,  be  improved  as  a  main  market  highway,  accord- 
ing to  plans,  specifications  and  estimates  to  be  furnished 
by  the  state  highway  engineer,  and  in  accordance  with 
the  provision  of  the  act  heretofore  cited.  After  enter- 
ing the  order  the  board  of  conmiissioners  made  a  writ- 
ten application  to  the  state  highway  commission  for 
state  aid  in  the  construction  of  said  work,  agreeing 
therein  that  the  county  of  Hamilton  would  pay  fifty 
per  cent,  of  the 'total  cost  of  said  improvement,  and  re- 
citing therein  that  the  money  to  meet  the  county's  part 
of  the  expense  would  be  available  upon  the  completion 
and  acceptance  of  the  work  as  provided  by  §18  of  the 
act,  supra,  and  that  the  money  would  be  raised  by  the 
issue  of  the  bonds  of  Hamilton  county,  as  provided  by 
§28  of  the  act,  supra,  under  consideration. 

This  action  was  brought  by  appellee,  as  a  property 
owner  and  taxpayer  of  Hamilton  county,  against  the 
members  of  the  state  highway  commission  and  the  mem- 


Digiti 


zed  by  Google 


252  SUPREME  COURT  OF  INDIANA, 

Wright  V.  House-— 188  Ind.  247. 

bers  of  the  board  of  commissioners  of  Hamdlton  county 
and  the  other  state  and  county  officials  who  are  charged 
with  duties  in  carrying  out  the  provisions  of  the  act,  the 
purpose  of  the  action  being  to  enjoin  the  defendants, 
and  each  of  them,  from  taking  further  action  under  said 
statute  on  the  ground  that  it  was  void  because  in  con- 
flict with  certain  provisions  of  the  federal  Constitution, 
and  also  certain  provisions  of  the  Constitution  of  this 
state.  Appellee  prevailed  in  the  trial  court  and  appel- 
lants seek  by  this  appeal  to  reverse  the  decision  of  that 
court. 

Appellee  asserts  that  the  act  in  question  violates  the 
federal  Constitution  in  two  particulars :  First,  that  in 
its  operation  it  would  have  the  effect  of  depriving  him 
and  others  in  like  situation  of  property  without  due 
process  of  law  in  violation  of  the  fourteenth  amend- 
ment; and,  second,  that  its  operation  would  result  in  the 
taking  of  his  property,  and  the  property  of  others  in 
like  situation,  for  a  public  use  without  just  compensa- 
tion, in  violation  of  the  fifth  amendment. 

The  Supreme  Court  of  the  United  States  has  decided 

that  the  fifth  amendment  to  the  federal  Constitution 

applies  only  to  the  federal  government.     It  fol- 

1.  lows  that  it  does  not  apply  to  the  government  of 
the  several  states,  and  that  a  state  statute  cannot 

therefore  be  held  invalid  because  it  may  conflict  with 
the  provisions  of  this  amendment.  Fallbrook  Irrigor- 
Hon  District  V.  Bradley  (1896),  164  U.  S.  112,  17  Sup. 
Ct.  56,  41  L.  Ed.  369.  Our  state  Constitution  contains 
a  similar  provision  which  will  be  considered  later  in 
this  opinion. 

On  the  other  hand,  the  fourteenth  amendment  is  pro- 
hibitive on  the  several  states  in  respect  to  the  rights  of 
citizens  thereby  guaranteed.     A  state  law,  there- 

2.  fore,  which  would  have  the  effect  by  its  enforce- 
ment of  depriving  a  citizen  of  his  property  with- 
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out  due  process  of  law  would  be  void  as  violative  of  this 
amendment. 

In  opposition  to  the  validity  of  the  act  under  consider- 
ation, it  is  asserted  that  the  provisions  made  therein 
for  raising  the  money  with  which  to  pay  for  the  im- 
provement, if  enforced,  will  result  in  depriving  appel- 
lee, and  others  in  like  situation,  of  property  without  af- 
fording them  due  process  of  law. 

This  assertion  is  based  on  the  assumption  that,  by  due 

process  of  law,  appellee  is  entitled  to  have  the  amount, 

which  he  shall  be  required  to  pay  for  the  pro- 

S.  posed  improvement,  determined  and  fixed  by  a 
court  or  some  other  regularly  constituted  tribu- 
nal after  a  notice  and  an  opportunity  to  be  heard.  This 
court  has  recently  held  that,  where  a  local  improvement 
of  a  public  nature  is  constructed  under  a  law  providing 
that  the  costs  shall  be  paid  in  whole  or  in  part  from  the 
proceeds  of  special  assessments  to  be  levied  on  the  prop- 
erty beneficially  affected  thereby,  the  property  owners 
have  a  right  to  notice  and  an  opportunity  to  b^  heard 
before  a  special  assessment  of  this  kind  can  be  legally 
imposed.  Harmon  v.  BoUey  (1918),  187  Ind.  511,  120 
N.  E.  33.  The  reason  for  the  rule  there  announced  is 
that  such  assessments  are  made  on  the  theory  that  each 
particular  piece  of  property  assessed  is  specially  af- 
fected and  benefited  to  an  extent  at  least  equal  to  the 
amount  of  the  assessment  imposed.  Such  assessments 
are  imposed  on  the  theory  that  the  property  affected  is 
enhanced  in  value  or  otherwise  specially  benefited  to  the 
full  amount  of  the  assessments  imposed,  and  that  noth- 
ing is  exacted  by  the  assessment  which  is  not  fully  com- 
pensated by  benefits  actually  accruing  to  the  land  af- 
fected. Norwood  V.  Baker  (1898),  172  U.  S.  269,  19 
Sup.  Ct.  187,  43  L.  Ed.  443.  The  rule  thus  announced 
applies  only  to  special  assessments  made  against  spe- 
cific property  based  on  actual  benefits  resulting  thereto 
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on  account  of  a  local  improvement.  The  rule  has  no  ap- 
plication to  the  exercise  of  the  general  taxing  power 
of  a  state  or  of  any  of  its  municipal  subdivisions. 

Taxes  levied  for  governmental  purposes  are  not  im- 
posed on  the  basis  of  a  special  and  particular  benefit 
accruing  to  each  citizen  in  proportion  to  the 

4.  taxes  piaid.  The  protection  of  life,  liberty,  and 
property,  and  the  other  rights,  privileges,  im- 
munities and  benefits  which  a  citizen  enjoys  as  a  result 
of  living  under  the  protection  of  an  organized  govern- 
ment are  of  such  a  nature  that  their  value  cannot  be 
measured  by  dollars  and  cents.  The  power  to  tax  for 
such  purpose  is  not  limited  to  actual  benefits  resulting 
to  the  citizen  by  reason  of  the  maintenance  of  govern- 
ment, but  such  power  is  limited  only  by  governmental 
needs.  Harmon  V.  BoUey,  supra;  Kelly  v.  Pittsburgh 
(1881),  104  U.  S.  78,  26  L.  Ed.  658. 

There  can  be  no  doubt  that  improvements  of  a  pub- 
lic nature  such  as  the  construction  and  improvement  of 
highways,  waterways,  bridges,  and  other  works 

5.  of  a  like  nature,  may  be  of  such  general  benefit 
as  to  warrant  their  construction  at  government 
expense  in  the  exercise  of  governmental  power. 

6.  Where  the  legislature  authorizes  an  improvement 
of  the  character  mentioned  to  be  made  by  the 

state,  or  by  any  of  its  governmental  subdivisions,  it  has 
power  to  determine  the  manner  in  which  the  fund  shall 
be  raised  for  the  pa3mient  of  the  costs  and  expenses.  If 
it  decides  that  the  improvement  is  of  such  general  bene- 
fit and  public  importance  as  to  justify  such  a  course, 
it  may  provide  that  the  entire  fund  shall  be  raised  by  a 
general  tax.  In  case  the  work  contemplated  is  not  re- 
garded by  the  law-making  power  as  of  sufficient  public 
importance  to  justify  the  payment  of  the  entire  cost  by 
general  taxation,  it  may  provide  that  property  bene- 
ficially affected  by  the  improvement  shall  bear  a  portion 
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of  the  cost  to  be  specially  assessed  agfainst  it  in  pro- 
portion to  the  accruing  benefits,  and  that  the  remainder 
of  the  cost  shall  be  paid  by  the  municipality  within 
which  the  improvement  is  located  from  funds  raised  by 
general  taxation;  or  the  legislature  may  provide  that 
the  entire  cost  and  expense  of  the  improvement  shall  be 
specially  assessed  against  the  property  beneficially  af- 
fected in  case  the  total  costs  and  expenses  do  not  ex- 
ceed the  aggregate  special  benefits  accruing  to  the  prop- 
erty so  affected.  1  Page  and  Jones,  Taxation  by  As- 
sessment §239;  Lowe  V.  Board,  etc.  (1900),  156  Ind. 
163,  59  N.  E.  466;  State,  ex  rel.  v.  Board,  etc.  (1908), 
170  Ind.  595,  85  N.  E.  513 ;  City  of  Indianapolis  V.  Amer- 
ican, etc.,  Co.  (1911),  176  Ind.  510,  96  N.  E.  608.  The 
I)ower  to  determine  in  which  of  these  ways  such 

7.  a  fund  shall  be  raised  is  legislative  in  character, 
and  the  action  of  the  legislature  in  that  regard  is 

binding  on  the  other  departments  of  government 

In  framing  the  statute  under  consideration  the  leg- 
islature provided  that  the  entire  cost  of  the  contem- 
plated construction  and  improvement  of  highways 

8.  should  be  paid  from  funds  raised  by  the  exercise 
of  the  general  taxing  power,  and  no  provision  is 

made  for  the  payment  of  any  part  of  such  cost  by  spe- 
cial assessments  against  property  on  the  theory  that  it 
will  receive  benefits  to  the  extent  of  the  assessment  im- 
posed. The  act  provides  that  where  a  part  of  a  main 
market  highway  lying  within  the  limits  of  a  county  is 
improved  under  the  provisions  of  the  act,  the  costs  of 
such  improvement  shall  be  paid,  one-half  by  the  state 
and  one-half  by  the  county  within  which  the  improve- 
ment is  located,  except  as  to  portions  of  such  improve- 
ment located  within  the  limits  of  a  city  or  incorporated 
town.  As  to  the  cost  of  such  portion,  the  act  provides 
that  the  city  or  town,  the  county,  and  the  state  shall 
each  pay  an  equal  part.    Acts  1917  p.  253,  §§14  and  15. 
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Section  27  of  the  act,  supra,  provides  for  a  state  high- 
way fund,  a  part  of  which  is  derived  from  moneys  to 
be  paid  to  the  st^e  treasurer  under  the  operation  of 
§15  and  §26  of  the  act,  and  the  remainder  is  raised  by 
the  exercise  of  the  general  taxing  power  of  the  state. 
Under  §28  of  the  act,  a  county  in  which  an  improve- 
ment has  been  made  under  the  provisions  of  this  act 
may  provide  a  fund  to  pay  its  portion  of  such  improve- 
ment, either  by  the  appropriation  of  county  funds  on 
hand,  or  by  the  issue  of  county  bonds  or  the  levy  of  a 
special  highway  tax  in  accordance  witii  statutes  relat- 
ing to  the  issue  of  county  bonds  and  the  levy  of  special 
highway  taxes.  Irrespective  of  which  of  these  methods 
the  county  may  adopt,  it  is  clear  that  the  entire  amount 
which  the  county  contributes  to  the  costs  of  an  improve- 
ment constructed  therein  is  "derived  from  the  proceeds 
of  a  general  tax  levied  on  all  property  subject  to  taxa- 
tion by  the  county.  A  general  tax  creates  a  personal 
liability  of  the  taxpayer,  and  constitutes  a  general  lien 
on  real  and  personal  property  of  the  taxpayer 

8.  situated  in  the  county.  §10344  Bums  1914, 
Acts  1903  p.  49.  A  special  assessment  is  im- 
I)osed  on  particular  property,  generally  some  defi- 

9.  nite  tract  or  parcel  of  real  estate.  It  constitutes 
a  particular  lien  on  the  property  assessed  on  the 

theory  that  such  property  is  benefited  by  the  improve- 
ment to  the  extent  of  the  assessment.  Such  an  assess- 
ment does  not  create  a  personal  liability  against  the 
owner,  and  it  cannot  be  enforced  against  any  of  his 
property  other  than  that  against  which  it  is  made.  The 
funds  to  be  raised  under  the  provisions  of  the  act  in 
question  to  pay  for  the  improvement  of  highways  are 
not  the  proceeds  of  special  assessments,  but,  on  the  con- 
trary, arise  from  an  exercise  of  the  general  taxing 
power.  The  question  of  actual  benefits  to  property  af- 
fected is  not  involved,  and  appellee  is  not  entitled  to  a 
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notice  and  hearing  on  that  question.  Due  process  of 
law  requires  only  that  the  tax  shall  be  levied  and  col- 
lected by  such  a  procedure  as  is  suited  and  adapted  to 
the  levy  and  collection  of  general  taxes  and  such  as  is 
generally  resorted  to  for  that  purpose.  Lake  Shore, 
etc.,  R.  Co.  V.  Smith  (1892),  131  Ind.  512,  521,  31  N. 
E.  196. 

The  power  to  construct  and  maintain  public  high- 
ways is  a  governmental  function,  the  same  as  the  power 
to  build  schoolhouses  and  support  schools  or  to 

10.  build  courthouses  and  jails,  or  to  construct  and 
maintain  asylmns  for  the  insane  or  for  the  de- 
pendent poor.    The  legislature  may  provide  for 

11.  the  establishment  and  support  of  state  institu- 
*tions  and  raise  funds  for  such  purpose  by  a  gen- 
eral state  tax.  The  legislature  may  likewise  empower 
any  of  the  governmental  subdivisions  of  the  state  to  levy 
and  collect  taxes  for  similar  purposes  in  the  exercise  of 
their  delegated  governmental  powers.  If  the  exercise 
of  the  taxing  power  in  any  instance  is  regarded  by  the 
people  as  unwise,  unjust  or  oppressive,  the  remedy  must 
be  sought  through  the  action  of  the  legislature.  The  ju- 
dicial department  of  the  state  is  powerless  to  grant  re- 
lief on  those  grounds.  State,  ex  reL  V.  Board,  etc., 
supra;  Lowe  V.  Board,  etc.,  supra. 

The  complaint  alleges  that  the  statute  under  consid- 
eration conflicts  with  several  provisions  of  the  state 
Constitution.    It  is  asserted  that  the  operation 

9.  of  the  act  will  result  in  an  injury  to  appellee  in 
respect  to  his  property  for  which  no  remedy  is 
afforded  by  due  course  of  law,  in  violation  of  the  rights 
guaranteed  by  §12  of  our  Bill  of  Rights.  The  discus- 
sion of  the  "due  process  of  law"  provision  of  the  fed- 
eral Constitution  is  applicable  to  this  section  of  the 
state  Constitution.     For  the  reasons  there  stated  appel- 
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lee  will  not  suffer  any  legal  injury  to  his  property  rights 
for  which  a  remedy  is  not  afforded  by  due  course  of 
law. 

The  act,  supra,  does  not  conflict  with  §21  of  Art.  1  of 

the  state  Constitution,  which  provides  that  no  man's 

property  shall  be  taken  by  law  without  just  com- 

12.  pensation,  for  the  reason  that  this  prohibition 
does  not  extend  to  the  general  taxing  power. 

State  V.  Richcreek  (1906),  167  Ind.  217,  77  N.  E.  1085, 
5  L.  R.  A.  (N.  S.)  874,  119  Am.  St.  491,  10  Ann.  Cas. 
899;  Hanly  v.  Sims  (1910),  175  Ind.  345,  93  N.  E.  228, 
94  N.  E.  401. 

By  §1,  Art.  10,  of  the  state  Constitution,  the  legisla- 
ture is  required  to  provide  by  law  for  a  uniform  and 
equal  rate  of  taxation  and  assessment.    There  is 

13.  nothing  in  the  act  in  question  which  conflicts 
with  this  provision  of  the  Constitution.    The 

fund  to  be  provided  in  any  county  under  the  provisions 
of  the  act  to  pay  its  part  of  the  costs  of  the  improve- 
ments of  highways  is  raised  by  a  general  tax  on  the 
property  of  the  county  levied  and  collected  as  other 
taxes  are  levied  and  collected.  The  fact  that  the  tax 
rate  in  counties  where  extensive  improvements  are  made 
under  the  law  may  be  greater  than  the  tax  tate  in  other 
counties  where  no  improvements  are  made,  or  in  coun- 
ties where  the  improvements  thereunder  are  less  ex- 
tensive, does  not  signify  that  the  rates  of  taxation  are 
hot  uniform  within  the  meaning  of  the  Constitution. 
Each  county  is  a  separate  unit  for  the  purpose  of  taxa- 
tion, and  it  cannot  be  maintained  that,  within  the  county 
making  the  improvement,  the  tax  levy  is  unequal. 

It  is  claimed  that  the  title  of  the  act  fails  to  conform 
with  §19,  Art.  4,  of  the  Constitution,  in  that  the  sub- 
ject of  the  act  as  stated  in  the  title  does  not  cover 

14.  certain  provisions  contained  in  the  body  of  the 
act.    Where  the  general  subject  of  an  act  is  ex- 
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pressed  in  the  title,  it  is  not  necessary  that  mat- 
15.  ters  properly  connected  therewith  shall  be  also 
expressed  in  the  title.    Kaufman  v.  Alexander 
(1909),  173  Ind.  136,  141,  88  N.  E.  502.  .  It  is  not  nec- 
essary that  the  title  should  contain  a  complete  abstract 
of  the  contents  of  an  act.    If  a  title  expresses  the  gen- 
eral purpose  of  the  act,  everything  contained  in  the 
body  of  the  act  which  is  germain  to  such  purpose  or 
properly  connected  therewith  as  a  means  of  making  the 
act  effective  to  accomplish  the  purpose  is  covered  by  the 
title.     Western  Union  Tel.  Co.  V.  Braxtan  (1905),  165 
Ind.  165,  74  N.  E.  985.    The  selection  of  roads  to  be 
improved  under  the  act  is  reasonably  connected  with 
the  improvement  of  highways,  and  the  appropriation 
of  mon^  and  the  levy  of  taxes  to  raise  funds  to  pay 
for  such  improvements  must  be  regarded  as  being  prop- 
erly connected  with  the  subject  of  the  act  as  expressed 
in  the  title. 
While  the  act  in  question  relates  to  the  improvement 
of  highways,  it  is  in  no  sense  a  local  or  a  special 

15.  law  so  as  to  bring  it  within  the  inhibition  of  §22, 
Art.  4,  of  the  state  Constitution. 

A  further  objection  to  the  law  is  predicated  on  the 

proposition  that  it  invades  the  reserved  powers  of  the 

people  in  several  particulars  mentioned.    Just 

16.  what  is  meant  by  the  "reserved  power  of  the 
people"  is  not  clear.    There  are  certain  provi- 

17.  sions  of  the  Constitution  by  which  the  govern- 
mental  powers   delegated   by  that   instrument 

18.  to  the  several  departments  of  c^vemment  are 
limited  and  restricted  so  as  to  preserve  inviolate 

certain  fundamental  rights  of  the  people.  Most  of  such 
provisions  are  embodied  in  Article  1  of  the  Constitution, 
known  as  the  Bill  of  Rights,  but  specific  limitations  may 
be  found  in  other  parts  of  the  instrument.  If  the  term 
"reserved  power  of  the  people"  is  intended  to  apply  to 
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some  power  which  the  people  expressly  reserved  unto 
themselves  by  the  terms  of  the  Constitution,  the  provi- 
sion of  that  instrument  by  which  such  reservation  is 
made  should  be  called  to  the  attention  of  this  court.  As 
this  is  not  done,  it  must  be  presumed  that  the  term  is  used 
with  reference  to  some  supposed  governmental  power 
which  the  people  impliedly  reserved  unto  themselves  at 
the  time  the  Constitution  was  framed  and  adopted.  Such 
an  application  of  the  term  rests  upon  two  assumptions, 
of  which  the  first  is  that,  originally,  all  governmental 
power  rested  in  the  people,  and  the  second  is  that  when 
they  framed  and  adopted  the  Constitution  they  delegated 
a  part  of  this  power,  but  not  all  of  it,  to  the  various  de- 
partments of  government  provided  for  in  that  instru- 
ment. Unless  both  of  the  propositions  thus  assumed  are 
true,  there  can  be  no  reserved  powers  of  government  in 
the  people  in  the  sense  that  appellee  imputes  to  the  term. 
The  proposition  involved  in  the  first  assumption  may  be 
granted  as  true,  but  to  admit  the  truth  of  the  second 
proposition  would  be  to  construe  the  state  Constitution 
as  a  limited  grant  of  power  instead  of  a  delegation  of 
full  power  with  express  limitations. 

Under  such  a  construction,  the  general  assembly 

would  possess  no  power  to  legislate  on  a  given  subject 

unless  a  grant  of  such  power  could  be  found  in 

18.  the  Constitution.  This  is  the  rule  which  gov- 
erns Congress  under  the  federal  Constitution 
which  expressly  confers  on  Congress  the  power 

19.  to  legislate  on  certain  designated  subjects.  No 
general  power  of  legislation  is  conferred  on  Con- 
gress by  the  Constitution,  and  it  has  been  uniformly 
held  that  all  legislative  power  not  expressly  conferred 
on  Congress  is  reserved  to  the  several  states.  McGuire 
V.  Chicago,  etc.,  R.  Co.  (1906),  131  Iowa  340,  108  N. 
W.  902,  33  L.  R.  A.  (N.  S.)  706;  Holden  v.  Hardy 
(1896),  14  Utah  71,  46  Pac.  756,  37  L.  R.  A.  103 ;  Nitka 
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V.  Western  Union  Tel  Co.  (1912),  149  Wis.  106,  135  N. 
W.  492,  49  L.  R.  A.  (N.  S.)  337,  Ann.  Cas.  1913C  863; 
State  V.  Hyman  (1904),  98  Md.  596,  57  Atl.  6,  64  L.  R. 
A.  637,  1  Ann.  Cas.  742;  6  R.  C.  L.  136,  §136;  Hurtado 
V.  California  (1883),  110  U.  S.  516,  4  Sup.  Ct.  292,  28 
L.  Ed.  232;  Railroad  Co.  V.  County  of  Otoe  (1872),  16 
Wall.  667,  21  L.  Ed.  375.  The  reverse  of  this  rule  ap- 
plies to  the  construction  of  state  Constitutiorife.  The 
Constitution  of  this  state  carries  a  general  grant  of  leg- 
islative power.  The  language  is:  "The  legislative 
authority  of  the  state  shall  be  vested  in  the  general  as- 
sembly, which  shall  consist  of  a  Senate  and  a  House  of 
Representatives.  The  style  of  every  law  shall  be:  *Be 
it  enacted  by  the  general  assembly  of  the  State  of  In- 
diana'; and  no  law  shall  be  enacted,  except  by  bill." 
This  section  confers  power  to  enact  any  law  on  any  sub- 
ject except  in  so  far  as  the  other  express  provisions  6f 
the  instrument  narrow,  limit  or  deny  the  power.  Towns- 
end  V.  State  (1896),  147  Ind.  624,  47  N.  E.  19,  37  L.  R. 
A.  294,  62  Am.  St.  477;  State,  ex  rel.  V.  McClelland 
(1894),  138  Ind.  395,  37  N.  E.  799;  HeddeHch  V.  State 
(1885),  101  Ind.  564,  1  N.  E.  47,  51  Am.  Rep.  768; 
Mount  V.  State,  ex  rel  (1883),  90  Ind.  29,  46  Am.  Rep. 
192;  Beauehamp  V.  State  (1842),  6  Blackf.  299;  Fire- 
men's, etc.,  Assn.  v.  Lounsbury  (1859),  21  111.  510,  74 
Am.  Dec.  115. 

The  courts  of  this  state  have  generally  followed  this 
rule  of  constitutional  construction.  There  are  two  re- 
cent cases,  however,  which  some  regard  as  a  de- 

18.  parture  from  the  rule,  in  that  they  seem  to  rec- 
ognize a  residue  of  legislative  power  abiding  in 
the  people.  Ellingham  V.  Dye  (1912),  178  Ind.  336,  99 
N.  E.  1,  29,  Ann.  Cas.  1915C  200;  Id.  231  U.  S.  205,  58 
L.  Ed.  206 ;  Bennett  V.  Jackson  (1917) ,  186  Ind.  533, 116 
N.  E.  921.  The  question  involved  in  both  of  these  cases 
was  the  power  of  the  general  assembly  to  provide  by 
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law  a  method  to  be  pursued  by  the  people  in  the  adoption 
of  a  new  constitution  for  the  state.  In  view  of  the  ques- 
tions which  were  before  the  court  for  consideration  in 
those  cases,  it  is  apparent  that  the  reserved  power  of 
the  people,  as  recognized  by  these  opinions,  refers  only 
to  the  inherent  and  indefeasible  power  of  the  people  to 
alter  and  reform  their  government  by  the  adoption  of  a 
new  constitution.  The  scope  of  these  decisions  must 
be  confined  to  legislation  the  effect  of  which  would  be 
to  deny,  limit,  or  impair  this  inalienable  right  of  the 
people.  They  cannot  be  regarded  as  recognizing  a  re- 
served power  in  the  people  in  any  broad  or  general  sense 
of  the  term.  The  writer,  being  of  the  opinion  that  the 
power  of  the  general  assembly  in  the  legislative  field  is 
limited  only  by  the  restrictions  and  limitations  placed  on 
such  power  by  the  provisions  of  the  Constitution,  was 
unable  to  assent  to  the  doctrine  announced  in  those 
opinions.  Bennett  v.  Jackson,  supra,  dissenting  opin- 
ion.   Even  though  a  reserved  power  in  the  peo- 

20.  pie  were  admitted  in  the  limited  sense  in  which 
it  is  recognized  in  the  two  cases  last  cited,  the 

admission  could  not  avail  appellee,  as  no  such  question 
is  presented  in  this  case.  By  the  creation  of  the  high- 
way commission  the  law  does  not  establish  a  new  de- 
partment of  government,  as  contended.  The  commis- 
sion is  an  administrative  body  intrusted  with  the 

21.  application  and   administration   of  the  statute 
under  which  it  is  appointed.     In  this  respect  it  is 

similar  to  the  state  board  of  tax  commissioners,  the  Pub- 
lic Service  Commission,  and  other  boards  and  conMnis- 
sions  created  under  the  laws  of  this  state.  The  law  is 
not  open  to  the  objection  that  it  confers  powers  of  a  ju- 
dicial nature  on  a  body  that  is  administrative  in  its  char- 
acter. 

One  or  two  other  objections  of  minor  importance  are 
urged  against  the  validity  of  the  act.    None  of  these  can 
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be  sustained.  After  a  careful  consideration  of  the  act 
in  connection  with  the  various  provisions  of  the  state 
and  the  federal  Constitutions  to  which  attention  has 
been  directed,  the  court  is  of  the  opinion  that  the  act 
does  not  conflict  with  or  otherwise  violate  any  of  such 
constitutional  provisions.    The  law  is  therefore  valid. 

The  complaint  was  based  solely  on  the  theory  that  the 
act  under  which  appellants  were  proceeding  was  illegal 
and  void,  and  the  ruling  of  the  trial  court  on  the  de- 
murrer and  the  judgment  based  on  such  ruling  rests  on 
the  same  theory.  The  court  erred  in  its  ruling  on  the 
demurrer,  and  for  this  reason  the  judgment  must  be 
reversed. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  of  appellants  to  the  complaint. 

Note. — Reported  in  121  N.  E.  433.  Highways:  taxation  for, 
16  Am.  St.  368;  validity  of  statute  assessing  cost  of  construction 
or  repair  of  rural  highway  on  land  benefited,  Ann.  Cas.  1913D 
550.  See  under  (1,  2)  12  C.  J.  1194;  (3)  37  Cyc  971;  (4)  37 
Cyc  763;  (5)  37  Cyc  720;  (6,  7)  37  Cyc  720,  723,  724;  (8)  87 
Cyc  329,  1140,  1232;  (9)  37  Cyc  320;  (10)  37  Cyc  720,  725; 
(11)  12  C.  J.  887;  (12)  15  Cyc  559;  (13)  37  Cyc  749;  (14)  36 
Cyc  1028;  (15)  36  Cyc  1037j  (17)  12  C.  J.  785;  (18)  12  C.  J. 
745. 


Barker  v.  State  of  Indiana. 

[No.  23,133.    Filed  October  30,  1918.    Rehearing  denied  April  22, 

1919.] 

1.  Criminal  Law. — Former  Jeopardy, — Overruling  Plea  of. — 
Hcurmless  Error.-r-Since  evidence  of  former  jeopardy  is  ad- 
missible under  a  plea  of  not  guilty  (§2069  Bums  1914,  Acts 
1905  p.  584,  §198),  the  sustaining  of  a  demurrer  to  a  special 
plea  thereof  was  not  harmful  error,    p.  266. 

2.  Criminal  Law. — Harmful  Ruling, — Duty  to  Show  Error, — 
It  is  the  duty  of  one  who  assigns  as  error  the  sustaining  of 
a  demurrer  to  a  special  plea  to  show  that  such  ruling  de- 
prived him  of  an  advantage  that  was  not,  or  could  not  be,  ac- 
corded him  under  the  general  issue,  since  the  burden  of  show- 
ing error  is  on  the  appellant,    p.  267. 

3.  Criminal  Law. —  Discharge  of  Defendant, —  Motion, —  Suffi- 
cieney, — The  defendant's  motion  for  a  discharge,  under  §2091 
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Bums  1914,  Acts  1905  p.  584,  §220,  because  of  delay  in  the 
trial,  was  properly  denied  where  the  motion  failed  to  show 
that  the  delay  was  not  due  to  his  own  act,  in  view  of  the  rule 
that  a  party  claiming  the  benefit  of  a  statute  must  bring  him> 
self  clearly  within  its  provisions,     p.  267. 

4.  Criminal  Law,— Appeal-— Briefs.— Sufficiency. — The  rules  of 
the  Supreme  Court  require  that  the  appellant's  brief  'shall  be 
so  prepared  that  the  questions  presented  can  be  intelligently 
considered  by  the  court  without  resort  to  the  record;  and  all 
questions  in  the  presentation  of  which  there  has  not  been  a 
good-faith  effort  to  comply  with  such  rules  will  be  deemed  as 
waived,    p.  268. 

5.  Criminal  Law. — Appeal. — Briefs. — Condensed  Recital  of  Ewr 
dence. — Where,  from  information  contained  in  the  appellant's 
brief,  it  may  be  assumed  that  causes  in  a  motion  for  new  trial 
are  based  on  §2158,  cl.  9,  Bums  1914,  Acts  1905  p.  584,  §282, 
which  provides  that  a  new  trial  shall  be  granted  when  the 
verdict  of  the  jury  is  contrary  to  law,  or  is  not  sustained  by 
sufficient  evidence,  the  court  on  appeal,  under  the  fifth  clause 
of  Rule  22,  will  look  to  the  appellant's  condensed  recital  of 
the  evidence  in  the  consideration  of  such  question,    p.  268. 

6.  Criminal  Law. — Appeal.— Briefs.-^uffMency.— The  condu- 
'  sions  of  counsel  as  to  the  facts  established  by  the  evidence  is 

insufficient  to  present  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  under  Rule  22  of  the  Supreme 
Court,  which  requires  a  condensed  recital  of  the  evidence  in 
narrative  form.    p.  269. 

7.  Criminal  Law. — Appeal. — Briefs. — ^In  presenting  the  ques- 
tion of  the  sufficiency  of  the  evidence,  it  is  the  appellant's 
duty  to  point  out  wherein  the  evidence  is  insufficient  to  sup- 
port the  verdict,    p.  269. 

8.  Criminal  Law. — Appeal. — Review. — Evidence. — Verdict. — In 
determining  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict, the  Supreme  Court  will  not  weigh  conflicting  evidence, 
but  will  consider  only  the  evidence  most  favorable  to  the  ap- 
pellee,   p.  269. 

9.  Criminal  Law. —  Instructions. —  Given  and  Refused. —  Ten- 
dered instructions  that  were  covered  by  others  given  were 
properly  refused,    p.  270. 

10.  Criminal  Law. —  Instructions  Contrary  to  Evidence. —  Re- 
fused. — ^Instructions  assuming  that  there  was  no  evidence  tend- 
ing to  show  that  an  accused's  reputation  for  truth,  veracity, 
and  moral  character  was  not  good,  were  properly  refused  where 
three  witnesses  had  testified  that  his  reputation  for  morality 
was  bad.     p.  270. 

11.  Criminal  Law. — Appeal. — Briefs. — Reasons  for  Giving  Re- 
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quested  Instruction, — ^Alleged  error  in  the  refusal  of  an  in- 
struction relative  to  the  misconduct  of  counsel  presents  no 
question  for  review  where  the  appellant's  brief  contains  no 
statement  of  the  record  showing  any  reason  for  the  giving  of 
'  such  instruction,    p.  270. 

12.  Criminal  Law. — Evidence. — Previotis  Acts. — Admissibility. 
— ^In  a  prosecution  of  a  defendant,  under  Acts  1907  p.  85,  for 
having  carnal  knowledge  of  a  female  child  under  sixteen  years 
of  age,  there  was  no  error  in  permitting  the  prosecuting  wit- 
ness to  answer  questions  as  to  other  acts  of  intercourse  had 
with  the  defendant  within  the  period  of  two  years  previous 
to  the  date  alleged  in  the  indictment,  such  evidence  being  ad- 
missible to  show  the  lustful  disposition  of  the  defendant  and 
the  existence  and  continuance  of  the  illicit  relation,    p.  271. 

13.  Rape. — Evidence.— ^Want  of  Chastity. — Specific  Acts. — ^In  a 
prosecution  of  a  defendant,  tmder  Acts  1907  p.  85,  for  having 
carnal  knowledge  of  a  female  child  under  sixteen  years  of  age, 
it  was  not  error  to  refuse  to  permit  the  •prosecuting  witness  to 
answer,  on  cross-examination,  questions  as  to  whether  she  had 
ever  had  sexual  intercourse  with  persons  other  than  the  de- 
fendant previously  to  a  certain  date,  such  evidence  not  being 
admissible  as  a  defense  to  the  charge,  or  as  tending  to  show 
her  chastity  or  unchastity  or  whether  the  offense  charged  was 
with  or  without  her  consent,    p.  272. 

14.  Criminal  Law. — Former  Jeopardy. — Burden  of  Proof. — ^A 
former  acquittal  is  in  the  nature  of  an  affirmative  defense, 
and  the  burden  of  proving  it  is  on  the  defendant,    p.  273. 

15.  Criminal  Law. — Former  Jeopardy. — ^A  defendant  in  a  crim- 
inal prosecution  who  has  pleaded  not  guilty  to  a  valid  indict- 
ment, and  has  been  acquitted  in  a  trial  before  a  jury  lawfully 
empaneled  and  sworn,  cannot  be  legally  tried  again  for  the 
same  offense,    p.  274. 

16.  Criminal  Law. — Former  Jeopardy. — The  acquittal  of  an  ac- 
cused in  a  criminal  proceeding  is  not  a  bar  to  a  second  prose- 
cution where  the  facts  necessary  to  a  conviction  therein  would 
not  necessarily  have  convicted  in  the  former  prosecution,  p.  274. 

17.  Rape. — Separate  Offenses.  — Statute. —  Construction. —  Each 
act  of  intercourse  with  a  female  child  under  the  age  of  sixteen, 
under  Acts  1907  p.  85,  constitutes  a  distinct  offense,    p.  274. 

From  Pulaski  Circuit  Court;  WiUiam  C.  Pentecost, 

Judge. 

Prosecution  by  the  State  of  Indiana  against  Nathan 
T.  Barker.  From  a  judgment  of  conviction,  the  de- 
fendant appeals.    Affirmed. 
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Caleb  W.  Barker  and  McConneU,  Jenkines  &  Jenkines, 
for  appellant. 

Evan  B.  Stotsenburg,  Attorney-General,  Thomas  H. 
Branaman  and  James  A.  Dilts,  for  the  state. 

Myers,  C.  J. — ^Appellant  was  indicted,  tried  and  con- 
victed on  an  indictment  which  charged  him  with  carnal 
knowledge  of  a  female  child  under  sixteen  years  of  age. 
Acts  1907  p.  85,  §2250  Bums  1908.  The  indictment 
was  returned  April  23,  1913,  and  alleged  that  the  of- 
fense was  committed  on  or  about  July  26,  1912.  To 
this  indictment  appellant  pleaded  specially,  averring  in 
substance  that  on  April  23,  1913,  two  indictments  were 
returned  against  him,  both  for  criminal  assault  upon 
the  same  person,  one  charging  the  offense  as  having 
been  committed  on  or  about  January  1,  1909,  and  the 
other  on  or  about  July  26,  1912 ;  that  he  was  arrested, 
tried  before  a  jury,  and  acquitted  of  the  offense  charged 
as  of  January  1, 1909 ;  that  the  state  in  the  trial  of  that 
cause  introduced  evidence  and  facts  before  the  jury 
touching  all  times  and  dates  wit)iout  reference  to  the 
time  and  date  laid  in  the  indictment,  and  also  inter- 
rogated and  cross-examined  this  appellant  generally  as 
to  whether  he  was  guilty  of  the  offense  charged;  that 
the  evidence  to  prove  the  charge  in  the  present  indict- 
ment will  be  the  same  and  no  wise  different  from  that 
produced  against  him  at  the  former  trial.  A  demurrer 
to  this  answer  for  want  of  facts  was  sustained,  and  this 
ruling  is  assigned  as  error. 

Whatever  may  be  said  for  or  against  the  sufficiency  of 

this  answer  is  immaterial,  for,  under  the  recent  holdings 

of  this  court,  it  is  unnecessary  for  us  to  deter- 

1.    mine  the  sufficiency  of  a  special  plea  where  the 

evidence  to  support  the  same  is  admissible  under 

the  general  issue.     Lucas  v.  State  (1909),  173  Ind.  302, 

90  N.  E.  305;  Williams  v.  State  (1907),  169  Ind.  384, 
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83  N.  E.  790;  Boxell  Y.  Bnght  Nat.  Bank  (1915),  184 
Ind.  631,  634,  112  N.  E.  3;  L.  R.  A.  1917A  1235,  note. 
Former  jeopardy  was  the  theory  of  this  answer,  and, 
while  our  Criminal  Code  authorizes  any  matter  of  de- 
fense to  be  pleaded  specially,  yet  it  also  provides  that  a 
defendant  in  a  criminal  prosecution  under  a  plea  of  not 
guilty  may  prove  on  the  trial  that  he  has  before  had 
judgment  of  acquittal  for  the  same  offense.  '  Acts  1905 
p.  584,  §198,  §2069  Bums  1914. 

Appellant  has  failed  to  point  out  any  advantage  to 

which  he  was  entitled  under  his  special  plea  that  was 

not,  or  could  not  properly  have  been  accorded  him; 

2.  under  the  general  issue.    The  burden  is  on  him 
to  show  that  the  ruling  of  which  he  complains 

was  harmful,  and,  failing  so  to  do,  his  contention  must 
be  denied.  Groff  v.  Clark  (1896),  146  Ind.  52,  44  N. 
E.  803;  Chicago,  etc.,  R.  Co.  V.  Dinius  (1913),  180  Ind. 
596,  623,  103  N.  E.  652;  Ward  V.  State  (1912),  179  Ind. 
524,  101  N.  E.  809;  City  of  Terre  Haute  V.  Lavda 
(1914),  58  Ind.  App.  480,  108  N.  E.  392. 

Appellant's  motion  for  a  discharge  under  the  pro- 
visions of  §2091  Bums  1914,  Acts  1905  p.  584,  §220, 
was  overruled  and  this  ruling  he  assigns  as  error. 

It  is  well  settled  in  this  state  that  where  a  party  seeks 

the  benefit  of  a  statute  he  must  bring  himself  clearly 

within  its  prbvisions.  Woodward  v.  State  (1910) , 

3.  174  Ind.  743,  93  N.  E.  169;  Town  of  WindfaU 
City  V.  State,  ex  rel  (1910),  174  Ind.  311,  313, 

92  N.  E.  57;  Blair  v.  City  of  Fort  Wayne  (1912),  51 
Ind.  App.  652,  657,  98  N.  E.  736.  In  this  case  the 
motion  fails  to  show  that  his  trial  was  not  delayed  by 
his  own  act.  This  omission  was  fatal  to  the  motion, 
and  the  ruling  of  the  trial  court  must  be  sustained. 
Klein  V.  State  (1901),  157  Ind.  146,  60  N.  E.  1036;  City 
of  Fort  Wayne  v.  Bender  (1914),  57  Ind.  App.  689, 
105  N.  E.  949. 
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Appellant  next  insists  that  the  court  erred  in  overrul- 
ing his  motion  for  a  new  trial. 

His  brief  does  not  contain  a  copy  of  the  motion  Or  a 

statement  from  which  all  the  questions  sought  to  be 

presented  may  be  intelligently  considered  without 

4.  going  to  the  record.     In  Dorsey  v.  State  (1912), 
179  Ind.  531,  100  N.  E.  369,  it  is  said:     "The 

rules  of  this  court  contemplate  that  appellant's  brief 
shall  be  so  prepared  that  each  judge,  by  a  consideration 
of  the  brief  alone,  and  without  examining  the  transcript, 
may  intelligently  consider  each  question  presented.  The 
rules  further  contemplate  that  the  points  on  which  ap- 
pellant relies,  must  be  definitely  and  specifically  stated.*' 
From  appellant's  brief  we  learn  that  his  motion  for  a 
new  trial  contains  ninety-eight  reasons  or '  specifica- 
tions of  error,  but  we  will  consider  only  tiiose  where  it 
appears  that  a  good-faith  effort  has  been  made  to  pre- 
sent them.  As  to  all  others  it  must  be  understood  that 
we  regard  them  as  having  been  waived. 

He  begins  his  statement  of  the  motion  by  saying, 

"The  first,  second,  third  and  fourth  are  statutory."  Then 

follows  a  reference  to  the  page  and  line  of  the 

5.  record  where  we  assume  the  causes  relied  on  may 
be  found.    Under  the  heading,  "Propositions  and 

Points  by  which  Appellant  Seeks  a  Reversal  of  the 
Judgment  of  Conviction,"  and  referring  to  the  overrul- 
ing of  his  motion  for  a  new  trial,  he  makes  the  follow- 
ing points :  "The  verdict  of  the  jury  is  contrary  to  and 
not  sustained  by  the  law  or  evidence."  Also,  "The  ab- 
sence of  evidence  in  a  criminal  case  may  of  itself  be 
sufficient  to  entitle  the  defendant  to  go  acquit."  In  his 
argument  he  asserts  that  the  evidence  is  wholly  insuf- 
ficient to  sustain  the  verdict.  Following  this  assertion, 
he  gives  a  history  of  the  case  leading  up  to  the  return  of 
the  indictment  upon  which  he  was  tried  and  convicted. 
If  from  this  information  we  may  assume  that  the  first, 
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second,  third  and  fourth  causes  in  appellant's  motion 
are  based  on  clause  9,  §2158  Bums  1914,  Acts  1905 
p.  584,  §282,  which  provides  that  a  new  trial  shall  be 
granted  when  the  verdict  of  the  jury  is  contrary  to  law, 
or  is  not  sustained  by  sufficient  evidence,  then  it  would 
be  our  duty  to  look  to  appellant's  condensed  recital  of 
the  evidence  as  required  by  Rule  22,  clause  5. 

Turning  to  the  evidence  furnished  in  compliance  with 

this  rule,  we  find  the  names  of  many  witnesses  whose 

testimony,  instead  of  being  set  forth  in  narra- 

6.  tive  form,  is  for  the  most  part  the  conclusions  of 
counsel.    This  is  not  sufficient.    Rose  v.  City  of 

7.  JejSferaonviUe  (1916),  185  Ind.  577, 114  N.  E.  85. 
These  conclusions  must  be  eliminated  and  can 

'8.  have  no  controlling  force  in  determining  the 
questions  thus  sought  to  be  presented.  However, 
we  are  advised  from  the  evidence  submitted,  and  which 
we  may  consider,  that  there  is  irreconcilable  conflict  in 
the  testimony  given  at  the  trial  by  the.  prosecuting  wit- 
ness and  that  detailed  to  the  jury  by  the  appellant.  In 
some  particulars  the  testimony  of  both  are  slightly  cor- 
roborated. Appellant  has  not  assumed  the  responsibil- 
ity of  pointing  out  wherein  the  evidence  is  insufficient 
to  support  the  verdict.  This  he  should  have  done.  Bray 
V.  Tardy  (1914),  182  Ind.  98,  105  N.  E.  772.  But  from 
our  examination  of  the  evidence  set  forth  in  appellant's 
brief  and  by  reference  to  the  record,  we  conclude  that 
the  verdict  is  not  without  evidence  to  support  it,  and  is 
not  for  that  reason  contrary  to  law.  It  is  our  province 
to  consider  only  the  evidence  most  favorable  to  appellee 
(Reitz  V.  Hodffins  [1916],  185  Ind.  163,  112  N.  E.  386; 
Pittsburgh,  etc.,  R.  Co.  V.  Pence  [1916],  185  Ind.  495, 
113  N.  E.  7) ,  and  this  done,  we  must  conclude  that  the 
question  of  guilt  or  innocence  of  appellant  was  for  the 
jury.  This  court's  opinion  on  the  weight  of  the  evi- 
dence, or  on  the  conclusion  of  the  jury,  will  not,  under 
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the  well-settled  rules  of  law,  justify  us  in  disturbing 
the  judgment  of  the  trial  court  McKeen  v.  A.  T.  Bowen 
&  Co.  (1914),  182  Ind.  333,  341,  106  N.  E.  529;  Amer- 
ican,  etc.,  Tin  Plate  Co.  v.  Reason  (1915),  184  Ind.  125, 
110  N.  E.  660;  CaldweU  V.  Ulsh  (1915),  184  Ind.  725, 
734,  112  N.  E.  518;  People  V.  Deatrick  (1916),  30  CaL 
App.  507,  159  Pac.  175;  Parmalee  V.  State  (1916),  99 
Neb.  598, 157  N.  W.  1010;  State  v.  Bragdon  (1917),  136 
Minn.  348,  162  N.  W.  465;  People  V.  Edwards  (1916), 
173  App.  Div.  375,  159  N.  Y.  Supp.  410;  State  V. 
Gaimos  (1916),  53  Mont  118,  162  Pac.  596;  State  V. 
Smith  (1917),  95  Wash.  271,  163  Pac.  759;  State  V. 
Tinkler  (1905),  72  Kan.  262,  83  Pac.  830. 

Our  attention  will  be  next  given  to  the  action  of  the 

court  in  refusing  to  give  the  jury  certain  instructions 

tendered  by  appellant    These  instructions,  nine 

9.  in  number,  we  have  carefully  read,  and  have  com- 
pared them  with  those  given  to  the  jury.  From 
this  investigation  we  conclude  that  all  the  in- 

10.  structions  so  tendered  and  refused  were  fully  cov- 
ered by  the  instructions  given  except  two,  one  of 

which  was  on  the  subject  of  the  presumption  of  law  as 
applied  to  good  moral  character  and  to  the  benefit  of 
which  an  accused  on  trial  is  entitled.  This  instruction 
assumes  that  no  evidence  was  introduced  at  the  trial 
tending  to  show  that  the  reputation  of  appellant  for 
truth  and  veracity  and  moral  character  was  not  good. 
The  record  discloses  the  names  of  three  witnesses  who 
testified  that  appellant's  reputation  for  morality  was 
bad.  This  instruction  was  not  pertinent  to  the  evi- 
dence, and  no  error  intervened  by  refusing  to  give  it 
The  other  of  the  two  instructions  was  on  the  sub- 
ject of  misconduct  of  John  M.  Spangler  while  closing 
the  argument  for  the  state.    Appellant's  brief 

11.  contains  no  statement  of  the  record  showing  any 
reason  for  giving  this  instruction.    Consequently 
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no  question  is  presented  for  our  consideration.  Dorsey 
V.  State,  supra. 

Nor  did  the  court  err  in  refusing  to  give  the  other 
instruction.  WcUdon  V.  State  (1914),  182  Ind.  112,  104 
N.  E.  300;  Tkain  v.  State  (1914),  182  Ind.  345,  353, 106 
N.  E.  690  ;Breadhe ft  V.  Cleveland  (1915),  184  Ind.  130, 
136,  108  N.  E.  5,  110  N.  E.  662. 

It  is  also  contended  that  thexjourt  erred  in  permitting 

the  prosecuting  witness  over  appellant's  objections  to 

answer  questions  propounded  by  the  state  relat- 

12.  ing  to  his  carnal  knowledge  of  the  witness  prior 
to  the  date  of  the  offense  fixed  in  the  indictment. 
The  substance  of  the  answers  was  that  such  relations 
occurred  many  times,  not  less  than  once  a  week  covering 
a  period  of  about  four  years.  The  objection  was  put 
upon  the  ground  that  the  state  having  by  its  evidence 
fixed  a  date,  July  26,  1912,  as  the  date  of  the  offense,  it 
thereby  elected  to  prosecute  the  defendant  for  the  al- 
leged crime  of  that  date,  and  proof  of  other  acts  of 
sexual  intercourse  between  the  prosecuting  witness  and 
the  defendant  upon  other  dates,  which  are  statements 
of  separate  offenses  against  the  law,  were  improper. 
The  question  of  the  competency  of  this  evidence  was  also 
saved  by  motions  timely  interposed  to  strike  out.  These 
motions,  over  appellant's  objections  and  exceptions, 
were  overruled.  These  rulings  are  questioned.  As  a 
general  rule  it  may  be  said  that,  on.  the  trial  of  a  per- 
son accused  of  crime,  proof  of  other  offenses  are  in- 
admissible unless  they  are  a  part  of  the  res  gestae.  8 
R.  C.  L.  198,  §194;  People  V.  Thompson  (1914),  212  N. 
Y.  249,  106  N.  E.  78.  However,  the  rule  in  the  class 
of  cases  to  which  the  one  at  bar  belongs  is  well  stated  in 
16  C.  J.  608,  §1194,  where  it  is  said:  "The  general  rule 
that  evidence  of  other  crimes  is  inadmissible  does  not 
apply  to  proof  of  other  acts  of  sexual  intercourse  be- 
tween the  parties  in  statutory  rape  cases,  that  is,  in 
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prosecutibns  for  rape  on  a  female  under  the  age  of  con- 
sent, or  on  a  woman  imbecile,  even  though  such  other 
acts  constitute  separate  and  distinct  crimes.  Provided 
they  are  not  too  remote  in  time  or  otherwise,  such  other 
acts  are  relevant  and  admissible  to  show  the  lustful  dis- 
position of  defendant  as  well  as  to  show  the  exist^ice 
and  continuance  of  the  illicit  relation,  to  characterize 
and  explain  the  act  charged  and  to  corroborate  the  testi- 
mony of  the  prosecutrix  as  to  that  act."  See,  also. 
People  V.  Gray  (1911),  251  111.  431,  96  N.  E.  268;  People 
V.  Thompson,  supra;  State  v.  Hurd  (1897),  101  Iowa 
391,  70  N.  W.  613;  Morgan  V.  Commonwealth  (1916), 
172  Ky.  684,  189  S.  W.  943;  33  Cyc  1483. 

It  is  also  contended  that  the  trial  court  erred  in  re- 
fusing to  permit  the  prosecutrix  to  answer  on  cross- 
examination  questions  with  reference  to  whether 

13.  or  not  she  had  ever  had  sexual  intercourse  with 
anyone  prior  to  January,  1909.  In  support  of 
this  contention  appellant  makes  the  point  that  want  of 
chastity  of  a  child  under  the  age  of  consent  must  be 
shown  by  specific  acts,  citing  33  Cyc  1481.  This  author- 
ity does  state  that  specific  acts  with  others  than  the 
defendant  may  be  shown  to  rebut  certain  corroborat- 
ing circumstances,  but  in  this  case  none  of  the  circum- 
stances there  mentioned  are  claimed  to  be  present.  This 
court  in  Harper  V.  State  (1916),  185  Ind.  322, 114  N.  E. 
4,  held  such  evidence  admissible  to  explain  incriminat- 
ing circiunstances  proved  by  the  state  in  corroboration 
of  the  prosecuting  witness  and  for  no  other  purpose. 
See,  also.  State  v.  Rubertone  (1916),  89  N.  J.  Law  285, 
98  Atl.  253.  Cases  may  be  found  where  specific  acts 
tending  to  prove  an  unchaste  character  were  admitted 
in  evidence,  but  in  all  of  these  cases  such  evidence  was 
admitted  on  the  ground  that  previous  chastity  was  put 
in  issue  by  the  charge  in  compliance  with  the  statute  de- 
fining the  offense.     Woodruff  v.  State  (1904),  72  Neb. 
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815,  101  N.  W.  1114;  State  V.  KeUey  (1905),  191  Mo. 
680,  90  S.  W.  834.  The  indictment  in  this  case  tendered 
no  such  issue,  nor  does  the  statute  under  which  the  in-  « 
dictm^it  was  drawn  make  previous  chastity  an  ele- 
ment of  the  offense.  The  object  desired  by  tiie  intro- 
duction of  the  proposed  testimony  is  not  stated,  but  if 
the  purpose  of  the  questions  to  the  witness  wad  to  show 
specific  acts  of  sexual  intercourse  with  other  men  as  a 
defense  to  the  charge,  or  as  tending  to  show  her  gen- 
eral chastity  or  unchastity,  or  whether  the  seicual  acts 
with  appellant  were  with  or  without  her  consent,  the 
evidence  was  properly  excluded.  Heath  V.  State 
(1909),  173  Ind.  296,  90  N.  E.  310,  21  Ann.  Cas.  1056; 
Kidwell  V.  State  (1878),  63  Ind.  384;  State  V.  Smith- 
(1904),  18  S.  D.  341,  100  N.  W.  740;  Pnce  V.  State 
(1902),  44  Tex.  Cr.  R.  304,  70  S.  W.  966;  State  v.  Hil. 
berg  (1900),  22  Utah  27,  61  Pac.  215;  State  V.  Wilr 
liamson  (1900),  22  Utah  248,  62  Pac.  1022,  83  Am.  St. 
780 

Appellant,  in  support  of  his  defense  of  former  ac- 
quittal, offered  in  evidence  an  indictment  returned  in  the 
Pulaski  Circuit  Court,  charging  appellant  on  or  about 
January  1,  1909,  with  having  had  carnal  knowledge  of 
the  prosecutrix  in  the  present  case,  and  with  the  offense 
defined  by  §1  of  an  act  approved  February  26,  1907, 
Acts  1907  p.  85,  supra;  also  an  order-book  entry  of  the 
Pulaski  Circuit  Court  showing  a  return  of  the  indict- 
ment in  that  court.  An  objection  to  the  introduction 
of  this  evidence  was  sustained.  What  we  may  here  say 
in  disposing  of  tiie  question  on  the  admissibility  of  this 
evidence  applies  also  to  appellant's  special  plea. 

A  former  acquittal  is  in  the  nature  of  an  affirmative 
defense,  and  the  burden  of  proving  it  was  on  the  defend- 
ant.   State  V.  WiUiams  (1906),  43  Wash.  505, 

14.   86  Pac.  847.    It  is  no  longer  a  question  in  this 
Vol.  188—18 
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state  that  when  a  defendant  in  a  criminal  prose- 

16.   cution  who  has  entered  a  plea  of  not  guilty  is 

put  on  trial  on  a  valid  indictment  before  a  jury 

16.  lawfully  impaneled  and  sworn,  and  a  verdict  of 
acquittal  is  returned,  as  claimed  in  this  case,  he 

cannot  legally  be  tried  again  for  the  same  offense. 
Leach  V.  State  (1911),  177  Ind.  234,  97  N.  E.  792; 
Morgan  V.  State  (1859) ,  13  Ind.  215.  It  is  equally  well 
settled  that  where  the  facts  necessary  to  a  conviction 
upon  a  second  prosecution  would  not  necessarily  have 
convicted  upon  the  first  prosecution,  then  such  acquittal 
would  not  be  a  bar  to  a  second  prosecution.  State  v. 
Reed  (1907),  168  Ind.  588,  81  N.  E.  571;  Wilson  V. 
State  (1855),  24  Conn.  57.  In  Smith  v.  State  (1882), 
85  Ind.  553,  557,  it  is  said ;  "The  true  test  to  determine 
the  sufficiency  or  insufficiency  of  a  plea  of  former  ac- 
quittal as  a  bar  to  the  pending  prosecution,  is  this, 
Would  the  same  evidence  be  necessary  to  secure  a  con- 
viction in  the  pending,  as  in  the  former,  prosecution? 
If  it  would  be,  then  the  plea  of  former  acquittal  would 
be  a  complete  bar  to  the  pending  prosecution ;  otherwise, 
the  plea  would  not  be  sufficient.** 

It  clearly  appears  from  the  indictment  which  appel- 
lant sought  to  introduce  in  evidence  that  the  crime 
charged  therein  was  committed  on  or  about  Janu- 

17.  ary  1,  1909,  or  more  than  two  and  one-half  years 
prior  to  the  commission  of  the  alleged  offense  as 

laid  in  the  present  indictment,  and  relied  on  for  a  con- 
viction as  shown  by  the  evidence.  Granting  that  appel- 
lant was  formerly  tried  and  acquitted  of  the  alleged  of- 
fense of  1909,  we  are  not  persuaded,  and  it  does  not 
appear  that  the  evidence  introduced  in  that  case  would 
be  sufficient  to  support  a  conviction  of  the  charge  in  the 
present  case.  For  aught  appearing,  we  must  take  it  for 
granted  that  the  evidence  admitted  at  the  former  trial 
tended  only  to  prove  guilt  or  innocence  of  the  accused 
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at  the  time  charged  in  the  indictment.  If  that  be  true, 
and  the  statute  offended  be  construed  as  making  each 
of  the  alleged  acts  of  sexual  intercourse  with  the  prose- 
cutrix, who  is  shown  to  be  under  age  of  consent,  a  dis- 
tinct offense,  and  we  so  construe  it,  then  relevancy  of 
the  proposed  evidence  is  not  shown,  and  the  ruling 
thereon  would  not  be  erroneous.  The  indictments  under 
consideration  each  contain  a  single  count  and  each  rely 
upon  a  single  offense,  identified  as  January  1, 1909,  and 
July  26,  1912.  Under  this  showing  of  the  record  the 
state  must  convict,  if  at  all,  for  the  offense  as  laid.  The 
evidence  of  other  acts  of  the  character  charged  in  the 
indictments  were  admitted  in  evidence,  not  to  prove  in- 
dependent offenses,  but  for  the  purpose  of  showing  the 
relationship  existing  between  the  parties.  The  mate- 
riality of  this  evidence  should  be  limited  and  clearly  ex- 
plained by  instructions  to  the  jury.  For  it  is  clear  that 
"One  rape  cannot  be  included  in  another  any  more  than 
one  forgery  or  one  murder  can  be  included  in  another.*' 
State  V.  Gaimos,  supra.  The  offense  here  charged  is 
not  a  continuing  one,  as,  for  example,  the  operating  of 
a  place  where  intoxicating  liquors  are  sold  in  violation 
of  law.  Freeman  v.  State  (1889),  119  Ind.  501,  21  N. 
E.  1101;  Anderson  v.  State  (1917),  187  Ind.  94,  118  N. 
E.  567;  State  V.  Lindley  (1860),  14  Ind.  430. 

The  case  of  State  V.  Healy  (1917) ,  136  Minn.  264, 161 
N.  W.  590,  L.  R.  A.  1917D  726,  in  many  material  re- 
spects is  not  unlike  the  case  at  bar.  The  same  ques- 
tion as  here  was  presented  and  considered,  and  the  court 
held  that:  "The  acquittal  of  the  defendant  for  the  of- 
fense (rape)  of  January  16,  1914,  is  not  a  bar  to  the 
present  prosecution  for  the  offense  (rape)  of  July  16, 
1914." 

No  reversible  error  has  been  pointed  out,  and  the 
judgment  is  therefore  affirmed. 
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NOTE^-Reported  in  120  N.  E.  693.  Rape:  evidence,  acts  of 
familiarity  or  intimacy  between  prosecutrix  and  defendant,  11 
Ann.  Cas.  672.  See  under  (12)  33  Cyc  1483;  (13)  33  Cyc  1481; 
(14)  16  C.  J.  425;   (16)  16  C.  J.  266. 


Sharp  v.  State  of  Indiana. 

[No.  23,469.    FUed  May  8,  1919.] 

1.  Cbibokal  JJiW.—Rape.^Relatum  of  Husband  and  Wife.— 
Defense, — In  a  prosecution  for  rape  upon  a  female  child  under 
the  age  of  consent,  though  the  part  of  the  statute  defining  such 
offense  makes  no  exception  with  regard  to  the  husband  of 
such  female,  the  fact  that  the  defendant  is  her  husband  may 
be  proved  as  a  defense,    p.  278. 

2.  Criminal  Law. —  Affidavit. — Rape. —  Denial  of  Relation  of 
Husband  and  Wife. — ^An  affidavit  diarging  rape  upon  a  female 
child  under  the  age  of  consent  was  not  defective  for  failure  to 
state  that  such  female  was  not  then  the  wife  of  the  defendant, 
since  the  part  of  the  statute  defining  the  offense  makes  no 
such  exception,    p.  278. 

3.  Criminal  Law. — Reasonable  Dotibt. — Subsidia/ry  Evidence. — 
The  rule  requiring  the  state  to  prove  the  defendant's  guilt 
beyond  a  reasonable  doubt  applies  only  to  the  essential  facts 

^constituting  the  crime  charged,  and  has  no  application  to  the 
proof  of  subsidiary  facts  that  are  not  essential  elements  of  the 
crime  but  which,  if  shown,  tend  to  prove  or  to  disprove  one 
or  more  of  the  essential  elements,    p.  279. 

4.  Criminal  Law. — Reasonable  Doubt. —  Evidence. —  Essential 
and  Subsidiary  Facts. — Subsidiary  facts  need  not  be  proved 
beyond  a  reasonable  doubt  to  justify  a  conviction;  it  is  the 
facts  essentially  necessary  to  constitute  the  crime  that  must 
be  so  proved;  but,  since  a  reasonable  doubt  as  to  the  essential 
facts  znay  arise  from  a  consideration  of  evidence  adduced  in 
support  of  subsidiary  facts,  it  was  error  for  the  court  to  give 
an  instruction  that  excluded  evidence  bearing  on  the  question 
of  reasonable  doubt  from  the  consideration  of  the  jury  by  the 
statement  that  a  reasonable  doubt  could  not  spring  from  sub- 
sidiary evidence.  (Hauk  V.  State,  148  Ind.  248,  disapproved  in 
part.)     pp.  279, 281.  ^ 

6.  Criminal  Law. — Erroneous  Instruction. — Exclusion  of  Evi- 
ence. — Reversible  Error. — ^In  a  prosecution  for  rape  upon  a  fe- 
male child  under  the  age  of  consent,  an  instruction  that  excluded 
from  the  consideration  of  the  jury  evidence,  though  subsidiary, 
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as  to  the  date  on  which  the  offense  was  committed,  and  which 
tended  to  break  down  the  essential  fact  that  the  child  at  the 
time  was  under  the  age  of  consent,  constituted  such  error  that 
the  Supreme  Court  cannot  say  that  the  defendant  was  so 
clearly  guilty  as  to  ren*der  the  instruction  harmless,  though 
the  fact  of  intercourse  was  not  disputed,    p.  281. 

From  Hamilton  Circuit  Court ;  Ernest  E.  Cloe,  Judge. 

Prosecution  by  the  State  of  Indiana  against  John 
Sharp.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Reversed. 

Albert  C.  Pearson,  Christian,  Christian  &  Waltz,  for 
appellant. 

Ele  Stansbury,  Attorney-General,  and  Dale  F.  StanO' 
bury,  for  appellee. 

Lairy,  J. — ^Appellant  was  charged  with  the  crime  of 
rape  committed  against  the  person  of  a  child  under  the 
age  of  consent.  A  trial  by  jury  resulted  in  a  judgment 
of  conviction,  to  reverse  which  this  appeal  is  prosecuted. 
It  is  asserted  that  the  amended  affidavit  on  which  the 
judgment  rests  does  not  state  facts  sufficient  to  consti- 
tute a  public  offense,  and  that,  for  the  reason  stated,  the 
trial  court  erred  in  overruling  appellant's  motion  to 
quash*  the  affidavit,  and  also  in  overruling  his  motion  in 
arrest  of  judgment.  This  question  is  presented  by  the 
first  and  fourth  assignments  of  error.  The  only  par- 
ticular in  which  it  is  claimed  that  the  affidavit  is  de- 
.fective  is  that  it  does  not  state  that  the  child  against 
whom  the  offense  was  committed  was  not  at  the  time 
the  wife  of  the  accused.  It  is  true  that  a  husband  can- 
not be  guilty  of  the  crime  of  rape  by  having  carnal 
knowledge  of  his  wife  without  her  consent  and  against 
her  will  or  on  account  of  her  being  under  the  age  of 
consent,  or  on  account  of  her  being  insane,  epileptic  or 
imbecile.  In  the  definition  of  the  offense  as  applicable 
to  women  who  are  insane,  or  who  are  idiotic  or  other- 
wise  imbecile^    the   statute    of   this    state   expressly 
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1.  excepts  the  husband  of  such  a  woman  from  its 
operation ;  but  as  to  other  women  against  whom 

the  offense  may  be  committed  it  makes  no  such  express 
exception  with  regard  to  the  husband.    The  statute, 
however,  cannot  apply  to  the  husband  of  the  injured, 
party  in  any  case. 

The  question  here  presented  relates  to  the  manner  in 

which  the  offense  must  be  charged.    Wharton  states 

that  the  indictment  need  not  allege  that  the  f  e- 

2.  male  outraged  was  not  the  wife  of  the  defendant, 
citing  a  number  of  decisions  which  sustain  the 

text  1  Wharton,  Criminal  Law  (11th  ed.)  §741.  In 
the  case  of  Commonwealth  v.  Fogerty.  (1857),  8  Gray 
(Mass.)  489,  69  Am.  Dec.  264,  the  court  says:  "Nor 
was  it  necessary  to  allege  that  the  prosecutrix  was  not 
the  wife  of  the  defendant.  Such  an  averment  has  never 
been  deemed  essential  in  indictments  for  rape,  either 
in  this  country  or  in  England.  The  precedents  contain 
no  such  allegations."  It  may  be  shown  as  a  defense 
that  the  woman  against  whom  the  offense  is  alleged  to 
have  been  committed  is  the  wife  of  the  person  who  is 
charged  with  committing  the  rape,  but  it  is  not  neces- 
sary to  negative  this  fact  in  the  indictment  Curtis  v. 
State  (1909) ,  89  Ark.  394, 117  S.  W.  521 ;  State  V.  Mor- 
rison  (1912),  46  Mont.  84,  125  Pac.  649;  State  V.  Wilr 
liamson  (1900),  22  Utah  248,  62  Pac.  1022,  83  Am.  St. 
780 ;  State  V.  White  (1890) ,  44  Kan.  514,  25  Pac.  33. 

If  the  statute  under  which  the  indictment  is  drawn 
excludes  from  its  operation  the  husband  of  a  female 

against  whom  the  offense  may  be  committed,  the 
1.    indictment  must  conform  to  the  statute  in  that 

particular.  People  v.  Burke  (1868) ,  34  Cal.  661 ; 
Cutler  V.  State  (1914),  15  Ariz.  343,  138  Pac.  1048; 
People  V.  Stowers  (1912),  254  111.  588,  98  N.  E.  986. 
The  portion  of  the  statute  on  which  the  affidavit  in  this 
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case  is  based  makes  no  such  exception.  The  affidavit 
is  sufficient. 

Under  his  motion  for  a  new  trial  which  is  assigned  as 
error  appellant  presents  objections  to  several  instruc- 
tions. The  part  of  instruction  No.  18  to  which  objec- 
tion is  made  reads  as  follows:  "And  by  reasonable 
doubt  is  not  meant  a  whim  or  captious  or  speculative 
doubt ;  it  is  properly  termed  a  reasonable  doubt  as  dis- 
tinguished from  an  unreasonable  or  speculative  doubt, 
and  it  must  arise  from  all  the  evidence  relating  to  some 
material  fact  or  facts  charged  in  the  affidavit,  and  not 
spring  from  mere  subsidiary  evidence.  Such  doubt  may 
also  arise  from  the  absence  of  evidence  as. to  material 
matters."  The  objection  is  specifically  directed  to  that 
part  of  the  instruction  which  tells  the  jury  that  a  rea- 
sonable doubt  cannot  spring  from  mere  subsidiary  evi- 
dence. 

The  rule  which  requires  the  state  to  prova  the  guilt 

of  the  defendant  beyond  a  reasonable  doubt  applies  only 

to   the   essential   facts   constituting   the   crime 

3.  charged ;  but  the  rule  does  not  apply  to  the  proof 
.  of  subsidiary  facts  which  are  not  essential  ele- 
ments of  the  crime,  but  which,  if  shown  to  exist,  have  a 
tendency  to  prove  or  to  disprove  one  or  more  of  the  con- 
stituent elements  of  the  crime.  Wade  v.  State  (1880), 
71  Ind.  535;  Hinshaw  V.  State  (1896),  147  Ind.  334,  47 
N.  E.  157. 

While  it  is  not  necessary  to  a  conviction  that  such 

subsidiary  facts  be  proved  beyond  a  reasonable  doubt, 

it  is  still  the  law  that  the  essential  facts  which 

4.  constitute  the  offense  must  be  established  by  that 
degree  of  proof  before  a  conviction  is  justified; 

and,  in  determining  whether  such  essential  facts  are 
established  beyond  a  reasonable  doubt,  the  jury  may 
consider  the  whole  of  the  evidence  as  well  as  the  want 
or  absence  of  evidence.    Can  it  be  truly  said  that  the 


Digiti 


zed  by  Google 


280  SUPREME  COURT  OF  INDIANA, 

Sharp  V.  State— 188  Ind.  276. 

jury  cannot  consider  evidence  adduced  to  prove  a  subsi- 
diary fact  in  determining  whether  an  essential  fact  is 
established  beyond  a  reasonable  doubt?  If,  after  con- 
sidering all  the  evidence  in  the  case,  the  jury  enter- 
tains a  reasonable  doubt  as  to  any  essential  fact  con- 
stituting an  element  of  the  offense,  the  defendant  is  en- 
titled to  an  acquittal  whether  such  doubt  arises  from  the 
evidence  or  the  lack  of  evidence.  In  determining' 
whether  such  a  doubt  arises  from  the  evidence,  the  jury 
has  a  right  to  consider  the  whole  evidence,  and  the  de- 
fendant has  a  right  to  have  the  entire  evidence  so  con- 
sidered. The  court  cannot  correctly  exclude  from  the 
consideration  of  the  jury,  on  such  questions,  the  evi- 
dence adduced  in  support  of  subsidiary  facts.  If,  after 
considering  the  entire  evidence,  the  jury  entertains  a 
reasonable  doubt  as  to  the  fact  essential  to  constitute 
the  offense,  the  defendant  is  entitled  to  the  benefit  of 
such  doubt,  even  though  it  arises  from  the  consideration 
of  evidence  adduced  in  support  of  a  subsidiary  fact. 
The  language  to  which  the  specific  objection  is  made 
renders  the  instruction  erroneous. 

The  trial  court  in  giving  the  instruction  in  question 
probably  followed  HavJc  v.  State  (1897),  148  Ind!  238, 
46  N.  E,  127,  47  N,  E.  465,  where  a  similar  instruction 
was  approved  by  this  court.  The  court  in  that  case 
approved  the  language  of  the  instruction  on  the  author- 
ity of  Wade  v.  State,  supra,  saying  that  the  law  as  de- 
clared in  the  instruction  was  in  accord  with  the  law  as 
stated  in  the  case  cited.  The  case  cited  goes  only  to 
the  extent  of  holding  that  the  rule  requiring  proof  be- 
yond a  reasonable  doubt  in  a  criminal  case  applies  to 
essential  facts  constituting  the  offense,  and  that  the 
rule  does  not  apply  to  proof  of  subsidiary  facts.  In  this 
regard,  the  case  was  followed  in  Hinshaw  v.  State, 
supra.  In  the  case  of  Hauk  v.  State,  supra,  the  learned 
court  failed  to  observe  the  distinction  which  clearly 
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exists  between  the  rule  of  law  as  stated  in  Wade  V.  State, 
supra,  and  the  rule  stated  in  the  instruction  under  con- 
sideration. 

Subsidiary  facts  need  not  be  proved  beyond  a  reason- 
able doubt  to  justify  a  conviction;  it  is  the  facts  essen- 
tially necessary  to  constitute  the  crime  which 

4.  must  be  so  proved ;  but  a  reasonable  doubt  as  to 
such  essential  facts  may  arise  from  a  considera- 
tion of  evidence  adduced  in  support  of  subsidiary  facts. 
The  court  declines  to  follow  tiie  ruling  in  the  case  of 
Hauk  V.  State,  supra,  in  so  far  as  it  approves  the  lan- 
guage of  the  instruction  which  is  held  in  this  case  to 
constitute  error.  No  authority  is  found  to  sustain  the 
instruction  other  than  that  of  Hauk  v.  State,  supra,  and 
that  case  has  not  been  cited  to  the  direct  point  under 
consideration  in  any  later  decision.  A  part  of  the  evi- 
dence bearing  on  the  question  of  reasonable  doubt  is 
excluded  from  the  consideration  of  the  jury  by  the  state- 
ment that  a  reasonable  doubt  cannot  spring  from  subsi- 
diary evidence.  It  is  true  that  by  other  instructions 
the  jury  was  told  that  the  entire  evidence  should  be  con- 
sidered on  the  question  of  reasonable  doubt,  but  these 
instructions  are  in  conflict  with  that  part  of  instruction 
No.  18  held  to  be  erroneous.  When  the  instructions 
are  considered  together,  the  jury  was  given  a  choice 
between  truth  and  error,  and  this  court  has  no  means 
of  knowing  whether  it  followed  the  erroneous  rule  stated 
in  instruction  No.  18,  or  the  correct  rule  stated  in  other 
instructions.  Burrows  V.  State  (1894),  137  Ind.  474, 
37  N.  E.  271,  45  Am.  St.  210 ;  Hampton  V.  State  (1902) , 
160  Ind.  575.  67  N.  E.  442. 

The  state  contends  that,  even  though  the  instruction 
in  question  be  erroneous,  the  judgment  should  not  be  re- 
versed for  the  reason,  as  stated,  that  the  guilt 

5.  of  appellant  is  shown  so  conclusively  by  the  evi- 
dence that  no  other  verdict  could  have  been  right- 
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fully  rendered.  The  court  is  of  the  opinion  that  the  evi- 
dence in  this  case  is  not  of  a  character  to  justify  the 
application  of  the  rule  which  the  state  seeks  to  invoke. 
It  is  true  that  the  evidence  shows  without  dispute  that 
the  appellant  had  sexual  intercourse  with  the  prose- 
cuting witness,  but  there  is  conflict  in  the  evidence  as  to 
the  date  on  which  the  first  act  of  intercourse  occurred. 
The  prosecuting  witness  fixed  the  time  as  August  31, 
1915,  stating  that  it  took  place  on  a  night  when  Mr. 
James  Beam  and  his  wife  stayed  all  night  at  the  house 
of  defendant.  Mr.  Beam  and  his  wife  both  testified  that 
they  stayed  all  night  at  the  home  of  defendant  only  once 
while  the  prosecuting  witness  lived  in  his  home,  and 
that  the  time  when  this  occurred  was  in  the  first  part 
of  April,  1916.  The  evidence  shows  without  dispute 
that  the  prosecuting  witness  was  bom  on  January  10, 
1900.  It  thus  appears  that,  if  the  first  act  of  inter- 
course occurred  when  the  Beams  stayed  all  night  at 
defendant's  house,  and  if  that  was  in  April,  1916,  the 
prosecuting  witness  was  not  under  sixteen  years  of  age 
at  the  time.  To  sustain  a  conviction,  it  was  necessary 
for  the  state  to  prove  beyond  a  reasonable  doubt  that 
the  prosecuting  witness  was  under  sixteen  years  of  age 
at  the  time  the  act  of  intercourse  relied  on  occurred. 
This  was  an  essential  fact  constituting  an  element  of  the 
offense.  As  bearing  on  this  fact,  the  jury  had  a  right 
to  consider  the  evidence  of  James  Beam  and  his  wife  in 
connection  with  the  other  evidence  in  the  case ;  and  the 
defendant  should  have  been  acquitted,  if  the  jury  enter- 
tained a  reasonable  doubt  as  to  whether  the  prosecuting 
witness  was  under  or  over  the  age  of  sixteen  years  at 
the  time  the  act  was  committed.  The  date  on  which 
James  Beam  and  his  wife  stayed  over  night  in  the  home 
of  appellant  was  a  subsidiary  fact  and  the  evideiice 
bearing  thereon  was  subsidiary  evidence  which,  under 
the  instruction  held  to  be  erroneous,  the  jury  might  well 
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have  exclu(ied  from  consideration  in  so  far  as  it  had 
any  bearing  on  the  question  of  reasonable  doubt.  In 
view  of  the  evidence,  it  cannot  be  said  that  appellant 
was  so  clearly  guilty  as  to  render  the  instruction  harm- 
less. 

The  judgment  of  the  trial  court  is  reversed,  with  in- 
structions to  sustain  appellant's  motion  for  a  new  trial. 

Note.— Reported  in  123  N.  E.  161.    See  under  (1,  2)  83  Cyc 
1444;  (3)  16  C.  J.  780;  (4)  17  C.  J.  340;  (5)  33  C.  J.  1491. 


Williams  v.  State  of  Indiana. 

[No.  23,190.    FHed  May  9,  1919.] 

1.  Conspiracy. —  Indictment. —  Sufficiency, —  An  indictment  for 
conspiracy,  under  §2647  Bums  1914,  Acts  1905  p.  584,  §641, 
to  be 'good  as  against  a  motion  to  quash,  must  not  only  state 
facts  showing  the  conspiracy,  but  must  also  charge  the  felony 
with  the  same  particularity  as  though  the  accused  were  to  be 
tried  for  the  felony  alone,    p.  288. 

2.  Indictment  and  Information.— Motion  to  QtLCbsh, — Defects 
Appearing  on  Face  of  Indictment. — Under  the  Criminal  Code, 
defects  not  appearing  on  the  face  of  an  indictment  cannot  be 
raised  by  a  motion  to  quash;  and,  though  such  defects  do  so 
appear,  if  the  offense  is  charged  with  such  a  degree  of  cer^ 
tainty  that  the  defects  do  not  tend  to  prejudice  the  substantial 
rights  of  the  defendant,  they  must  be  disregarded,    pp.  288, 291. 

3.  Conspiracy. — To  Commit  Felony. — Bribery. — Indictment. — 
Suffi^dency, — Failure  to  State  Namies  of  Persons  to  be  Solicited. 
— An  indictment  of  a  deputy  prosecuting  attorney  and  other 
officers  under  §§2647,  2878  Bums  1914,  Acts  1905  p.  584,  §§641, 
477,  charging  that  many  persons  were  engaged  in  operating 
gambling  places,  etc.,  in  violation  of  law  and  that  the  defend- 
ants "did  then  and  there  feloniously  and  knowingly  unite,  com- 
bine, conspire  and  confederate  together"  to  solicit  bribes  from 
persons  engaged  in  such  unlawful  businesses  or  who  might 
thereafter  be  so  engaged,  was  sufficient  as  a  charge  of  the 
crime  under  the  statute,  although  it  did  not  allege  that  the 
conspirators  knew  of  specific  violations  or  that  they  knew  the 
names  of  persons  actually  engaged  in  sudi  businesses,  since 
the  conspiracy  sought  to  be  charged  was  the  combination  of 
two  or  more  persons  by  some  concerted  action  to  accomplish 
an  act  or  purpose  defined  by  statute  as  a  felony,  and  the  crime 


Digiti 


zed  by  Google 


284  SUPREME  COURT  OF  INDIANA, 

Williams  v.  State — 188  Ind.  283. 

was  complete  when  the  unlawful  confederation  was  formed  to 
do  the  acts  charg^ed.    p.  292. 

4.  Indictment  and  Infobmation.  —  Solicitatioh  of  Bribes. — 
Names  of  Persons  Solicited^ — ^An  indictment  of  public  officers 
for  conspiracy  to  solicit  bribes,  under  §§2647,  2378  Bums  1914, 
Acts  1905  p.  584,  §§641,  477,  containing:  the  statement  that  a 
specified  sum  was  actually  paid  to  the  conspirators,  was  not 
fatally  defective  for  failing:  to  state  the  names  of  the  con- 
tributors, in  view  of  another  allegation  therein  that  the  con- 
spiracy was  formed  to  solicit  bribes  not  only  from  persons  en- 
gaged in  illegal  business,  but  from  those  who  might  thereafter 
engage  in  such  business,  and  for  the  further  reason  that  the 
alleg:ation  of  the  receipt  of  the  specified  sum  does  not  neces- 
sarily show  that  the  grand  jurors  knew  the  names  of  the  con- 
tributors or  that  the  evidence  before  them  on  that  subject  was 
satisfactory,    p.  293. 

5.  Conspiracy.  —  IindietmenU  —  Solicitation  of  Bribes,  —  Overt 
Acts, — An  indictment  for  conspiracy  to  solicit  bribes  in  viola- 
tion of  §§2647,  2378  Bums  1914,  Acts  1905  p.  584,  §§641,  477, 
need  not  show  overt  acts  done  in  pursuance  of  the  conspiracy, 
p.  293. 

6.  Indictment  and  Information.  —  Conspiracy.  —  Soliciting 
Bribes. — Names  of  Persons  Solicited. — ^In  a  prosecution  of  pub- 
lic officers  for  conspiracy  to  solicit  bribes,  under  §§2647,  2378 
Bums  1914,  Acts  1905  p.  584,  §§641,  477,  if  the  names  of  the 
persons  to  be  solicited  were  known,  or  if  they  were  reasonably 
ascertainable  by  the  grand  jury,  they  should  have  been  pleaded, 
p.  293. 

7.  Indictment  and  Information. — Particularity.  —  Where  an 
offense  is  pleaded  with  such  identity  or  certainty  that  the  ac- 
cused is  enabled  to  plead  his  conviction  or  acquittal  in  bar  of 
another  prosecution  therefor,  the  rule  requiring  particularity 
in  charging  the  offense  is  satisfied,     p.  294. 

8.  Indictment  and  Information.  —  Conspiracy.  —  Soliciting 
Bribes. — Failure  to  State  Nam£S. — In  a  prosecution  for  con- 
spiracy to  solicit  bribes,  under  §§2647,  2378  Bums  1914,  Acts 
1905  p.  584,  §§641,  477,  the  statement  in  the  indictment  of  the 
fact  that  the  names  of  the  persons  solicited  or  to  be  solicited 
are  unknown  is  sufficient  excuse  for  failing  to  name  such  per- 
sons,   p.  294. 

9.  Indictment  and  Information.  —  Consptrocy.  —  Soliciting 
Bribes. — A  deputy  prosecuting  attorney  and  certain  officers  of 
a  city  charged  with  official  duties  pertaining  to  the  enforce- 
ment of  the  criminal  laws  of  the  state  may  be  jointly  in- 
dicted under  §§2647,  2378  Bums  1914,  Acts  1905  p.  584,  §§641, 
477,  for  conspiracy  to  solicit  bribes,  and  they  need  not  be 
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charged  and  tried  singly  under  the  bribery  statute,  for,  though 
each  of  such  officers  performed  a  different  duty,  they  con- 
trolled the  criminal  procedure  required  to  bring  violators  of 
the  law  before  the  courts,    p.  294. 

10.  Cqswvblxch.^— Soliciting  Bribes. — Ownership  of  Money, — Jn- 
dietmenU — ^An  indictment  of  a  deputy  prosecuting  attorney  and 
other  officials  for  conspiracy  to  solicit  bribes,  under  §§2647, 
2378  Bums  1914,  Acts  1905  p.  584,  §§641,  477,  need  not  di- 
rectly allege  that  the  money,  etc.,  was  the  property  of  the  per- 
sons to  be  solicited,  in  view  of  the  well-defined  meaning  of  the 
word  "bribe."    p.  295. 

11.  BRIBERY. — "Bribe." — Definition. — ^A  bribe  is  any  gift,  advan- 
tage, or  emolument  offered,  given,  or  promised  to,  or  asked  or 
accepted  by,  any  public  officer  to  influence  his  behavior  in 
office,    p.  296. 

12.  Conspiracy. — Merger  in '  Crime  Committed. — ^Where  an  in- 
dictment charges  a  conspiracy  and  also  an  overt  act  which  in 
itself  is  criminal,  the  conspiracy  is  not  merged  in  the  higher 
offense,  in  case  the  defendant  is  placed  on  trial  upon  the  charge 
of  conspiracy  only.    p.  296. 

13.  Indictment  and  Information. — Conspiracy. — Duplicity. — 
An  indictment,  under  §§2647,  2378  Bums  1914,  Acts  1905  p. 
584,  §§641,  477,  for  conspiracy  to  solicit  bribes  is  not  bad 
for  duplicity,  though  it  charged  that  solicitations  were  to  be 
made  upon  many  persons  who  were  engaged  in  various  illegal 
businesses  so  classified  as  to  bring  them  within  the  prohibi- 
tion of  statutes  pertaining  to  si>ecifically  defined  crimes,    p.  297. 

14.  Indictment  and  Information.  —  Conspiracy  to  Commit 
Felony. — Certainty. — ^An  indictment  for  conspiracy  to  commit 
a  felony  which  is  sufficient  to  enable  the  court  and  the  jury 
to  understand  distinctly  the  issue  to  be  tried,  and  to  fully  in- 
form the  defendant  of  the  nature  of  the  offense  charged,  and 
upon  which  a  judgment  may  be  pronounced  on  a  conviction 
according  to  the  rights  of  the  case,  is  sufficient  as  against  a 
motion  to  quash  for  uncertainty,    p.  297. 

15.  Criminal  Law. — Plea  in  Abatement. — Challenge  of  Grand 
/uror.— Section  1965,  cL  7,  Bums  1914,  Acts  1905  p.  584,  §97, 
permitting  one  charged  with  a  felony  to  challenge  an  indi- 
vidual grand  juror  before  the  jury  is  sworn  on  the  ground 
that  he  cannot  act  impartially  and  without  prejudice  to  the 
substantial  rights  of  the  challenger,  does  not  permit  the  chal- 
lenge for  such  cause  by  plea  in  abatement  after  indictment 
p.  298. 

16.  Criminal  Law. — Demurrer  to  Plea  in  Abatement. — Admish 
sion. — ^A  demurrer  to  a  plea  in  abatement  admits  all  the  facts 

/  of  the  pleia  well  pleaded,    p.  300. 


Digitized  by 


Google 


286  SUPREME  COURT  OF  INDIANA, 

Williams  v.  State— 188  Ind.  283. 

17.  Criminal  JjKW.^Plea  in  Abatement — Valxdity^n-A  plea  in 
abatement  not  denying  the  merits  of  a  prosecution,  and  only 
tending  to  delay  the  remedy,  will  be  upheld  only  after  strict 
constractioiL    p.  301. 

18.  Criminal  Law. — Appointment  of  Special  Prosecutor. — Pre- 
sumption,— ^The  action  of  the  trial  court  in  appointing  a  spe- 
cial prosecuting  attorney,  who  acted  as  such  before  the  grand 
jury  that  returned  an  indictment  against  a  deputy  prosecuting 
attorney,  and  to  which  objections  were  raised  by  plea  in  abate- 
ment, will  be  presumed  to  be  correct  on  appeal,  in  the  absence 
of  a  showing  of  the  facts  that  were  before  the  court  at  the 
time  of  the  appointment,    p.  301. 

19.  Criminal  Law« — Special  Prosecutor, — Appointment  by  Trial 
Court, — ^Though  no  statute  expressly  authorizes  the  appoint- 
ment of  a  special  prosecuting  attorney  to  appear  before  the 
grand  jury,  or  to  assist  the  prosecuting  attorney  in  the  trial 
of  criminal  cases,  the  courts  having  general  jurisdiction  of 
criminal  matters  has  the  inherent  power  in  their  discretion  to 
appoint  an  attorney  to  assist  the  prosecuting  attorneys  in  the 
trial  of  criminal  cases,    p.  301. 

20.  Criminal  Law. — Grand  Jury. — Presence  of  Special  Prose- 
cutor.— In  view  of  §1980  Bums  1914,  Acts  1905  p.  584,  §109, 
requiring  prosecuting  attorneys  to  appear  before  the  grand 
jury,  and  §9406  Bums  1914,  §5864  R.  S.  1881,  requiring  them 
to  conduct  prosecutions  for  felonies,  the  presence  of  a  specially 
appointed  prosecuting  attorney  at  deliberations  of  the  grand 
jury  and  his  insistence  that  the  defendant  be  indicted  on  the 
testimony  was  unauthorized,  as  there  must  be  no  opportunity 
for  the  improper  influence  upon  the  grand  jury  after  the 
investigation  is  closed,  and  was  therefore  a  good  ground  of 
abatement,    pp.  302, 303. 

Appeal  from  the  Delaware  Circuit  Court;  Fred  C. 
Gaiise,  Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  Gene 
Williams.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Reversed. 

George  W.  Cromer  and  Harry  Long,  for  the  appellant. 

Ele  Stansbury,  Attorney-General,  U.  S.  Lesh,  Edward 
M.  White,  Elmer  E.  Hastings,  John  G.  McCord,  Horace 
G.  Murphy,  and  Wilbur  Rym/in,  for  the  state. 

Myers,  J. — ^This  is  a  prosecution  by  the  state  against 
the  appellant  and  six  other  persons  upon  a  joint  indict- 
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ment  charging  them  with  a  felonious  conspiracy  to 
solicit  bribes.  The  indictment  is  in  one  count.  De- 
fendants, after  severally  and  unsuccessfully  moving  to 
quash  the  indictment,  filed  a  plea  in  abatement  in  ten 
paragraphs,  to  which  a  demurrer  to  the  first  nine  para- 
graphs was  sustained,  and  the  tenth  paragraph,  on  mo- 
tion, was  stricken  out.  Appellant's  separate  and  sev- 
eral motion  for  an  order  requiring  the  state  to  file  a 
bill  of  particulars  was  overruled.  Appellant  then 
waived  arraignment  and  entered  his  plea  of  not  guilty. 
His  request  for  a  separate  trial  was  granted ;  trial  was 
had  by  jury  resulting  in  a  verdict  of  guilty.  Thereafter 
various  motions  were  each  overruled.  Judgment  fol- 
lowed, assessing  his  fine  at  $200  and  costs,  and  imprison- 
ment from  two  to  fourteen  years  in  the  state  reforma- 
tory. From  this  judgment  he  appeals  and  assigns  as 
error:  (1)  The  overruling  of  his  motion  to  quash  the 
indictment.  This  indictment  is  predicated  on  §§2647, 
2378  Bums  1914,  §§641,  477,  Acts  1905  p.  584.  Section 
2647  reads  as  follows:  "Any  person  or  persons  who 
shall  unite  or  combine  with  any  other  person  or  persons 
for  the  purpose  of  committing  a  felony,  within  or  with- 
out this  state ;  or  any  person  or  persons  who  shall  know- 
ingly unite  with  any  other  person  or  persons,  body,  asso- 
ciation or  combination  of  persons,  whose  object  is  the 
commission  of  a  felony  or  felonies,  within  or  without 
this  state,  shall,  on  conviction,  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  five  thousand  dollars, 
and  imprisoned  in  the  state  prison  not  less  than  two 
years  nor  more  than  fourteen  years." 

The  felony  which  appellant  is  alleged  to  have  con- 
spired to  commit  is  defined  by  §2378,  supra,  and  as  ap- 
plicable to  this  case  is  as  follows:  "Whoever,  being 
*  *  *  entrusted  with  the  administration  of  justice 
or  prosecuting  attorney,  either  before  or  after  his  elec- 
tion, qualification,  appointment  or  employment,  solicits 
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or  accepts  any  such  money,  promise  or  valuable  thing, 
to  influence  him  with  respect  to  his  official  duty,  or  to 
influence  his  action,  vote,  opinion  or  judgment  in  any 
matter  pending  or  that  might  legally  come  before  him, 
shall,  on  conviction,  be  imprisoned  in  the  state  prison 
not  less  than  two  years  nor  more  than  fourteen  years, 
fined  not  exceeding  ten  thousand  dollars,  and  disfran- 
chised and  rendered  incapable  of  holding  any  office  of 
trust  or  profit  for  any  determinate  period." 

This  court  has  consistently  held  that  an  indictment^ 

as  here*  in  question,  to  be  good  as  against  a  motion  to 

quash,  must  not  only  state  facts  showing  the  con- 

1.  spiracy,  but  also  charge  the  felony  with  the  same 
particularity  as  though  the  accused  was  to  be 

tried  for  the  felony  alone.  Allen  v.  State  (1914),  183 
Ind.  87,  45,  107  N.  E.  471;  Green  v.  State  (1901),  157 
Ind.  101,  60  N.  E.  941;  Bamhart  v.  State  (1899),  154 
Ind.  177,  56  N.  E.  212;  Smith  v.  State  (1884),  93  Ind. 
67;  WoodsmoM  V.  State  (1913),  179  Ind.  697,  102  N.  E. 
130. 

Our  Criminal  Code,  §2065  Bums  1914,  §194,  Acts 

1905  p.  584,  specifies  the  grounds  or  reasons  proper  to 

be  assigned  in  support  of  a  motion  to  quash  an 

2.  indictment  or  affidavit,  and  the  specific  objections 
pointed  out  by  appellant  are  all  covered  by  clauses 

2  and  4  of  that  section,  which  provides  that  an  indict- 
ment or  affidavit  must  be  held  good  unless  upon  its  face 
it  appears  that  the  facts  stated  therein  do  not  consti- 
tute a  public  offense,  or  that  it  does  not  state  the  offense 
with  sufficient  certainty.  Along  with  these  provisions, 
we  must  keep  in  mind  §2063,  cl.  10,  Bums  1914,  §192, 
Acts  1905  p.  584,  which  provides  that  no  indictment 
shall  be  deemed  invalid  or  quashed  for  any  "defect  or 
imperfection  which  does  net  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the  merits." 
Also,  §2062,  cl.  5,  Bums  1914,  §192,  Acts  1905  p.  584, 
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that  an  indictment  will  be  deemed  sufficient  if  ''the  of- 
fense charged  is  stated  with  such  a  degree  of  certainty 
that  the  court  may  pronounce  judgment  upon  a  convic- 
tion according  to  the  right  of  the  case/' 

The  indictment  before  xis  covers  twenty  tsrpewritten 
pages  of  the  record,  and  in  our  opinion  no  good  purpose 
will  be  subserved  by  copying  it  into  this  opinion.  In 
substance,  it  charges  that  appellant,  on  May  1,  1914, 
was  the  duly  appointed  and  acting  deputy  prosecuting 
attorney  for  Delaware  county,  and  as  such  deputy  had 
charge  of  all  criminal  prosecutions  before  justices  of  the 
peace,  and  the  city  court  in  the  city  of  Muncie,  Indiana ; 
that  said  city  is  a  city  of  the  third  class ;  that  on  and 
prior  to  May  1,  1914,  there  were  in  the  city  of  Muncie 
more  than  twenty-five  houses  of  ill  fame  resorted  to 
for  the  unlawful  purpose  of  prostitution  and  lewdness 
by  persons,  male  and  female,  who  were  then  and  there 
of  bad  reputation  for  chastity  and  virtue;  that  there 
were  more  than  twenty-five  persons  then  and  there  in 
charge  of,  or  keeping  certain  rooms  in  the  city,  then 
and  there  unlawfully  used  for  the  purpose  of  gambling 
and  where  gaming  was  permitted  to  be  carried  on ;  that 
there  were  then  and  there  more  than  100  places  kept  and 
operated  by  persons  for  the  unlawful  sale  of  intoxicat- 
ing liquors;  that  more  than  100  gaming  and  gambling 
devices  of  various  kinds  were  then  and  there  in  unlawful 
operation  in  various  places,  and  which  were  then  and 
there  unlawfully  running  and  operated  for  the  purpose 
of  gaming  and  betting;  that  more  than  twenty  houses 
of  assignation  were  then  and  there  unlawfully  being  run 
and  operated  by  various  persons  in  said  city.  That  at 
the  time  the  alleged  offense  is  charged  to  have  been  com- 
mitted, each  and  all  of  the  persons  jointly  indicted  with 
appellant  were  the  duly  elected  or  appointed,  qualified 
and  acting  officers  of  said  city,  and  the  offices  so  held  by 
Vol.  188—19 
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them  were  those  of  mayor,  city  police  commissioners, 
chief  of  police  and  a  city  patrolman,  that  appellant  and 
the  other  persons  named  in  the  indictment  did  then  and 
there  unite,  combine,  conspire  and  confederate  with 
each  other  and  in  their  official  capacity  to  feloniously 
and  corruptly  ask,  solicit  and  demand  in  person  and  by 
other  persons,  agents  and  employes  who  might  be  hired 
to  act  for  them  and  each  of  them,  money  and  other 
things  of  value  as  a  bribe  or  bribes  from  each  and  all 
of  the  persons  so  engaged  in  the  various  classes  of  busi- 
ness heretofore  named,  or  who  might  thereafter  engage 
in  such  business  or  businesses,  and,  in  consideration  for 
the  money  or  other  things  of  value  paid  or  contributed 
by  such  persons,  they  were,  by  such  officers,  to  be 
shielded  and  protected  from  prosecution  and  permitted 
to  run  and  operate  their  various  kinds  of  business  with- 
out molestation  so  long  as  they  should  or  would  pay  a 
certain  sum  of  money  weekly  to  appellant  or  his  cocon- 
spirators indicted  with  him ;  that,  pursuant  to  said  un- 
lawful and  felonious  combination  and  conspiracy  and 
in  furtherance  thereof,  they  and  each  of  said  conspir- 
ators personally  and  through  others  as  go-betweens  did 
solicit  from  the  various  persons  so  engaged  in  the  vari- 
ous classes  of  business  aforesaid,  money  and  other  things 
of  value  as  bribes,  and  as  a  pecuniary  reward  for  pro- 
tection and  freedom  from  arrest  and  raids  on  their 
places  of  business;  that  they  (persons  named  in  the  in- 
dictment) did  then  and  there  feloniously  as  such  officers 
receive  bribes  and  pecuniary  rewards  of  and  from  per- 
sons running  and  operating  said  various  illegal  business 
and  immoral  places,  a  large  sum  of  money,  to  wit: 
$10,000,  for  the  purpose  of  influencing  each  and  all  of 
them  with  respect  to  his  and  their  official  action  in  any 
matter  pending,  or  that  might  legally  come  before  him 
or  them;  that  thereafter  the  said  persons  as  such  of- 
ficers did  unlawfully,  feloniously  and  corruptly  refuse, 
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and  would  not  prosecute,  or  cause  to  be  prosecuted,  any 
of  the  parties  so  as  aforesaid  paying  them  said  bribe 
and  bribes,  but  did  then  and  there  protect  and  defend 
them,  and  save  them  and  their  places  from  raids,  and 
the  said  parties  from  arrest  and  punishment  for  the 
said  numerous  violations  of  the  law ;  that  the  names  of 
the  persons  from  whom  money  and  other  things  of  value 
were  to  be  solicited,  or  who  were  solicited  and  who 
contributed  such  bribes  and  rewards,  were  to  the  grand 
jury  unknown. 

Appellant  insists  that  the  facts  stated  in  this  indict- 
ment are  not  sufficient  to  constitute  a  public  offense 
for  the  reasons :  (1)  That  it  fails  to  show  knowledge  on 
his  part  of  any  crime  which  he  was  to  conceal,  or  in 
favor  of  which  his  official  acts  were  to  be  performed; 
(2)  that  it  fails  to  disclose  the  name  or  names  of  the 
person  or  persons  who  were  to  be  allowed  to  commit 
the  crimes  or  crime  named  therein,  or  the  places  where 
the  alleged  crimes  were  to  be  committed  which  were  to 
be  concealed  by  any  of  the  defendants;  (3)  that  there 
is  no  crime  known  to  the  law  as  a  conspiracy  to  solicit 
bribes,  and  (4)  that  it  fails  to  allege  the  ownership  of 
the  money,  or  other  things  of  value  to  be  solicited  from 
the  various  unknown  persons  referred  to  therein. 

Directing  our  attention  to  the  alleged  defects  in  the 
indictment  relied  on  by  appellant,  and  applying  the  va- 
rious statutory  provisions  to  which  attention  is 

2.  called,  supra,  it  must  be  conceded  that,  unless 
such  defects  appear  upon  the  face  of  the  indict- 
ment, they  are  not  raised  by. a  motion  to  quash,  or  if 
they  do  appear,  and  the  offense  is  charged  with  such 
certainty  that  such  defects  do  not  tend  to  the  prejudice 
of  his  substantial  rights,  they  must  be  disregarded. 
Waggoner  v.  State  (1900),  155  Ind.  341,  58  N.  E.  190, 
80  Am.  St.  237;  Selhy  V.  State  (1903),  161  Ind.  667, 
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69  N.  E.  463;  Padgett  V.  State  (1906),  167  Ind  179,  78 
N.  E,  663. 

The  conspiracy  here  sought  to  be  charged  may  be 

defined  as  a  combination  of  two  or  more  persons  by  some 

concerted  action  to  accomplish  an  act  or  purpose 

3.  which  by  statute  is  defined  to  be  a  felony.  1 
Bouvier,  Law  Dictionary  (Rawle's  3d  ed.)  621. 
The  indictment  charges  that  more  than  200  persons  in 
the  city  of  Muncie  were  engaged  in  running  and  operat- 
ing places  in  that  city  in  violation  of  the  law.  These 
places  and  the  alleged  violations  are  classified  according 
to  the  character  of  the  several  alleged  offenses.  These 
allegations  become  important  as  they  show  an  oppor- 
tunity for  the  commission  of  the  alleged  crime.  The 
indictment  also  charges  that  appellant  and  those  indicted 
with  him  "did  then  and  there  feloniously  and  knowingly 
unite,  combine,  conspire  and  confederate  together"  to 
solicit  bribes  from  persons  engaged  in  the  various  busi- 
nesses specifically  mentioned  in  the  indictment  or  who 
might  thereafter  be  thus  engaged.  The  two  dominant 
elements  of  the  crime  here  sought  to  be  charged  are  a 
conspiracy  and  a  felony.  In  this  case  the  conspiracy 
entered  into  did  not  have  reference  to  any  particular 
named  person  as  a  victim,  but  it  had  to  do  with  those 
guilty  of  certain  named  violations.  In  such  cases  it  is 
unnecessary  to  allege  that  the  conspirators  knew  at  the 
time  of  forming  the  conspiracy  of  specific  violations  or 
the  names  of  persons  so  actually  engaged  and  from 
whom  they  would  solicit  bribes.  The  conspiracy  was 
complete  when  the  unlawful  confederation  was  formed 
to  do  a  thing  which  if  committed  is  defined  by  our  stat- 
utes as  a  felony.  Landringham  v.  State  (1874),  49  Ind. 
186;  Gillett,  Grim.  Law  §310;  Eacock  V.  State  (1907), 
169  Ind.  488,  82  N.  E.  1039 ;  Moore,  Grim.  Law,  §653,  p. 
712. 

Appellant,  in  support  of  his  second  insistence,  seizes 
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upon  the  statement  in  the  indictment,  in  substance, 
showing  that  $10,000  in  bribe  money  was  actually 

4.  paid  to,  and  received  by,  the  conspirators.    From 
this  statement  appellant  draws  the  conclusion 

that  the  grand  jury  must  have  known  some  of  the  per- 
sons, if  not  all,  who  contributed  this  money,  and  the 
failure  to  allege  these  names  was  a  fatal  omission.  In 
this  connection  we  should  consider  the  allegation  that 
the  conspiracy  was  formed  to  solicit  bribes  not  only 
from  violators  of  the  law  then  in  business,  but  from 
others  who  might  thereafter  engage  in  such  business. 
It  will  be  observed  from  the  showing  made  that  the 
agreement  to  solicit  bribes  contemplated,  either  directly 
or  indirectly,  an  interview  in  some  form  with  a  large 
number  of  persons  in  the  city  of  Muncie.  In  McKee  V. 
State  (1887),  111  Ind.  378,  12  N.  E.  510,  it  is  said: 
"The  authorities  abundantly  settle  the  proposition  that 
an  indictment  is  not  objectionable  which  charg€»3  that 
the  object  of  the  conspiracy  is  to  defraud  many  persons, 
not  capable  of  being  resolved  into  individuals,  or  the 
public  generally,  instead  of  certain  named  individuals. 
2  Bishop  Crim.  Law,  section  209 ;  2  Wharton  Crim.  Law, 
section  1396.*'  It  does  not  necessarily  follow,  from  the 
fact  that  money  was  actually  paid,  that  the  grand  jurors 
knew  the  names  of  the  persons  contributing  the  same, 
or  that  the  evidence  before  them  on  that  subject  was 
satisfactory.  In  such  cases  the  general  form  of  plead- 
ing has  been  recognized  and  sustained.  McKee  V.  State, 
supra. 

While  the  allegations  relied  on  by  appellant  may  be 

considered  as  showing  overt  acts  done  in  pursuance  of 

the  conspiracy,  which  are  not  unusual  in  indict- 

5.  ments  of  this  character,  yet  they  are  not  essential. 
4  Ency.  PI.  and  Pr.  716.    By  this  ruling  we  are 

6.  not  to  be  understood  as  holding  that  particularity 
in  charging  a  crime  is  not  required,  for,  generally 
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7.  speaking,  it  is  required.    Consequently,  in  this 
case,  if  the  names  of  the  persons  to  be  solicited 

8.  were  known,  or  if  they  were  reasonably  ascertain- 
able by  the  grand  jury,  they  should  have  been 

pleaded.  McKee  V.  State,  supra;  Padgett  V.  State,  supra, 
183.  The  rule  requiring  particularity  in  criminal  plead- 
ing is  to  give  identity  and  certainty  to  the  transaction 
upon  which  the  pleading  is  based,  thereby  enabling  the 
accused  to  plead  his  conviction  or  acquittal  in  bar  of 
another  prosecution  for  the  same  offense.  When  this 
is  done,  the  rule  requiring  particularity  is  satisfied. 
Bamhart  v.  State,  supra,  178;  Fletcher  v.  State  (1909), 
2  Okl.  Cr.  300,  101  Pac.  599,  23  L.  R.  A.  (N.  S.)  581. 
It  is  also  equally  well  settled  that  where  the  names,  as 
here,  are  unknown,  the  pleading  may  so  state,  and  such 
statement  will  be  regarded  as  a  sufficient  excuse  for 
failing  to  name  such  persons.  Ashley  v.  State  (1884), 
92  Ind.  559. 

As  to  appellant's  third  contention,  we  cannot  agree 

-tiiat  it  is  not  a  crime  for  an  officer  such  as  a  deputy 

prosecuting  attorney  to  solicit  bribes.    As  deputy 

9.  prosecuting  attorney,  it  was  his  duty  primarily 
to  prosecute  the  criminal  pleas  of  the  state  within 

his  jurisdiction.  He  was  an  officer  upon  whom  rested 
the  duty,  to  the  best  of  his  ability,  of  using  fair,  honor- 
able and  lawful  means  to  secure  the  conviction  of  all 
persons  charged  with  crime  in  any  of  the  courts  of  his 
judicial  circuit  within  the  jurisdiction  of  his  appoint- 
ment, and  to  that  extent  he  was  an  officer  intrusted  with 
the  administration  of  criminal  justice.  Being  intrusted , 
with  the  administration  of  justice,  he  is  clearly  within 
the  provisions  of  the  statute  making  it  unlawful  for  him 
to  solicit  or  receive  bribes  to  influence  his  official  action. 
So  also  were  each  and  all  the  persons  so  jointly  indicted 
with  him  by  law  charged  with  certain  official  duties  per- 
taining to  the  enforcement  of  the  criminal  laws  of  the 
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state.  It  will  not  do  to  say  that  such  persons,  officers 
though  they  be,  can  only  be  charged  and  tried  singly 
under  the  bribery  statute,  and  not  for  the  crime  of  con- 
spiracy to  commit  the  same  felony.  True,  each  of  the 
persons  named  as  officers,  including  appellant,  per- 
formed a  different  duty,  but,  when  taken  together,  they 
formed  the  machinery  or  at  least  controlled  the  criminal 
procedure  required  to  bring  violators  of  the  law  before 
the  court. 

With  reference  to  the  ownership  of  the  money,  etc., 

to  be  solicited,  it  is  not  directly  alleged  that  such  money, 

bribes,  etc.,  were  the  property  of  the  persons  to 

10.  be  solicited.  In  this  connection  our  attention  is 
-called  to  the  case  of  Green  v.  State,  supra,  where 
it  is  stated:  "In  pleading  a  conspiracy  to  commit  a 
felony,  the  elements  of  the  intended  felony  must  be  fully 
disclosed,  so  that  the  court  may  see  that  a  public  offense 
is  in  fact  charged.'*  In  that  case  the  charge  was  a  con- 
spiracy to  commit  a  felony,  and  the  felony  was  black- 
mailing. "The  gist  of  the  felony  defined  as  blackmail- 
ing is  the  extortion  of  money,  chattels  or  valuable  se- 
curities from  a  person  by  threatening  to  expose  his 
crimes  or  immoralities.'*  It  was  held,  as  blackmailing 
belonged  to  the  same  general  class  of  crimes  as  larceny, 
embezzlement,  robbery,  burglary,  or  false  pretenses, 
that  the  indictment  must  allege  the  ownership  of  the 
property  or  explain  the  absence  of  the  averment.  The 
reason  assigned  for  this  ruling  is  that  one  cannot  "be 
guilty  of  larceny,  nor  of  burglary,  with  respect  to  his 
own  property  of  which  he  has  the  right  of  possession.'* 
In  the  case  at  bar,  the  gist  of  the  alleged  felony,  de- 
lined  by  statute  as  bribery,  is  the  soliciting  of  money 
or  valuable  thing  by  the  deputy  prosecuting  attorney 
to  influence  him  with  respect  to  his  official  duty,  or  to 
influence  his  action  in  any  matter  pending,  or  that 
may  legally  come  before  him.     Glover  v.  State  (1887), 
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109  Ind.  391,  10  N.  E,  282.    A  bribe  is  defined  as  "any 
gift,  advantage,  or  emolument  offered,  given,  or 

11.  promised  to,  or  asked  or  accepted  by,  any  public 
officer  to  influence  his  behavior  in  his  office." 

Standard  Dictionary.  The  crime  of  bribery  is  a  felony 
(§2378,  supra),  and  is  one  against  public  justice.  It  has 
to  do  with  a  public  officer,  and  pertains  to  his  behavior 
in  office.  As  we  have  seen,  the  word  "bribe"  has  a  well- 
defined,  and  likewise  a  well-understood,  meaning,  and,  as 
in  the  statute  and  in  this  indictment  used,  precludes  the 
thought  that  appellant  had  entered  into  a  conspiracy  to 
solicit  from  the  persons  described,  money  or  other  valu- 
able thing,  his  own  property,  and  of  which  he  had  the 
right  of  possession.  Appellant  as  a  public  officer  was 
charged  with  certain  official  duties  for  the  performance 
of  which  the  public  generally  was  interested.  The  es- 
sential elements  of  this  and  the  Green  case  are  not  alike. 
They  are  not  properly  in  the  same  classification  of 
crimes.  The  rule  announced  in  that  case,  as  to  the 
necessity  for  pleading  the  ownership  of  the  property, 
cannot  be  of  controlling  influence  in  determining  the 
sufficiency  of  the  pleading  before  us.  For  the  reasons 
stated,  we  hold  the  indictment  good,  although  it  fails  to 
allege  the  ownership  of  the  money  or  other  things  of 
value  to  be  solicited. 

Appellant  also  asserts  that  the  indictment  shows  that 
the  bribes  which  were  to  have  been  solicited  were  col- 
lected, and  therefore  the  alleged  offense  was 

12.  merged  into  the  greater  crime  of  bribery.     We 
cannot  agree  to  that  proposition.     **Where  an 

indictment  charges  a  conspiracy  and  also  an  overt  act, 
which  in  itself  is  criminal,  the  conspiracy  is  not  merged 
in  the  higher  offense,  where  the  defendant  is  placed  on 
trial  upon  the  charge  of  conspiracy  only."  Such  is  the 
substance  of  the  ruling  in  the  case  of  State  v.  Crrant 
(1892),  86  Iowa  216,  53  N.  W.  120.    See,  also,  State  v. 
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Madden  (1915),  170  Iowa  230,  148  N.  W.  995.  This 
rule  is  sound  and  we  approve  it. 

Nor  is  the  indictment  bad  for  duplicity,  for  its  lan- 
guage, when  properly  construed,  refers  to  flip  persons 
running  and  operating  various  businesses  char- 

13.  acterized  as  illegal,  which  are  so  classified  as  to 
bring  them  within  the  prohibition  of  our  statutes 

pertaining  to  specifically  defined  crimes* 

The  fact  that  the  bribe  from  each  person  was  to  be 
$15  per  week,  taken  in  connection  with  the  fact  that  the 
amount  of  the  bribes  to  be  solicited  was  unknown  to  the 
grand  jury,  appears  to  be  contradictory,  yet  each  of 
these  statements  is  in  keeping  with  the  ultimate  fact — 
soliciting  bribes.  They  pertain  to  and  are  part  and 
parcel  of  a  single  scheme. 

Appellant  also  urges  for  our  consideration  that  the 
indictment  does  not  state  the  offense  with  sufficient  cer- 
tainty.   The  indictanent  is  clearly  sufficient,  not 

14.  only  to  enable  the  court  and  jury  to  understand 
distinctly  the  issue  to  be  tried,  but  it  also  fully 

informs  the  defendant  of  the  nature  of  the  offense  pre- 
ferred against  him.  Nor  do  we  find  any  defects  or  im- 
perfections in  the  indictment  which  would  tend  to  the 
prejudice  of  the  substantial  rights  of  appellant;  and  a 
judgment  may  well  be  pronounced  upon  a  conviction 
according  to  the  rights  of  the  case.  These  facts  ap- 
pearing, the  indictanent  must  be  held  sufficient  to  with- 
stand a  motion  to  quash  on  the  ground  of  uncertainty. 
No  more  is  required.  Skelton  v.  State  (1909) ,  173  Ind. 
462,  89  N.  E.  860,  90  N.  E.  897;  Terre  Haute  Brevnng 
Co.  V.  State  (1907),  169  Ind.  242,  82  N.  E.  81;  State 
V.  Feagans  (1897),  148  Ind.  621,  48  N.  E.  225;  Funk  V. 
State  (1897),  149  Ind.  338,  49  N.  E.  266. 

Appellant  also  insists  that  the  trial  court  erred  in  sus- 
taining appellee's  demurrer  to  each  of  the  nine  para- 
graphs of  his  plea  in  abatement.    The  first  six  of 
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15.  these  may  be  considered  together  as  they  each 
rely  upon  the  same  state  of  facts.  Each  para- 
graph is  directed  to  an  individual  juror  and  together 
challenge  the  competency  of  the  entire  panel.  Appel- 
lant was  not  under  prosecution  for  any  offense  at  the 
time  the  grand  juiy  was  impaneled,  and  by  his  plea  he 
tenders  the  cause  for  challenge  provided  by  clause  7, 
§1965  Bums  J914,  §97,  Acts  1905  p.  584.  That  statute 
provides  that :  "A  person  held  to  answer  a  charge  for  a 
felony  or  misdemeanor  may  challenge  an  individual 
grand  juror  before  the  jury  is  sworn,  for  one  or  more 
of  the  following  causes  only:  *  *  *  Seventh,  that 
such  a  state  of  mind  exists  on  his  part  in  reference  to 
the  party  charged  that  he  cannot  act  impartially  and 
without  prejudice  to  the  substantial  rights  of  the  chal- 
lenger." It  will  be  noticed  that  this  section  specifically 
provides  that  the  cause  for  challenge  therein  mentioned 
is  to  be  exercised  before  the  jury  is  sworn.  We  have 
no  statute  making  any  provision  for  the  challenge  of  an 
individual  grand  juror  or  to  the  array  by  a  person  called 
to  plead  to  an  indictment.  However,  such  practice  has 
been  allowed  and  approved  in  this  state  in  a  proper  case. 
Stivp  V.  State  (1917),  187  Ind.  211, 118  N.  E.  818.  But 
no  case  will  be  found  in  this  jurisdiction  where  the  rule 
has  been  extended  to  permit  the  indicted  to  thus  chal- 
lenge for  favor,  which  is  the  basis  of  appellant's  plea. 
Our  statute  has  fixed  the  qualifications  of  both  a  grand 
and  a  petit  juror,  and  provides  that  such  juror  must 
be  a  resident  voter  of  the  county,  and  a  freeholder  or 
householder.  Acts  1917  p.  688,  §1674  Bums  1914, 
§1393  R.  S.  1881.  Appellant  does  not  rest  his  plea 
on  either  of  these  statutory  qualifications  or  on  facts 
going  to  the  organization  of  the  grand  jury,  but  on  bias 
and  prejudice,  and  therefore  the  question:  May  ap- 
pellant, after  indictment,  challenge  a  juror  for  this 
cause  by  a  plea  in  abatement?    This  question  was  be- 
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fore  the  court  in  the  case  of  State  v.  Hamlin  (1879),  47 
Conn,  95,  36  Am.  Rep.  54,  and  in  a  well-considered 
opinion,  and,  after  reviewing  all  the  adjudicated  cases 
in  this  country  up  to  that  time,  that  court  held  that  all 
the  authorities  were  agreed  "that  objections  to  grand 
jurors  on  the  ground  that  they  have  formed  and  ex- 
pressed opinions  of  the  guilt  of  a  person  accused  of 
crime,  before  they  were  impaneled  and  sworn,  cannot 
be  pleaded  in  abatement  to  the  indicfanenf  Upon  an 
exhaustive  examination  of  the  authorities  bearing  upon 
the  question  being  considered,  we  hold  that  the  grounds 
for  challenge  presented  by  appellant  in  the  first  six  para- 
graphs of  his  plea  in  abatement  are  unavailing  after 
indictment.  State  V.  Easter  (1876),  30  Ohio  St.  542, 
27  Am.  Rep.  478;  People  V.  Borgstrom  (1904),  178  N. 
Y.  254,  70  N.  E.  780;  Lee  V.  State  (1882),  69  Ga.  705; 
Jackson  V.  United  States  (1900),  102  Fed.  473,  42  C. 
C.  A.  452;  Patrick  V.  State  (1884),  16  Neb.  330,  20  N. 
W.  121 ;  State  V.  Rickey  (1828) ,  10  N.  J.  Law  97 ;  4  Ann. 
Cas.  873,  note;  Thompson  and  Merriam,  Juries  §533; 
Joyce,  Indictments  §85;  20  Cyc  1300;  12  R.  C.  L.  1030, 
§17.  Grand  juries  as  a  rule  do  not  know  who  will  be 
accused  before  them,  and  to  open  the  door  for  the  in- 
dicted to  challenge  on  the  ground  of  prejudice  enter- 
tained by  a  juror  against  him  or  his  business  would 
lead  to  endless  delays,  as  well  as  the  possibility  of  hav- 
ing a  new  grand  jury  for  every  crime  committed.  12 
R.  C.  L.  1022,  §9. 

The  rulings  of  the  court  in  sustaining  a  demurrer  to 
the  seventh  and  ninth  paragraphs  of  appellant's  plea 
in  abatement,  and  in  sustaining  appellee's  motion  to 
strike  out  the  tenth  paragraph,  are  not  questioned.  The 
eighth  paragraph  remains  to  be  considered.  The  only 
part  of  this  paragraph  at  all  important,  and  on  which 
our  decision  rests,  reads  as  follows :  "That  one  William 
A.  Thompson,  an  attorney  employed  to  procure  this  in- 
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dictment  and  to  prosecute  this  defendant  *  *  * 
was  present  with  the  grand  jury  which  found  this  in- 
dictment, during  the  examination  of  evidence,  and  dur- 
ing their  deliberations  in  this  case,  for  the  purpose  of 
securing  this  indictment  against  this  defendant,  to 
which  this  plea  is  pleaded;  and  being  so  present  with 
said  grand  jury  after  all  the  evidence  had  been  sttb- 
mitted,  and  at  and  before  the  finding  of  said  indictment, 
he,  the  said  WiUiam  A.  Thompson  did  then  and  there 
counsel,  request  and  urge  the  said  grand  jury  upon  the 
testimony  before  them  to  find  this  indictment,  and  did 
procure  the  said  grand  jury  to  find  and  return  said  inr 
dictm^enf     (Our  italics.) 

Appellant  to  support  the  sufficiency  of  this  para- 
graph insists:  (1)  That  the  circuit  court  had  no  power 
to  appoint  a  special  prosecutor  in  this  case  for  the  rea^ 
son,  as  the  plea  also  shows,  that  J.  Frank  Mann  was 
the  duly  elected  and  acting  prosecuting  attorney,  and 
at  that  time  was  in  attendance  upon  the  court  and  upon 
the  grand  jury  which  found  this  indictment;  that 
Thompson  was  not  a  deputy  prosecuting  attorney,  nor 
a  witness  before  the  grand  jury,  nor  a  stenographer  em- 
ployed by  the  grand  jury;  and  (2)  that  the  paragraph 
is  good  for  the  reason  that  it  shows  that  after  all  the 
evidence  had  been  submitted  Thompson  participated  in 
the  deliberations  of  the  grand  jury,  and  at  and  before 
the  finding  of  said  indictment  "did  then  and  there  coun- 
sel, request  and  urge  said  grand  jury  upon  the  testi- 
mony before  them  to  find  this  indictanent,*'  which  acts 
on  the  part  of  Thompson  were  prohibited  by  §1980 
Bums  1914,  Acts  1905  p.  584,  §109. 

In  passing,  we  may  remark  that  tlie  demurrer  admits 

all  the  facts  of  the  plea  well  pleaded,  but,  as  this  plea 

does  not  deny  the  merits  of  the  prosecution  and 

16.  only  tends  to  delay  the  remedy,  it  will  be  upheld 
only  after  strict  construction,  and,  unaided  by 
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any  intendment  or  presumption  of  law  or  fact, 

17.  it  is  found  to  be  certain  and  conclusive  against 
such  supposable  matter  as  can  properly  be  re- 
plied. State  V.  Comer  (1901), ,157  Ind.  611,  62  N.  E. 
452;  Melville  V.  State  (1909),  173  Ind.  352,  358,  89  N. 
E.  490,  90  N.  E.  467;  State  V.  Cooper  (1884),  96  Ind. 
331;  Hardin  v.  State  (1864),  22  Ind.  347;  C.  Callahan 
Co.  V.  WaU  Rice,  etc.,  Co.  (1909),  44  Ind.  App.  372,  89 
N.  E.  418. 

As  to  appellant's  first  contention,  the  plea  fails  to 

state  that  Thompson  was  not  appointed  specially  by  the 

court  to  assist  the  prosecuting  attorney  before 

18.  the  grand  jury,  and  in  the  preparation  of  the  in- 
dictment. This  plea  goes  to  the  indictment,  and 
in  determining  its  sufficiency  we  may  look  to  the 

19.  indictment,  and  from  which  it  will  be  seen  that 
the  appellant  in  this  case  was  a  deputy  of  Mann, 

the  regular  prosecuting  attorney  then  in  office,  and  who 
according  to  this  plea  was  not  responsible  for  Thomp- 
son's appointment.  The  nature  and  scope  of  the  in- 
vestigation then  before  the  grand  jury  called  for  the 
aid  and  unbiased  assistance  from  the  prosecuting  at^ 
tomey's  office.  In  the  absence  of  a  showing  to  the 
contrary,  it  is  not  unreasonable  to  assume  that  that  office 
was  friendly  to  its  deputy.  While  there  is  no  appear- 
ance of  wrongdoing  by  the  prosecuting  attorney,  yet  it 
does  not  appear  that  he  or  his  office  was  not  under  in- 
vestigation. The  facts  before  the  court  at  the  time 
the  special  prosecuting  attorney  was  appointed  are  not 
before  us,  and,  in.  the  absence  of  a  contrary  showinor 
the  presumption  in  favor  of  the  regularity  of  the  pro- 
ceedings of  the  trial  court  must  prevail.  True,  we  have 
no  statute  expressly  authorizing  the  appointment  of  a 
special  prosecuting  attorney  to  appear  before  the  grand 
jury,  or  to  assist  the  prosecuting  attorney  in  the  trial 
of  criminal  causes,  yet  this  court  has  recognized  the  in- 
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herent  power  and  duty  of  courts  having  general  juris- 
diction of  criminal  matters  to  appoint  attorneys  to  assist 
the  prosecutor  in  the  trial  of  criminal  cases.  TvU  V. 
State,  ex  rel  (1884) ,  99  Ind.  238 ;  Wood  v.  State  (1883) , 
92  Ind.  269.  This  court,  in  Board,  etc.  V.  McGregor 
(1908),  171  Ind.  634,  87  N.  E.  1,  17  Ann.  Gas.  333, 
while  recognizing  the  expediency  and  desirability  of  the 
state  having  such  assistance  in  important  and  difficult 
criminal  causes,  was  impressed  with  the  view  that  the 
duty  of  providing  for  such  emergencies  rests  primarily 
with  the  legislature;  however,  the  inherent  power  of 
the  court  to  make  such  appointments  was  recognized, 
and  we  still  adhere  to  the  doctrine  that  the  question  is 
one  for  the  sound  discretion  of  the  trial  court.  Dukes 
V.  State  (1858),  11  Ind.  557,  71  Am.  Dec.  370;  State, 
ex  rel  v.  Ellis  (1915),  184  Ind.  307,  112  N.  E.  98;  Peo- 
ple V.  Northup  (1914),  184  111.  App.  638,  646.  The  al- 
legations of  this  paragraph  in  this  particular  are  not 
sufficient  to  overcome  the  presumptions  which  may  prop- 
erly be  indulged  against  it. 

Appellant's  second  insistence  presents  a  more  trouble- 
some question.    If  the  alleged  facts  could  reasonably 

be  considered  as  showing  a  mere  irregularity,  and 
20.  not  calculated  to  injure  the  persons  indicted,  we 

would  not  hesitate  to  declare  the  paragraph  in 
question  insufficient.  In  this  particular  it  cannot  be 
said  that  the  special  prosecutor  was  vested  with  more 
authority  or  greater  privileges  than  the  regular  prose- 
cuting attorney.  Conceding  that  he  had  the  same 
rights,  privileges  and  authority  in  the  particular  case, 
it  follows  that  the  sphere  of  his  action  is  circumscribed 
by  the  statutory  provisions  applicable  to  regular  prose- 
cuting attorneys.  By  §9406  Bums  1914,  §5864  R.  S. 
1881,  it  is  made  the  duty  of  prosecuting  attorneys  within 
their  respective  jurisdictions  to  conduct  all  prosecutions 
for  felonies  or  misdemeanors.    By  §1980,  supra:    "The 
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prosecuting  attorney  or  his  deputy  shall  be  allowed  at 
all  times  to  appear  before  the  grand  jury,  for  the  pur- 
pose of  giving  information  relative  to  any  matter  cog- 
nizable by  it,  or  advice  upon  any  legal  matter  when 
required ;  and  he  may  interrogate  witnesses  bef oire  the 
grand  jury,  when  the  jury  or  he  deem  it  necessary,  but 
no  prosecuting  attorney,  officer  or  persons  shall  be  pres- 
ent with  the  grand  jury  during  the  expression  of  their 
opinions  or  in  giving  their  votes  upon  any  matter  before 
them"  (Our  italics.)  By  this  section  it  was  the  pur- 
pose of  the  legislature  to  exclude  all  persons  from  the 
presence  of  the  grand  jury  during  the  expression  of 
their  opinions  or  in  giving  their  votes,  and  for  the 
obvious  purpose  not  only  to  prevent  the  abuse  of  official 
privilege,  but  to  leave  the  grand  jurors  free  to  act  upon 
their  own  impressions  of  the  evidence  and  law  as  to  all 
matters  finally  submitted  to  them,  uninfluenced  by  the 
presence  or  suggestions  of  any  other  person. 

Appellant  claims  the  protection  of  this  statute,  and 

shows  that  after  all  the  evidence  had  been  submitted, 

and  at  and  before  the  finding  of  said  indictment 

20.  Thompson  did  then  and  there  counsel,  request 
and  urge  the  grand  jury  upon  the  testimony  be- 
fore them  to  find  this  indictment,  and  did  procure  the 
said  grand  jury  to  find  and  return  the  same.  In  other 
words,  this  language  can  mean  nothing  more  nor  less 
than  that  Thompson  was  present  and  actively  insisting 
that  appellant  be  indicted  "upon  the  jtestimony  before 
them."  It  would  be  a  forced  and  unauthorized  con- 
struction of  the  language  as  set  forth  in  this  plea  to  say 
that  Thompson's  activities  occurred  only  during  the  time 
of  investigating  the  charge,  and  prior  to  the  time  when 
the  grand  jury  expressed  their  opinions  or  gave  their 
votes,  but  such  must  be  the  construction  if  this  case  is 
to  be  ruled  by  the  case  of  State  V.  Bates  (1897),  148 
Ind.  610,  612,  48  N.  E.  2. 
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The  case  of  Shattuek  V.  State  (1858),  11  Ind.  478, 
which  was  based  upon  the  common-law  practice,  is  cited 
in  support  of  the  rule  in  the  Bates  case.  A  careful  read- 
ing of  the  Shattuek  case  will  disclose  that  the  plea  then 
under  consideration  was  obscurely  worded.  In  other 
words  the  court  was  not  able  to  see  from  the  wording 
thereof  that  the  "discussion"  before  the  grand  jury  by 
the  prosecutor's  assistants  amounted  to  more  than  ad- 
vice on  questions  of  law,  and  it  not  certainly  appear- 
ing that  such  assistants  took  part  during  the  time  tiie 
grand  jurors  were  expressing  their  opinions  or  giving 
their  votes,  improper  action  was  not  shown;  and  as 
right  action  should  be  presumed,  the  plea  was  held  in- 
sufficient. But  it  was  held  that  the  mere  presence  of 
such  assistants  at  any  time  would  not  per  se  invalidate 
the  finding.  The  soundness  of  this  latter  ruling  has 
been  questioned  on  the  ground  that  the  mere  presence  of 
such  officer  at  the  time  of  finding  the  indictment  would 
seem  to  be  an  abuse  of  their  official  privilege.  Thomp- 
son and  Merriam,  Juries  §632.  In  this  state,  since 
1881,  the  question  of  the  presence  of  the  prosecuting  at- 
torney before  the  grand  jury  has  been  controlled  Jby 
statutory  enactment.  §1668  R.  S.  1881.  Prior  to  that 
time  the  common-law  practice  in  this  particular  pre- 
vailed. We  may  assume  that  the  legislature  was  ad- 
vised as  to  the  ruling  in  the  Shattuek  case,  and  its 
tendency  to  open  the  door  to  the  grand  jury  room  at  a 
time  when  it  ^ould  be  closed,  and,  thus  advised,  it 
passed  this  statute  to  prevent  any  opportunity  for  sug- 
gestions or  influences  upon  the  grand  jurors  by  mere 
presence  of  the  prosecuting  attorney  during  the  pro- 
hibited period.  Commonwealth  V.  Berry  (1906) ,  29  Ky. 
Law  234;  Le^ui8  V.  Board,  etc.  (1876),  74  N.  C.  194. 
However,  the  plea  now  under  consideration  goes  far- 
ther than  mere  presence.  It  charges  affirmative  activi- 
ties of  the  special  prosecutor  in  procuring  the  indict- 
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ment  not  only  before,  but  at  the  time  of  finding  the  in- 
dictment, and  upon  the  testimony  before  the  grand  jury. 
This  action  is  condemned  in  the  Shattuck  case,  wherein 
it  is  said  that:  "The  advice  given  by  the  court,  or 
prosecutor,  could  not  legitimately  be  upon  questions  of 
fact,  but  was  confined  to  questions  of  law;  that  is, 
neither  could  say  to  the  jury  that  the  facts  were  suffi- 
cient to  authorize  them  to  find  a  bill,  no  more  than  the 
judge  should  say  to  the  petit  jury,  upon  the  trial,  that 
they  should  return  a  verdict  of  guilty.  In  the  one  case, 
the  inquiry  is  upon  the  question  of  'a  true  bill'  or  not  a 
true  bill,  and  in  the  other,  a  trial  of  the  question  of 
'guilty'  or  'not  guilty.'"  In  People  V,  BHght  (1910), 
157  Cal.  663,  109  Pac.  33,  the  court  had  before  it  §925 
of  the  Penal  Code  of  that  state,  which  has  reference  to 
who  may  be  present  during  the  session  of  the  grand 
jury,  and  provides  that :  ,"No  person  must  be  permitted 
to  be  present  during  the  expression  of  their  opinions,  or 
giving  their  votes  upon  any  matter  before  them.'*  In 
that  case  that  statute  was  construed  to  mean  that  no 
one  was  permitted  to  be  present  with  the  grand  jurors 
during  their  deliberation  and  voting;  that  the  expression 
in  the  Code,  "during  the  expression  of  their  opinions," 
means  the  deliberation  of  the  grand  jurors  subsequently 
to  investigation,  and  includes  all  the  period  after  the 
evidence  has  been  received,  to  and  including  the  time  of 
voting  on  the  indictment.  Section  285  Revised  Laws 
of  Minnesota,  1905,  provides :  "That  no  county  attor- 
ney, sheriff,  or  other  person,  except  the  grand  jurors, 
shall  be  permitted  to  be  present  during  the  expression 
of  their  opinions  or  the  giving  of  their  votes  upon  any 
matter  before  them."  In  State  v.  Slocum  (1910),  111 
>Iinn.  328,  126  N.  W.  1096,  the  Supreme  Court  con- 
strued this  section  to  mean  that  the  county  attorney's 
presence  is  limited  to  the  examination  of  witnesses.  In 
Vol.  188—20 
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MiUer  v.  State  (1900),  42  Fla.  266,  28  South.  208,  it 
appears  that  counsel  was  before  the  grand  jury  and  was 
present  during  their  investigation  and  deliberations  and 
at  the  time  of  voting  on  the  bill,  "and  being  so  present 
before  said  indictment  was  found,  he  did  at  such  time 
urge  and  request  the  grand  jury  to  find  such  indict- 
ment/' (Our  italics.)  Sections  1780  and  3856  Florida 
Comp.  Laws  1914,  provide  that  the  state's  attorney, 
whenever  required  by  the  grand  jury,  shall  attend  them 
for  the  purpose  of  examining  witnesses  or  giving  advice 
on  legal  matters.  The  court,  after  referring  to  these 
sections,  said :  "The  statute  does  not  contemplate  that 
such  counsel  may  advise  the  grand  jury  to  find  bills 
upon  the  testimony  before  them.  *  *  *  To  urge 
and  request  a  grand  jury  to  find  a  particular  bill  after 
examination  of  evidence  in  the  case  includes  the  view 
that  the  attorney  so  urging^  and  requesting  is  of  the 
opinion  that  the  evidence  justifies  such  conclusion,  and 
this  is  clearly  beyond  the  province  of  such  attorney." 
In  Stuart  v.  State  (1896),  35  Tex.  Cr.  440,  34  S.  W.  118, 
it  is  said:  "We  apprehend  that  'discussing  the  propriety 
of  finding  a  bill  of  indictment,'  and  'deliberating  upon 
the  accusation  against  the  defendant,'  mean  the  same 
thing.  Mr.  Webster  defines  'deliberating'  as  the  'act 
of  weighing  and  examining  the  reasons  for  and  against 
a  choice  of  measures ;  careful  discussion  and  examina- 
tions of  the  reasons  for  and  against  a  proposition.' " 

In  the  case  at  bar  it  appears  that  the  specijil  prose- 
cutor was  present  with  the  grand  jury  at  a  time  pro- 
hibited by  statute.  This  being  true,  he  was  there  dur- 
ing such  time  as  an  unauthorized  person,  and  his  per- 
sonal presence  will  be  considered  harmful,  and  it  will 
not  be  necessary  for  the  court  to  inquire  as  to  the  ef- 
fect of  his  conduct.  From  our  investigation  of  tKe 
authorities,  we  conclude  that  the  great  weight  is  upon 
the  side  that  there  must  be  no  opportunity  for  im- 
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proper  influences  upon  the  grand  jury  after  the  investi- 
gation is  closed.  United  States  V.  Edgerton  (1897),  80 
Fed.  374;  United  States  v.  Rubin  (1914),  218  Fed.  245; 
Rothschild  V.  State  (1880),  7  Tex.  App.  519;  United 
States  V.  Heinze  (1910),  177  Fed.  770;  Latham  V. 
United  States  (1915),  226  Fed.  420,  141  C.  C.  A.  250, 
L.  R.  A.  1916D  1118;  Wilson  V.  State  (1893),  70  Miss. 
595,  13  South.  225,  35  Am.  St.  664;  United  States  V. 
Philadelphia,  etc.,  R.  Co.  (1915),  221  Fed.  683;  Thomp- 
son and  Merriman,  Juries  §634;  2  Wharton,  Crim. 
Proc.  (10th  ed.)  §1295;  16  Col.  Law  Review  1^8;  Clark, 
Crim.  Proc.  113. 

It  cannot  be  said  that  the  pleader  is  here  relying  upon 
conclusions  and  has  failed  to  allege  facts,  in  that  he  has 
not  set  forth  what  was  said  and  done  by  the  special 
prosecutor  in  the  way  of  influencing  the  jury.-  The 
words  "counsel,  request  and  urge''  as  used  in  this  plea, 
have  a  well-defined  and  understood  meaning,  so  that, 
as  here  used,  they  were  sufficient  to  inform  the  court 
that  Thompson  had  advised  the  grand  jurors  as  to  their 
duty  upon  the  testimony  before  them  and  of  his  desire 
that  they  find  this  indictment.  This  action  on  the  part 
of  the  special  prosecutor  was  improper,  and  the  trial 
court  erred  in  sustaining  appellee's  demurrer  to  the 
eighth  paragraph  of  appellant's  plea  in  abatement. 

Judgment  reversed,  with  instructions  to  grant  a  new 
trial  and  overrule  appellee's  demurrer  to  the  eighth 
paragraph  of  appellant's  plea  in  abatement,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Note. — Reported  in  123  N.  E.  209.  Conspiracy:  sufficiency  of 
indictment  as  to  object  of  and  means  of  accomplishing  crime, 
21  Ann.  Cas.  34.  Validity  of  acts  of  deputy  or  special  prose- 
cuting: attorney,  Ann.  Cas.  1918A  718.  Presence  of  court  officer 
in  grand  jury  room  as  vitiating  indictment,  Ann.  Cas.  1912D 
978.    See  under  (4,  8)  22  Cyc  348,  12  C.  J.  614  (7)  22  Cyc  295. 
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Lawler  et  al.  v.  Bear  et  al. 

[No.  23,482.     Filed  April  1,  1919.     Rehearing  denied  May  14, 

1919.] 

1.  Appeal. — Review, — Finding  Against  Appellee. — Absence  of 
Cross-Errors. — ^Where.  the  finding:  was  against  the  plaintiff 
appellee  on  the  first  paragraph  of  complaint,  and  no  cross- 
errors  are  assigned,  such  paragraph  need  not  be  further  con- 
sidered on  appeal,    p.  310. 

2.  Appeal. — Overruling  Demurrer. — Waiver. — ^Where  the  appel- 
lant failed  to  set  out  in  his  brief  a  copy,  or  the  substance,  of 
a  demurrer,  or  to  amend  the  brief  after  the  defect  had  been 
pointed  out  by  the  appellee,  the  alleged  error  in  overruling  a 
demurrer  to  the  complaint  is  waived,    p.  311. 

3.  Appeal. — Grounds  for  New  Trial. — Review. — ^That  the  deci- 
sion is  not  sustained  by  sufficient  evidence,  assigned  as  a 
ground  for  new  trial,  presents  no  question  for  review  on  appeal, 
in  the  absence  of  the  evidence  from  the  record,    p.  311. 

4.  Trial. — Verdict. — Validity. — ^A  verdict  is  contrary  to  law 
when  it  is  contrary  to  the  principles  of  law  as  applied  to  the 
facts  which  the  jury  is  called  upon  to  try.    p.  312. 

5.  Dower.  —  Wif^s  Inchoate  Interest,  —  Priority.  —  Although 
money  advanced  by  the  guardian  of  an  insane  husband  pur- 
suant to  orders  of  the  court  was  paid  mostly  to  the  wife  on 
certain  oral  statements  and  promises  by  her,  and  was  used 
for  her  and  the  children's  support,  and  for  taxes,  repairs,  and 
insurance  on  the  ward's  realty  upon  which  the  wife  and  children 
resided,  the  guardian  could  not,  in  view  of  §3037  Bums  1914, 
§2499  R.  S.  1881,  acquire  a  lien  on  the  realty  that  would  super- 
sede or  displace  the  wife's  inchoate  interest  in  the  ward's  realty, 
pp.  312, 313. 

6.  Dower. — Wife's  Inchoate  Interest. — Vesting. — Judicial  Sale. — 
Under  §3052  Bums  1914,  §2508  R.  S.  1881,  the  inchoate  in- 
terest of  the  wife  in  her  husband's  realty  becomes  an  abso- 
lute vested  interest  whenever  the  husband's  title  therein  vests 
absolutely  in  the  purchaser  at  judicial  sale.    p.  313. 

7.  Dower. — Wife^s  Inchoate  Interest. — Vesting. — Judicial  Sale. — 
Where  the  land  of  an  insane  husband  is  sold  under  order  of 
the  court,  the  wife's  inchoate  interest  therein  becomes  vested 
as  an  absolute  interest  under  §3052  Bums  1914,  §2499  R.  S. 
1881.    p.  313. 

8.  Dower. — Liens  on  Land. — Power  of  Guardian  to  Create. — ^The 
guardian  of  an  insane  husband  has  no  power  by  his  act  or 
conveyance  to  extinguish  or  incumber  the  inchoate  interest  of 
the  wife  in  such  husband's  realty,    p.  313. 
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Prom  the  Jefferson  Circuit  Court;  Francis  M.  Griffith, 
Judge. 

Action  by  Solomon  J.  Bear,  receiver,  and  otkers 
against  Cora  Lawler  and  another.  From  a  judgment 
for  the  plaintiffs,  the  defendants  appeal.    Reversed. 

A.  J.  Shelby  and  Ira  M.  Sharp,  for  appellants. 
M.  R.  Svlzer,  for  appellees. 

Lairy,  J. — ^As  disclosed  by  the  briefs  filed  on  behalf 
of  appellants  and  appellees,  there  is  no  dispute  as  to 
the  facts  upon  which  the  finding  and  judgment  of  the 
trial  court  is  based.  The  facts  thus  disclosed  show  that 
in  June,  1913,  Joseph  Lawler  was  adjudged  to  be  a  per- 
son of  unsound  mind,  and  that  the  People's  Trust  Com- 
pany was  appointed  as  his  guardian,  in  which  capacity 
it  continued  to  act  until  the  death  of  said  Joseph  Lawler 
in  February,  1917.  At  the  time  of  the  appointment  of 
the  guardian  and  at  the  time  of  his  death,  Joseph  Law- 
ler was  the  owner  of  160  acres  of  farm  land  in  Jefferson 
county,  Indiana,  on  which  his  wife  and  minor  children 
resided.  In  pursuance  of  orders  made  by  the  court 
appointing  it,  said  guardian  advanced  to  the  estate  of 
its  ward  sums  of  money  amounting  in  all  to  about  $1,- 
000,  which,  together  with  interest  to  the  time  of  trial, 
amounted  to  $1,056.20.  On  behalf  of  the  guardian,  it 
i*  stated  that  the  money  so  advanced  was  paid  mostly  to 
Cora  Lawler,  the  wife  of  its  ward,  on  certain  statements, 
and  promises  made  by  her  as  to  its  repasmient,  and  that 
it  was  used  for  the  payment  of  taxes  on  the  real  estate 
of  the  ward,  for  repairs  and  insurance  on  the  buildings, 
and  for  the  support  of  the  wife  and  minor  children  of 
the  ward.  After  the  death  of  Joseph  Lawler,  one 
George  W.  Pheasant  was  appointed  as  administrator 
of  his  estate,  and  in  March,  1917,  he  filed  a  petition  as 
such  administrator  showing  that  the  personal  estate  of 
Joseph  Lawler,  deceased,  was  not  sufficient  to  pay  the 
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debts  of  his  estate,  and  asking  that  the  real  estate  be 
partitioned  with  the  widow  and  her  share  set  off  to  her 
and  the  remaining  two-thirds  be  ordered  sold  to  pay 
the  debts  of  the  estate.  On  this  petition  such  proceed- 
ings were  had  as  resulted  in  a  partition  of  the  land,  and 
forty  acres  thereof  were  set  off  to  appellant,  Cora  Law- 
ler, as  widow,  and  the  remainder  was  ordered  sold  to 
pay  debts.  The  sale  was  made  by  the  administrator  in 
pursuance  of  notice  in  May,  1917,  and  the  real  estate 
sold  was  purchased  by  Cora  Lawler  and  Hayden  Law- 
ler, one  of  the  heirs.  On  April  23,  1917,  appellee  Bear 
was  appointed  receiver  of  the  People's  Trust  Company, 
and  on  July  2,  1917,  he  brought  this  action  as  such  re- 
ceiver. 

The  complaint  was  in  two  paragraphs.    The  first 

paragraph  proceeded  on  the  theory  that  the  sale  of  the 

real  estate  by  the  administrator  should  be  vacated 

1.  and  that  the  real  estate  should  be  re-exposed  for 
sale,  on  the  ground  that  the  bidding  at  the  sale 
was  chilled  by  representations  and  statements  made  by 
defendants  Cora  Lawler  and  Hayden  Lawler,  who  be- 
came the  purchasers  at  such  sale,  and  on  the  further 
ground  that  the  sum  for  which  it  sold  was  greatly  dis- 
proportionate to  its  real  value,  and  that  if  resold  it 
would  bring  an  amount  in  excess  of  the  price  for  which 
it  sold  of  at  least  ten  per  cent.,  exclusive  of  cost.  §2875 
Bums  1914,  §2358  R.  S.  1881.  The  finding  was  a^rainst 
appellee  on  the  first  paragraph,  and,  as  there  are  no 
cross-errors  assigned,  this  paragraph  need  not  be  fur- 
ther considered. 

As  disclosing  the  theory  of  the  second  paragraph,  the 
statement  of  appellee  in  his  brief  may  be  adopted :  "The 
theory  of  the  second  paragraph  of  complaint  and  upon 
which  the  cause  was  tried  and  decision  rendered  in 
the  lower  court  was  that  appellee,  receiver  of  People's 
Trust  Co.,  had  a  lien  and  was  entitled  to  be  reimbursed 
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from  the  estate  of  said  Lawler  (insLane)  deceased,  on  ac- 
count of  the  advancement  made  by  said  guardian  for  the 
payment  of  taxes,  insurance,  repairs  and  the  support 
and  maintenance  of  his  wife,  Cora  Lawler,  and  minor 
son,  Hayden  Lawler,  and  on  account  of  the  representa- 
tion and  agreements  made  by  the  said  Cora  Lawler  to 
the  said  guardian  and  court/' 

The  court  found  for  the  plaintiff  and  entered  a  decree 
declaring  a  lien  in  its  favor  on  all  of  the  real  estate  of 
which  Joseph  Lawler  died  seized,  for  the  amount  of  the 
advancement  and  accrued  interest. 

The  action  of  the  court  in  overruling  appellants'  de- 
murrer addressed  to  the  first  and  second  paragraphs 
of  complaint  is  assigned  as  error.    The  brief  of 

2.  appellants  on  the  assignment  of  errors  does  not 
set  out  a  copy  of  the  demurrer  or  give  its  sub- 
stance; and,  although  this  defect  in  the  brief  was 
pointed  out  in  the  brief  of  appellee  Bear,  no  attempt 
was  made  to  amend  the  brief  on  assignment  of  error  in 
this  particular.  For  the  reason  stated,  the  alleged 
error  is  waived. 

The  motion  of  appellants  for  a  new  trial,  which  was 

overruled,  was  based  on  the  grounds  that  the  decision 

of  the  court  was  not  sustained  by  sufficient  evi- 

3.  dence,  and  that  it  was  contrary  to  law.     As  the 
evidence  is  not  in  the  record,  the  first  ground 

upon  which  this  motion  is  based  cannot  be  considered. 

It  thus  appears  that  all  questions  which  the  assign- 
ment of  errors  seeks  to  present  are  eliminated  except 
one,  and  that  is,  Does  the  record  afiirmatively  show  that 
the  decision  of  the  court  is  contrary  to  law?  If  it  does, 
such  decision  cannot  stand,  and  the  judgment  based 
thereon  must  be  reversed. 

In  the  case  of  Equitable  Accident  Ins.  Co.  ^v.  Stout 
(1893) ,  135  Ind.  444,  33  N.  E.  623,  this  court  said :  "A 
verdict  is  contrary  to  law  when  it  is  contrary  to 
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4.  the  principles  of  law  as  applied  to  the  facts  which 
the  jury  is  called  upon  to  try;  when  it  is  con- 
trary to  the  law  which  should  govern  the  cause/' 

To  find  as  it  did  in  this  case,  the  court  must  have  de- 
termined as  a  matter  of  law  that,  under  the  facts  shown, 
appellee  as  receiver  was  entitled  to  an  equitable 

5.  lien  on  the  real  estate  of  which  Joseph  Lawler 
was  seized  during  the  guardianship  and  at  the 

time  of  his  death,  and  that  such  lien  covered  the  in- 
choate interest  of  Cora  Lawler  as  the  wife  of  the  ward, 
or  that  it  was  superior  to  such  inchoate  interest  of  the 
wife. 

We  need  not  and  do  not  decide  whether,  under  the 
facts  of  this  case,  the  guardian  was  entitled  to  a  lien 
for. all  or  for  any  part  of  the  money  advanced,  and  it 
may  be  that,  in  the  absence  of  the  evidence  from  the 
record,  this  court  could  not  properly  consider  that  ques- 
tion. This  court  can,  however,  determine  the  nature 
and  extent  of  such  a  lien,  in  case  it  existed,  and  this  is 
true  irrespective  of  the  evidence,  as  no  evidence  which 
could  have  been  introduced  could  affect  the  status  of  the 
lien  with  respect  to  the  inchoate  interest  of  the  wife. 

Section  3037  Bums  1914,  §2499  R.  S.  1881,  provides: 
"No  act  or  conveyance,  performed  or  executed  by  the 
husband  without  the  assent  of  his  wife,  evidenced  by  her 
acknowledgment  thereof  in  the  manner  required  by  law; 
nor  any  sale,  disposition,  transfer  or  incumbrance  of 
the  husband's  property,  by  virtue  of  any  decree,  execu- 
tion or  mortgage  to  which  she  shall  not  be  a  party  (ex- 
cept as  provided  otherwise  in  this  act) ,  shall  prejudice 
or  extinguish  the  right  of  the  wife  to  her  third  of  his 
lands  or  to  her  jointure,  or  preclude  her  from  the  re- 
covery thereof,  if  otherwise  entitled  thereto." 

Secti6n  3052  Bums  1914,  §2508  R.  S.  1881,  provides 
that  in  all  judicial  sales  of  real  estate  in  which  a  mar- 
ried woman   has  an   inchoate  interest  by  virtue  of 
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6.  her  marriage,  where  such  inchoate  interest  is 
not  directed  by  the  judgment  to  be  sold  or  barred, 

such  interest  shall  become  absolute  and  vest  in  the  wife 
in  the  same  manner  and  to  the  same  extent  as  the  in- 
choate interest  of  a  wife  vests  upon  the  death  of  her 
husband.  The  inchoal^  interest  of  the  wife  under  this 
statute  becomes  an  absolute  vested  interest,  whenever 
the  title  of  the  husband  vests  absolutely  in  the  pur- 
chaser at  judicial  sale,  after  which  time  the  wife  may  « 
have  her  interest  set  off  to  her  by  partition. 

Under  these  statutes  it  has  been  held  that  the  inchoate 
interest  of  a  wife  in  her  husband's  lands  cannot  be  di- 
vested by  sale  on  foreclosure  of  a  lien  for  street  im- 
provements. Darby  v.  Vinnedge  (1913),  53  Ind.  App. 
525,  533,  100  N.  E.  862. 

If  land  of  an  insane  husband  is  sold  under  an  order 

of  court,  the  inchoate  interest  of  the  wife  becomes  vested 

as  an  absolute  interest  under  §3052,  supra.  Huff- 

7.  man  v.  Huffman  (1912),  51  Ind.  App.  330,  335, 
99  N.  E.  169;  Sell  V.  Reiser  (1911),  49  Ind.  App. 

101,  96  N.  E.  812. 

Under  the  law,  the  guardian  of  an  insane  ward  has  no 

power  to  create  or  to  acquire  a  lien  on  the  lands  of  his 

ward  which  would  have  the  effect  to  supersede  or 

5.    displace  the  inchoate  interest  of  the  wife  in  the 

lands  of  such  ward.    If,  instead  of  advancing  the 

money,  the  guardian,  in  pursuance  of  an  order  of 

8.  court,  had  borrowed  it  and  had  executed  a  mort- 
gage on  the  ward's  land  to  secure  the  pasmient, 

the  lien  of  such  mortgage  would  not  have  affected  the 
inchoate  interest  of  the  wife.  Likewise  a  lien  on  the 
ward's  real  estate  declared  by  the  court  before  his  death 
in  favor  of  his  guardian  as  security  for  money  advanced 
could  not  have  been  enforced  against  the  inchoate  inter- 
est of  the  wife  of  the  ward.  No  act  performed  or  con- 
veyance executed  by  the  husband  can  prejudice  or  ex- 
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tinguish  the  rights  of  the  wife  to  her  third  of  his  lands. 
§3037  Bums  1914,  supra.  The  guardian  of  an  insane 
husband,  as  his  representative,  has  no  more  power  by 
his  act  or  conveyances  to  extinguish  or  incumber  the  in- 
choate interest  of  the  wife  in  her  husband's  real  estate 
than  the  husband  Would  have  if  sane. 

The  assent  of  the  wife  to  conveyances  or  other  in- 
struments which  would  operate  as  a  conveyance  or  in- 
•cumbrance  of  her  husband's  real  estate  must  be  evi- 
denced by  her  acknowledgment  thereof  in  the  manner 
provided  by  law*  §3037  Bums  1914,  supra.  No  mere 
oral  promise,  statement,  or  representation  madeby  the 
wife  could  amount  to  such  an  assent. 

The  finding  of  the  trial  court  is  contrary  to  law.  This 
case  belongs  to  that  class  to  which  Judge  Elliott  refers 
in  his  Appellate  Procedure,  §487,  "wherein  the  trial 
court  proceeds  upon  an  erroneous  theory  which  is  car- 
ried to  a  judgment  affecting  the  interests  of  all  the 
parties  to  the  suit  or  action.  In  such  a  case,  the  whole 
judgment  or  decree  must  be  reversed  in  order  that  com- 
plete justice  may  be  done." 

The  judgment  is  reversed,  with  instmctions  to  the 
court  below  to  sustain  appellants'  motion  for  a  new  trial. 

Note.— Reported  in  122  N.  E.  660.  Dower:  sale  of  land  for 
taxes  as  defeating  inchoate  interest  of  wife,  19  Ann.  Cas.  977, 
Ann.  Cas.  1914G  115.    See  under  (5-8)  14  Cyc.  928,  929. 


Fauvre  CJoal  Company  v.  Kushner. 

[No.  23,299.    Piled  May  27, 1919.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Employer^  Lia- 
bility Act. — Section  2  of  the  Employers'  Liability  Act  (Acts 
1911  p.  145,  §8020b  Bums  1914)  makes  no  distinction  between 
general  and  special  orders;  hence,  in  a  servant's  action  for 
injuries  alleged  to  have  resulted  from  an  order,  etc.,  it  is  not 
necessary  to  allege  whether  the  order  was  general  or  special, 
p.  322. 
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2.  Pleading. — Definiteneas, — ^In  a  miner's  action  for  injuries, 
an  allegation  tilat  the  plaintiff  was,  by  instructions  of  the 
defendant,  sitting  on  a  car  loaded  with,  dirt  while  driving 
down  a  mine  entry,  was  a  direct  averment  of  the  fact  that 
the  defendant  had  instructed  the  plaintiff  to  sit  on  such  car 
while  driving  down  the  entry,     p.  323. 

3.  Pleading. — Motion  to  Make  More  Specific, — ^Where  a  motion 
to  make  th,Q  complaint  more  specific  might  properly  be  sus- 
tained, it  is  not  error  to  overrule  it  if  the  pleading  is  suffi- 
ciently specific  to  make  apparent  the  precise  nature  of  the 
charge  that  the  defendant  is  called  upon  to  meet  and  defend, 
p.  323. 

4.  Pleading. — Conclusions, — Waiver  of  Objection, — ^If  no  motion 
is  made  to  require  a  party  filing  a  pleading  to  state  the  facts 
necessary  to  sustain  conclusions  alleged,  all  objections  to  the 
pleading  of  such  conclusions  are  waived,  in  view  of  §343a 
Bums  1914,  Acts  1913  p.  850.    p.  324. 

5.  Pleading. —  Construction, —  Inferences, —  Demurrer^ — A  com- 
plaint to  Ivhich  a  demurrer  has  been  filed  will  be  deemed  suf- 
ficient whenever  the  necessary  allegations,  even  though  stated 
illogically  and  by  way  of  argument,  can  be  fairly  gathered 
from  it,  and  all  facts  will  be  deemed  stated  that  can  be  im- 
plied from  the  allegations  made  by  fair  and  reasonable  in- 
tendment, and  will  be  given  the  same  force  as  if  directly 
stated,    p.  825. 

6.  Pleading. — Positiveness, — Participial  Phrases. — ^The  rule  re- 
quiring every  material  fact  to  be  positively  and  directly  al- 
leged has  been  relaxed,  and  a  fact  pleaded  by  means  of  parti- 
cipial phrases  will  be  given  the  same  force  and  effect  as  though 
directly  stated,    p.  325. 

7.  Master  and  Servant. — Action  for  Injuries. — Complaint,— A 
servant's  complaint  for  injuries  is  not  insufficient  on  demurrer 
merely  on  the  ground  that  certain  material  facts  are  not 
directly  averred  and  that  their  existence  is  left  to  inference, 
p.  325. 

8.  Negugencb. — Jury  Question, — ^Where  the  facts  set  out  in  a 
servant's  complaint  for  injuries  are  reasonably  susceptible  to 
more  than  one  inference  or  conclusion  as  to  the  existence  of 
negligence  or  contributory  negligence,  the  question  is  for  the 
jury.    p.  325. 

9.  Master  and  Servant. — Action  for  Injuries. — Complaint. — 
A  servant's  complaint  for  injuries  need  not  specifically  allege 
that  a  duty  was  owing  from  the  master,  where  the  facts 
pleaded  are  sufficient  to  warrant  an  inference  of  such  fact, 
p.  326. 

10.  Master  and  Servant. — Action  for  Injuries. — Complaint. — A 
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8er7ant'8  complaint  showing:  that  the  defendant  owed  the  plain- 
tiff a  duty  and  containing  a  general  charge  of  n^ligent  failure 
to  discharge  such  duty  which  resulted  in  the  injury  complained 
of  is  sufficient  to  withstand  a  demurrer,    p.  326.  ' 

11.  Appeal. — Bill  of  Exceptions. — Filing. — ^Where  a  record  fails 
to  show  a  compliance  with  §661  Bums.  1914,  Acts  1911  p.  193, 
relative  to  the  extension  of  time  for  the  filing  of  a  bill  of  ex- 
ceptions, but  shows  that  the  statute  was  ignored,  an  order 
extending  the  time  therefor  was  void,  and  a  bill  of  exceptions 
filed  during  the  extended  time  is  not  in  the  record,    p.  327. 

12,  Appeal. — Matters  Reviewable. — Instructions. — ^An  objection 
that  the  court  erred  in  giving  certain  instructions  because  they 
were  not  applicable  to  the  evidence  and  because  they  assumed 
certain  facts  to  be  true,  where  there  was  conflict  in  the  evi- 
dence, presents  no  question  for  review  in  the  absence  of  the 
evidence  from  the  record. .  p.  828. 

From  Vigo  Circuit  Court;  Samuel  D.  Royse,  Special 
Judge. 

Action  by  John  Kushner,  by  his  next  friend,  against 
the  Fauvre  Coal  Company.  From  a  judgment  for  the 
plaintiff,  the  defendant  appeals.  (Transferred  from 
the  Appellate  Court  under  Acts  1901  p.  590,  §1405 
Bums  1914.)     j^ffirmed. 

Royse,  Dix  &  Cooper,  for  appellant. 

Charles  S.  Batt  and  Walter  S.  Banner,  for  appellee. 

WiLLOUGHBY,  J. — ^This  was  an  action  by  appellee 
against  appellant  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  by  appellee  while 
he  was  working  in  appellant's  coal  mine.  The  com- 
plaint counts  on  a  liability  under  the  Employers'  Liabil- 
ity Act  of  March  2,  1911,  and  is  in  one  paragraph. 

The  appellant  filed  a  motion  to  require  the  plaintiff 
to  make  his  complaint  more  specific  and  more  definite 
and  certain,  and  also  filed  a  demurrer  alleging  that  said 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  defendant.  Both  of  these  were 
overruled,  and  the  appellant  then  filed  an  answer  in  gen- 
eral denial  to  the  complaint  and  the  cause  was  sub- 
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mitted  to  a  jury,  resulting  in  a  verdict  for  appellee  in 
the  sum  of  $3,000,  on  which  judgment  was  rendered; 
and  from  such  judgment  appellant  appeals.  The  errors 
relied  on  for  reversal  are:  (1)  The  court  erred  in 
overruling  the  motion  of  appellant  to  requiref  the  ap- 
pellee to  make  the  amended  second  paragraph  of  com- 
plaint (his  complaint  herein)  more  specific  and  more 
definite  and  certain!  (2)  The  court  erred  in  over- 
ruling appellant's  demurrer  to  the  amended  second  para- 
graph of  complaint.  (3)  The  court  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

The  complaint  alleges :  That  the  plaintiflF  is  an  infant 
under  the  age  of  twenty-one  years ;  that  the  defendant 
is  now  and  was  on  and  for  a  long  time  prior  to  Decem- 
ber 2,  1912,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Indiana, 
and  is  engaged  in  business,  trade  and  commerce  in  Vigo 
county,  State  of  Indiana,  and  did  on  and  before  Decem- 
ber 2,  1912,  and  does  now,  employ  more  than  five  men ; 
that  the  defendant  is  engaged  in  mining  and  selling  coal, 
and  has  a  mine  located  in  Vigo  county,  Indiana,  known 
as  Ice  Plant  Mine  No.  2 ;  that  plaintiff,  on  December  2, 
1912,  was  a  driver  for  the  defendant  in  its  said  mine, 
and  as  such  driver  he  was  employed  by  defendant  to' 
drive  in,  along  and  through  various  entries  of  its  said 
mine,  among  which  was  an  entry  in  defendant's  mine 
known  as  the  "main  east  entry" ;  that  the  defendant  now 
has,  and  for  a  long  time  prior  to  December  2, 1912,  had, 
a  shaft  sunk  from  the  surface  of  the  earth  to  the  bed 
of  the  coal  beneath — ^a  distance  of  some  200  feet — ^and 
at  the  bottom  of  said  shaft  had  entries  leading  out  f rom  _ 
the  shaft,  and  cross-entries  leading  from  the  main  en- 
tries, and  rooms  turned  off  from  the  main  and  cross- 
entries;  that  leading  off  from  the  bottom  of  said  shaft 
was  one  entry  known  as  the  main  east  entry;  and  that 
on  said  main  east  entry  the  defendant  for  a  long  time 
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prior  to  December  2,  1912,  had  tracks  laid  on  said  main 
east  entry,  composed  of  iron  rails  placed  on  wooden 
cross-ties,  and  over  said  tracks  cars  were  drawn  by 
means  of  mules  up  to  the  switch  known  as  the  "double 
parting"  in  said  main  east  entry,  from  which  double 
parting  the  cars  were  hauled  on  said  main  east  entry 
to  the  bottom  of  the  shaft,  to  be  hoisted  through  the 
shaft  to  the  surface  of  the  earth.  Plaintiff  further 
avers  that  he  had,  prior  to  December  2,  1912,  been  em- 
ployed as  a  coal  digger,  and  was  employed  in  room  7, 

turned  off entry,  turned  off entry; 

that  the  defendant  had  in  its  employ  William  Brown, 
who  was  the  mine  boss  in  charge  of  the  defendant's 
said  mine,  said  Brown  having  full  charge  of  said  mine, 
and  full  authority  to  hire  and  discharge  all  the  employes 
in  said  mine,  including  this  plaintiff,  and  he  had  charge 
of  the  work,  machinery,  and  the  placing  and  disposing 
of,  hiring  and  discharging  employes  therein;  that  on 
December  2,  1912,  the  said  William  Brown,  mine  boss 
of  defendant  as  aforesaid,  instructed  this  plaintiff  to 
drive  a  mule  in  the  hauling  of  coal,  dirt,  rock  and  slate 
from  the  various  parts  of  the  mine  to  the  bottom  of 
said  shaft,  and  that  among  the  entries  he  had  to  travel 
in  the  work  assigned  to  him  by  the  said  mine  boss  was 
the  said  main  east  entry,  and  that  he  did  travel  through 
the  said  main  east  entry  in  the  performance  of  his  work, 
and  doing  the  duties  assigned  to  him  by  the  said  mine 
boss.  Brown,  as  aforesaid;  that  on  December  2,  1912, 
plaintiff  was  under  the  direction  of  the  defendant, 
through  its  said  mine  boss.  Brown,  as  aforesaid,  haul- 
ing a  carload  of  dirt  through  the  said  main  east  entry ; 
that  attached  to  said  car  was  a  mule,  which  this  plain- 
tiff was  driving  for  the  purpose  of  hauling  said  car  of 
dirt  as  he  was  instructed  to  do  by  the  said  defendant; 
that  the  top  of  said  car  which  he  was  driving  as  afore- 
said extended  up  to  within  about  one  foot  of  the  roof  of 
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said  main  east  entry.  And  plaintiff  avers  that  in  driv- 
ing down  said  main  east  entry  he  was,  in  accordance 
with  the  custom,  rules  and  usage  obtaining  and  existing 
in  defendant's  mine,  and  with  the  knowledge  and  con- 
sent of  defendant,  and  by  the  instructions  of  defendant, 
sitting  on  said  car  of  dirt,  and  that  it  was  necessary 
for  him  to  bend  his  body  forward  so  as  to  prevent  it 
from  being  struck  by  coming  in  contact  with  the  roof, 
which  roof  was  about  one  foot  above  the  car  as  afore- 
said. Plaintiff  further  avers  that  as  he  was  driving 
down  said  main  east  entry  as  aforesaid,  and  under  said 

roof,  at  a  point  about feet  from  the  bottom  of 

the  shaft,  a  large  boulder  was  carelessly  and  negli- 
gently suffered  and  permitted,  and  for  a  long  time  had 
been  suffered  and  permitted,  to  project  out  and  down 
from  the  roof  for  a  distance  of  some  six  inches,  and 
it  thus  and  thereby  came  in  contact  with  and  jammed 
against  plaintiff's  shoulders,  injuring  him  as  herein- 
after described.  That  said  boulder  had  for  a  long  time 
prior  to  December  2,  1912,  carelessly  and  negligently 
been  suffered  and  permitted  to  project  out  and  down 
from  the  roof,  and  had  by  the  defendant  been  care- 
lessly and  negligently  permitted  to  thus  be  and  to  thus 
remain  in  said  roof,  although  it  was  likely  to  injure  this 
plaintiff  or  anyone  else  driving  through  the  mine,  while 
riding  upon  a  mine  car,  in  the  usual  course  of  their 
work;  that  the  said  main  east  entry  was  used  by  the 
employes  of  defendant  in  driving  through  said  entry 
during  various  times  every  working  day,  in  the  dis- 
charge of  the  defendant's  business ;  and  plaintiff  avers 
that  said  stone  carelessly  and  negligently  projecting  out 
and  down  from  the  said  roof  of  the  said  main  east  entry 
as  aforesaid  did  strike  this  plaintiff's  left  shoulder  and 
the  top  of  his  back,  and  the  said  car  in  which  the  plain- 
tiff was  riding  was  moving  forward  rapidly  at  said  time, 
and  the  said  projecting  stone  did  wedge  this  plaintiff 
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down  against  and  onto  the  said  car  in  which  he  was 
riding,  and  did  so  firmly  wedge  this  plaintiff  between 
the  said  projecting  stone  and  the  said  car  that  it  stopped 
the  said  car,  and  the  mule  attached  to  said  car  continued 
to  pull  forward,  but  was  unable  to  move  said  car  on  ac- 
count of  the  plaintiff  being  wedged  in  between  the  top 
of  said  car  and  the  said*  projecting  stone  from  the  roof 
as  aforesaid;  that  the  mule,  in  pulling  forward,  did 
further  mash  this  plaintiff  so  that  he  was  thrown  off  to 
the  side  of  the  car  in  an  unconscious  condition,  and  re- 
mained unconscious  for  more  than  one  hour,  and  further 
injuring  this  plaintiff  by  causing  a  curvature  of  the 
dorsal  vertebrae  of  the  spine  of  this  plaintiff,  and  of  the 
sixth,  seventh,  eighth,  ninth,  tenth  and  eleventh  dorsal 
vertebrae;  and  did  jam  and  injure  the  entire  back  and 
spine  and  the  back  of  both  shoulders  of  the  plaintiff,  and 
(did  bruise  the  top  and  the  back  of  his  head,  and  did 
puncture  and  injure  both  his  lungs,  and  bruise  and  in- 
jure his  bowels,  kidneys,  stomach,  and  did  crush  and 
crowd  his  stomach,  bowels  and  lungs  downward  in  his 
body,  which  produced  paralysis  of  the  spinal  nerves  and 
displacement  of  the  stomach,  bowels,  kidneys  and  liver, 
and  did  crowd  and  push  his  bowels  down  into  his  pelvic 
cavity,  all  to  the  permanent  injury  of  the  plaintiff,  and 
said  injuries  as  aforesaid  did  affect  all  the  nerves  in  the 
body  of  this  plaintiff,  which  has  left  him  a  nervous 
wreck,  and  has  resulted  in  injury  to  his  mental  condi- 
tion, causing  him  lapse  of  memory  and  partial  loss  of 
mind.  Plaintiff  avers  that  before  said  injuries,  he  was 
a  strong  able-bodied  man  of  twenty  years,  capable  of 
earning  and  did  earn  $5  per  day  as  a  coal  miner,  and 
that  since  this  injury  plaintiff  has  not  been  able  to  do 
any  work,  and  is  permanently  injured.  Plaintiff  avers 
that  said  injury  was  caused  solely  by  the  carelessness 
and  negligence  of  the  defendant  as  aforesaid  in  care- 
lessly and  negligently  having  and  permitting  a  boulder 
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or  stone  to  project  out  of  the  said  roof  in  the  said  main 
east  entry,  a  distance  of  six  inches,  in  such  a  manner  as 
to  cause  it  to  come  in  contact  with  the  bodies  of  drivers 
in  the  usual  course  of  their  work  as  aforesaid,  and  plain- 
tiff has  been  injured  by  said  carelessness  and  negligence 
of  the  defendant  in  the  sum  of  $10,000,  for  which  he 
demands  judgment. 

The  appellant,  in  arguing  its  motion  to  make  the  com- 
plaint more  definite  and  certain,  said :  "The  theory  of 
the  complaint  is  that  plaintiff  was  a  strong  able-bodied 
man  of  twenty  years,  and  that  his  work  was  that  of  a 
mule  driver.  That  the  defendant  permitted  a  stone  or 
boulder  to  project  six  inches  down  from  a  roof  in  an 
entry  through  which  plaintiff's  work  required  him  to 
go.  That  the  top  of  the  car  furnished  to  plaintiff  came 
within  one  foot  of  the  roof.  That  plaintiff  sat  on  top 
of  the  car  because  he  was  ordered  to  do  so  by  the  de- 
f endant.^'  On  these  facts  the  appellant  asserts  that  the 
complaint  would  be  demurrable  as  showing  contributory 
negligence  on  the  part  of  plaintiff,  except  as  it  might  be 
saved  by  the  averment  "in  accordance  with  the  custom, 
rules  and  usage  obtaining  and  existing  in  defendant's 
mine,  and  with  the  knowledge  and  consent  of  defendant, 
and  by  the  instructions  of  defendant,"  in  other  words, 
the  averment  of  obedience  to  an  order. 

It  will  be  observed  that  the  appellant  says  that  the 
complaint  alleges  that  plaintiff  sat  on  top  of  the  car.  An 
examination  of  the  complaint  shows  that  it  does  not  con- 
tain such  allegation.  It  does  not  state  whether  the 
plaintiff  was  riding  on  top  of  the  car  or  on  the  side  of 
the  car  or  on  the  bumpers,  but  simply  that  he  was  sit- 
ting on  said  car  of  dirt.  The  allegation  in  that  re- 
spect is  as  follows:  "And  plaintiff  further  avers  that 
in  driving  down  said  main  east  entry  he  was,  in  ac- 
cordance with  the  custom,  rules  and  usage  obtaining  and 
Vol.  188—21 
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existing  in  defendant's  mine,  and  with  the  knowledge 
and  consent  of  defendant,  and  by  the  instructions  of  de- 
fendant, sitting  on  said  car  of  dirf 

In  another  place  in  the  complaint  it  states:  "And 
plaintiff  further  avers  that  said  stone  carelessly  and  neg- 
ligently projecting  out  and  down  from  the  said  roof  of 
the  said  main  east  entry,  as  aforesaid,  did  strike  this 
plaintiff's  left  shoulder  and  the  top  of  his  back;  and 
the  said  car  in  which  the  plaintiff  was  riding  was  mov- 
ing forward  rapidly  at  said  time/' 

The  appellant  has  not  included  in  his  motion  to  make 
more  definite  and  certain  any  request  that  the  plaintiff 
be  required  to  state  upon  what  part  of  the  car  he  was 
riding,  but  simply  assumes  that  he  was  riding  on  top 
of  the  car.  The  appellant  further  says  in  argument 
on  said  motion:  'The  complaint  is  sought  to  be  bot- 
tomed on  the  averment  that  plaintiff  sat  on  top  of  the 
car  because  of.  and  in  obedience  and  conformity  to  the 
order  of  defendant.  That  such  order  was  a  breach  of 
defendant's  duty  to  plaintiff  and  eliminated  the  defense 
of  defendant  that  on  the  face  of  the  pleading,  plaintiff 
was  guilty  of  contributory  negligence  of  such  nature  as 
that  it  contributed  to  the  proximate  cause  of  the  dam- 
age, and  that  the  appellant  had  a  right  to  have  the  al- 
leged instruction  set  out  in  substance  or  tenor  so  as  to 
show  whether  it  was  a  general  instruction  or  a  specific 
order."  And  appellant  contends  that  the  order  for  the 
giving  of  which  the  master  can  be  held  liable  must  be 
a  special  order  as  contradistinguished  from  a  general 
order. 

It  was  not  necessary  to  show  by  any  allegation  in  the 

complaint  or  in  any  manner  whether  the  order  alleged 

was  general  or  special,  and  the  defendant's  con- 

1.  tention  in  this  regard  cannot  be  sustained  be- 
cause it  has  been  held  that  §2  of  the  Employers' 
Liability  Act  of  1911  (Acts  1911  p.  145,  §8020b  Bums 
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1914)  makes  no  distinction  between  general  and  special 
orders.  Vivian  Collieries  Co.  V.  CahaU  (1916) ,  184  Ind. 
473,  110  N.  E.  672. 

The  allegation  in  the  complaint  that  the  plaintiff  was, 

by  the  instruction  of  the  defendant,  sitting  on  said  car 

of  dirt  while  driving  down  said  main  east  entry, 

2.  was  a  direct  averment  of  the  fact  that  defendant 
had  instructed  the  plaintiff  to  sit  on  said  car  of 

dirt  while  driving  down  said  entry.  Cumberland  Tel., 
etc.,  Co.  v.  Hatter  (1909),  44  Ind.  App.  625,  89  N.  E. 
912;  Pittsburgh,  etc.,  R.  Co.  v.  Bir  (1914),  56  Ind. 
App.  598,  105  N.  E.  921. 

In  the  case  of  Pittsburgh,  etc.,  R.  Co.  v.  Ross  (1907), 

169  Ind.  3,  80  N.  E.  845,  an  allegation  of  the  complaint 

which  sought  to  establish  a  duty  toward  the  plain- 

3.  tiff  at  the  place  where  he  was  working  was  that 
"in  obedience  to  such  order,  he  went  between  said 

cars  and  proceeded  to  adjust  the  couplers,  using  due 
care."  Speaking  generally  of  the  merits  of  a  motion  to 
make  the  complaint  more  specific,  the  court  said  that 
"each  paragraph  of  amended  complaint  fully  meets  the 
requirements  of  good  pleading,  and  the  several  motions 
to  make  the  same  more  specific  were  properly  over- 
ruled." In  the  case  of  Ohio,  etc.,  R.  Co.  v.  Craycraft 
(1892),  5  Ind.  App.  335,  32  N.  E.  297,  it  was  held  that 
a  complaint  alleging  "'that  the  defendant  on  the  81st 
day  of  May,  1889,  without  any  fault  or  negligence  on 
plaintiff's  part,  carelessly,  negligently  and  wrongfully 
ran  its  train  over  and  upon  the  defendant's  brown  horse 
mule,'"  was  sufficiently  specific.  W^rre  a  motion  to 
make  more  specific  might  properly  be  sustained,  it  is 
not  reversible  to  overrule  it  if  the  pleading  is  sufficiently 
specific  to  make  apparent  the  precise  nature  of  the 
charge  the  defendant  is  called  upon  to  meet  and  defend, 
since  he  is  not  harmed  by  overruling  such  motion.  Kiv^ 
more  V.  Cresse  (1913),  53  Ind.  App.  693, 102  N.  E.  403. 
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It  was  not  error  to  overrule  appellant's  motion  to  make 
the  complaint  more  specific. 

The  defendant  in  the  memorandum  attached  to  its  de- 
murrer for  want  of  facts  asserts  that  the  allegations 

in  the  complaint  are  mere  conclusions  and  recitals 
4.    of  the  pleader,  and  that  the  complaint  on  its  face 

affirmatively  shows  contributory  negligence. 
This  contention  cannot  be  sustained.  As  to  recitals 
and  conclusions  the  act  of  April  30,  1913  (Acts  1913  p. 
850,  §343a  Bums  1914),  provides  that  all  conclusions 
stated  in  any  pleading,  paper  or  writing  shall  be  consid- 
ered and  held  to  be  the  allegation  of  all  the  facts  re- 
quired to  sustain  said  conclusion  when  the  same  is  nec- 
essary to  the  sufficiency  of  said  pleading,  paper  or  writ- 
ing, and  further  provides  that,  as  against  such  conclu- 
sions, only  the  following  remedy  is  given :  That  a  mo- 
tion may  be  made  to  require  the  party  filing  such  plead- 
ing, paper  or  writing  to  state  the  facts  necessary  to 
sustain  the  conclusion  alleged,  setting  out  therein  the 
facts  claimed  to  be  necessary  thereto.  If  no  such  mo- 
tion is  made  and  ruled  upon,  all  objections  on  account 
thereof  are  waived.  It  also  provides  that  all  recitals  in 
such  pleading,  paper  or  writing  shall  be  considered  and 
held  to  be  allegations  of  fact  whenever  necessary  to  the 
sufficiency  thereof.  In  this  case  the  defendant  did  not 
make  any  motion  claiming  that  the  allegations  of  the 
complaint  were  conclusions  and  to  require  the  plaintiff 
to  state  the  facts  necessary  to  sustain  the  conclusions 
alleged,  setting  out  therein  the  facts  claimed  to  be  nec- 
essary thereto.  The  complaint  charges  appellant  with 
failure  to  furnish  appellee  with  a  safe  place  in  which  to 
work,  and  it  describes  the  place  and  states  why  it  was 
unsafe,  and  states  the  injury  resulting  from  such  breach 
of  duty.  It  also  shows  by  averment  that  the  appellee 
was  in  the  line  of  duty  when  injured,  and  that  he  was 
working  under  the  instructions  of  the  defendant. 
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In  construing  a  complaint  where  a  demurrer  is  inter- 
posed, it  will  be  deemed  sufficient  whenever  the  nec- 
essary allegations  can  be  fairly  gathered  from  all 

5.  the  averments,  even  though  stated  illogically  and 
by  way  of  argument,  and  all  facts  will  be  deemed 
stated  that  can  be  implied  from  the  allegations 

6.  made  by  fair  and  reasonable  intendment,  and 
facts  so  impliedly  averred  will  be  given  the  same 

force  as  if  directly  stated.  Domestic  Block  Coal  Co.  V. 
DeArmey  (1913),  179  Ind.  592,  100  N.  E.  675,  102  N. 
E.  99 ;  Agar  v.  State  (1911) ,  176  Ind.  234,  94  N.  E.  819 ; 
Valparaiso  Lighting  Co.  v.  Tyler  (1911),  177  Ind.  278, 
96  N.  E.  768;  Richmond  Light,  etc.,  Co.  V.  Bau  (1915), 
184  Ind.  117,  110  N.  E.  666.  The  rule  that  every  ma- 
terial fact  must  be  positively  and  directly  alleged  has 
been  relaxed,  and  a  fact  pleaded  by  means  of  participial 
phrases  will  be  given  the  same  force  and  effect  as  though 
directly  stated.  Darter  v.  Grubb  (1913),  56  Ind.  App. 
206,  102  N.  E.  843. 

A  complaint  in  a  servant's  action  for  personal  injuries 

is  not  insufficient  on  demurrer  merely  upon  the  ground 

that   certain   material    facts    are   not   directly 

7.  averred,  and  that  their  existence  is  left  to  in- 
ference.    Vivian  Collieries  Co.  v.  CahaU,  supra. 

When  the  court  can  perceive  that  reasonable  men 

might  honestly  differ  in  their  conclusions,  and  the  facts 

set  out  in  the  complaint  are  of  a  character  to  be 

8.  reasonably  subject  to  more  than  one  inference  or 
conclusion  as  to  whether  negligence  or  contribu- 
tory negligence  exists,  the  question  is  one  for  the  jury, 
and  cannot  be  determined  as  one  of  law.  Indiana  Union 
Traction  Co.  v.  Love  (1913),  180  Ind.  442,  99  N.  E. 
1005. 

The  complaint  in  this  case  shows  a  legal  duty  owing 
by  the  appellant  to  the  appellee — ^to  use  reasonable  care 
— ^to  make  the   working  place  of  appellee   safe   for 
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9.  the  kind  of  work  which  he  was  doing,  a  breach  of 
that  duty  by  the  appellant,  and  injury  to  the  ap- 
pellee as  a  result  of  that  breach  of  duty.    The 

10.  complaint  need  not  specifically  allege  that  a  duty 
was  owing  from  defendant  to  the  plaintiff,  since 

the  existence  of  a  duty  depends  upon  the  facts  alleged, 
and  the  law  will  imply  its  existence  where  the  facts 
pleaded  warrant  such  inference.  Pennsylvania  Co,  v. 
Sears  (1894),  136  Ind.  460,  34  N.  E.  15,  36  N.  E.  353; 
Rock  Oil  Co.  V.  Brumbaugh  (1915),  59  Ind.  App.  640, 
108  N.  E.  260;  Bedford,  etc.,  R.  Co.  V.  Rainbolt  (1885), 
99  Ind.  551.  A  complaint  showing  that  defendant  owed 
the  plaintiff  a  duty  and  containing  a  general  charge  of 
the  negligent  failure  to  discharge  that  duty  which  re- 
sulted in  the  injury  complained  of  is  sufficient  to  vrith- 
stand  a  demurrer.  Kinmore  V.  Cresse,  supra.  The 
court  did  not  err  in  overruling  the  demurrer  to  the  com- 
plaint. 

The  appellant  assigns  as  error  that  the  trial  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 
The  questions  which  appellant  seeks  to  present  under 
this  agreement  depend  upon  the  bill  of  exceptions  con- 
taining the  evidence.  The  appellee  asserts  that  this  bill 
of  exceptions  is  not  properly  in  the  record  and  is  not 
before  this  court. 

The  record  shows  that  on  April  10,  1915,  the  motion 
for  a  new  trial  was  overruled,  and  ninety  days  given  in 
which  to  file  a  bill  of  exceptions,  and  on  June  14,  1915, 
the  time  within  which  to  file  a  bill  of  exceptions  was  ex- 
tended ninety  days  from  said  June  14, 1915,  and  that  on 
August  21,  1915,  the  bill  of  exceptions  was  filed  with 
the  clerk  of  the  Vigo  Circuit  Court,  and  that  said  bill 
of  exceptions  had  been  presented  to  the  trial  judge  for 
settlement  and  signature  on  August  20, 1915.  The  time 
granted  in  the  original  order  for  filing  the  bill  of  ex- 
ceptions expired  July  9,  1915. 
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The  only  proceedings  had  in  this  cause  to  secure  an 
extension  of  time  were  had  on  June  14,  1915,  the  entire 
proceedings  being  as  shown  by  the  record  herein,  as  fol- 
lows: "Comes  now  the  defendant  herein  by  its  coun- 
sel aforesaid  and  asks  the  court  for  an  extension  of  time 
within  which  to  file  a  bill  of  exceptions  herein,  which 
said  request  of  defendant  the  court  now  grants.  It  is 
therefore  ordered  by  the  court  that  the  time  of  said  de- 
fendant within  which  to  file  said  bill  of  exceptions  be 
and  the  same  is  hereby  extended  ninety  days  from  this 
14th  day  of  June,  1915." 

Section  661  Bums  1914,  Acts  1911  p.  193,  prpvides 

that,  whenever  time  has  been  given  in  which  to  file  a 

bill  of  exceptions  containing  the  evidence,  and  the 

11.  party  to  which  such  time  was  given  is  unable  to 
tender  such  bill  of  exceptions  within  the  time 
given  on  account  of  the  failure  or  inability  of  the  court 
reporter  to  prepare  and  furnish  a  transcript  of  the  evi- 
dence, the  court  during  any  subsequent  term  of  such 
court,  or  the  judge  thereof  in  vacation,  may  grant  a 
reasonable  extension  of  the  time  already  granted  within 
which  to  file  such  bill  of  exceptions,  under  the  follow- 
ing provisions:  (1)  The  party  asking  for  the  exten- 
sion of  time  shall  file  a  written  application  under  oath 
that  said  parly  is  unable  to  tender  such  bill  of  exceptions 
within  the  time  given  on  account  of  the  failure  or  inabil- 
ity of  the  court  reporter  to  prepare  and  furnish  a  tran- 
script of  the  evidence.  (2)  The  party  asking  such  re- 
extension  of  time  shall  give  the  opposite  party  or  his 
attorneys  of  record  at  least  three  days'  notice  of  the 
time  when  and  the  place  where  said  application  would 
be  heard.  (3)  The  application  must  be  made  and  a 
time  for  the  hearing  thereof  set  for  a  day  prior  to  the 
expiration  of  the  time  first  given.  (4)  No  extension  of 
time  shall  be  granted  in  any  case  unless  it  is  shown  that 
such,  failure  or  inability  of  the  court  reporter  was  not 
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caused  by  the  negligence  of  the  party  asking  such  re- 
extension  of  time. 

The  record  does  not  show  a  compliance  with  the  stat- 
ute, §661  Bums  1914,  supra,  but  shows  that  said  stat- 
ute was  ignored.  Under  the  facts  as  shown  by  the  rec^ 
ord  the  order  extending  the  time  for  filing  the  bill  of 
exceptions  is  void,  and  said  bill  of  exceptions  is  not  in 
the  record.  English  V.  English  (1914),  182  Ind.  675, 
107  N.  E.  547 ;  Richmond  Light,  etc.,  Co.  V.  Rau,  supra. 

The  appellant  claims  that  the  court  erred  in  giving 

certain  instructions  because  they  were  not  applicable  to 

the  evidence  and  because  they  assumed  certain 

12.  facts  to  be  true  when  there  was  a  conflict  in  the 
evidence  regarding  such  facts.  In  the  absence 
of  the  evidence  it  cannot  be  held  that  there  was  error  in 
regard  to  the  instructions  given  or  in  relation  to  the 
refusal  to  give  those  tendered.  Richmond  Light,  etc., 
Co.  V.  Rau,  supra. 

No  reversible  error  being  shown  in  the  record,  the 
judgment  is  affirmed. 

NOTE.-*Reported  in  123  N.  E.  409. 


SisK  ET  AL.  V.  State  of  Indiana,  ex  rel.  Erie 
Stone  Company. 

[No.  23,247.    Filed  June  3,  1919.] 

Appeal. — Matters  Reviewable. — BUI  of  Exceptions. — Objections  to 
the  giving  of  instructions  which  necessitate  a  consideration  of 
the  evidence  present  no  question  for  review  where  neither 
the  bill  of  exceptions  by  which  the  appellant  attempted  to 
make  the  instructions  part  of  the  record,  nor  that  containing 
the  evidence,  was  filed  during  the  term  in  which  the  cause 
was  tried  or  during  the  time  given  for  that  purpose. 

From  Adams  Circuit  Court;  David  E.  Smith,  Judge. 

Action  by  the  State  of  Indiana,  on  relation  of  the 

Erie  Stone  Company,   against  J.  Leonard   Sisk  and 
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others.     From  a  judgment  for  the  plaintiff,  tiie  defend- 
ant appeals.    Affirmed. 

A.  L.  Sharpe  and  Jesse  C.  Sutton,  for  appellants. 

Peterson  &  Moran^  C.  J.  Lutz,  Moran  &  Gillespie,  A. 
L.  Sharp,  Jesse  C.  Sutton  and  H.  B.  Heller,  for  appellee. 

Myers,  J. — ^This  was  an  action  by  appellee,  the  Erie 
Stone  Company,  to  recover  upon  a  contractor's  bond  for 
stone  and  material  furnished  appellants  in  the  construc- 
tion of  a  macadam  road.  The  complaint  in  two  para- 
graphs, answered  by  a  general  denial,  a  plea  of  pajmient, 
set-off,  and  a  counterclaim  in  two  paragraphs,  with  a 
reply  of  general  denial  to  each  affirmative  paragraph  of 
answer  and  to  each  paragraph  of  the  counterclaim, 
formed  the  issues  submitted  to  a  jury  for  trial,  resulting 
in  a  verdict  for  $8,237.94  in  favor  of  the  stone  com- 
pany, and  judgment  followed  in  its  favor  against  appel- 
lants. 

The  overruling  of  appellant's  motion  for  a  new  trial 
is  assigned  as  error,  and  is  the  only  error  assigned  and 
not  waived.  The  specifications  relied  upon  to  support 
the  motion  require  a  consideration  of  the  evidence.  The 
giving  of  certain  instructions  are  challenged,  but  not  on 
the  ground  that  they  were  improper  and  erroneous  upon 
any  state  of  the  evidence  admissible  under  the  issues. 
The  instructions  are  here,  if  at  all,  only  by  a  bill  of  ex- 
ceptions. Appellee  makes  the  point  that  neither  the  evi- 
dence nor  the  instructions  are  properly  a  part  of  the 
record. 

It  appears  from  the  record  that  the  jury  returned  its 
verdict  into  the  Adams  Circuit  Court  on  May  3,  1916. 
On  May  15, 1916,  appellants  filed  their  motion  and  speci- 
fications for  a  new  trial.  On  October  27,  1916,  appel- 
lants' motion  for  a  new  trial  was  overruled  and  the  stone 
company  was  given  judgment  on  the  verdict.  On  that 
day  appellants  prayed  an  appeal  to  the  Supreme  Court, 
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which  was  granted,  amount  of  bond  fixed,  and  thirty 
days  given  in  which  to  file  same,  also  ninety  days  given 
in  which  to  file  their  bill  of  exceptions.  The  transcript 
fails  to  disclose  an  order-book  entry  showing  the  filing 
of  any  bill  of  exceptions  within  the  time  allowed  by  the 
court,  or  that  any  extension  of  time  was  given  in  which 
to  file  bills  of  exception,  nor  is  there  any  order-book 
entry  or  certificate  of  the  trial  judge  showing  that  any 
bill  of  exceptions  was  filed  or  even  tendered  to  the  court 
for  settlement  within  the  time  allowed  therefor.  The 
only  order-book  entry  in  any  manner  referring  to  the 
filing  of  a  bill  of  exceptions  is  of  date  April  23,  1917, 
and  is  as  follows :  "Comes  now  the  defendants  by  their 
attorney  A.  L.  Sharp  and  files  herein  their  bill  of  ex- 
ceptions number  1  in  these  words,  (H.  I.)  and  the  same 
is  signed,  sealed  and  made  a  part  of  the  record  herein." 
This  order-book  entry  refers  to  what  purports  to  be  bill 
of  exceptions  No.  1  embodying  the  evidence,  and  to 
which  is  attached  the  certificate  of  the  trial  judge  in 
effect  authenticating  the  correctness  of  the  transcript 
of  the  evidence  as  made  by  the  reporter  from  his  short- 
hand notes  of  the  evidence  taken  at  the  trial,  together 
with  all  objections  and  rulings  of  the  court  and  excep- 
tions thereto.  This  certificate  is  dated  April  23,  1917. 
This  state  of  the  record,  as  pointed  out  by  appellee, 
and  unchallenged  by  appellants,  and,  upon  examinatipn, 
we  find  to  be  correct,  compels  us  to  hold  that  neither  the 
evidence  given  in  the  cause,  nor  the  instructions  ten- 
dered by  the  appellants  and  refused,  as  well  as  the  in- 
structions given  by  the  court,  are  a  part  of  the  rec- 
ord. Therefore  any  questions  depending  upon  the  evi- 
dence, or  questions  pertaining  to  the  instructions,  are 
not  presented,  for  the  reason  it  clearly  appears  from  the 
record  that  the  bills  of  exceptions  relied  on  by  appellants 
were  not  filed  within  the  term  at  which  the  cause  was 
tried,  nor  were  they  filed  within  the  time  given  by  the 
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court  for  that  purpose.  Lengelsen  V.  McGregor  (1903) , 
162  Ind.  258,  67  N.  E.  524,  70  N.  E.  248;  Taylor  v. 
Schradsky  (1912),  178  Ind.  217,  97  N.  E.  790;  Haehnel 
V.  Seidentopf  (1916),  63  Ind.  App.  218,  114  N.  E.  422; 
North  American  Union  V.  Oleske  (1916),  64  Ind.  App. 
435,  116  N.  E.  68;  Huntingburg  Bank  V.  Morgenroth 
(1916),  64  Ind.  App.  315,  115  N.  E.  798. 
Judgment  affirmed. 

Note.— Reported  in  123  N.  E.  401. 


Advisory  Board  of  Morgan  Township,  Harrison 

C!oTJNTY,  V.  State  of  Indiana,  ex  rel. 

Martin  et  al. 

[No.  23472.     Filed  April  24,  1919.     Rehearing  denied  June  3, 

1919.] 

1.  Appeal. — Record  on  Appeal. — Sufficisncy. — Alleged  error  in 
overruling  a  demurrer  to  a  paragraph  of  complaint  will  not 
be  considered  where  the  appellant's  brief  does  not  set  out  such 
paragraph,  the  demurrer,  the  memorandum,  nor  any  state- 
ment of  the  record  by  which  the  court  on  appeal  can  tell  what 
the  contentions  are,  as  required  by  the  fifth  clause  of  Rule  22. 
p.  382. 

2.  Appeal. — Briefs,— Statute. — Section  3,  Acts  1917  p.  523,  is 
void  so  far  as  briefing  is  concerned,     p.  332. 

From  Harrison  Circuit  Court ;  William  Ridley,  Judge. 

Proceeding  by  the  State  of  Indiana,  on  the  relation  of 
Oswell  Martin  and  others,  against  the  advisory  board 
of  Morgan  township,  Harrison  county.  From  a  judg- 
ment for  the  relators,  the  defendant  appeals.  Af- 
firmed. 

C.  W.  Cook,  Kirkham  &  O'Bannon,  for  appellant. 
Thos.  S.  Jones  and  Clyde  R.  Lottick,  for  appellees. 

TOWNSEND,  J. — Appellee  obtained  a  judgment  of  man- 
date against  appellant.  The  complaint  was  in  four 
paragraphs.    The  trial  court  sustained  demurrer  to  all. 
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except  the  third.  The  cause  was  tried  by  jury  on  issue 
formed  by  answer  to  the  third  paragraph.  Appellant 
says  in  its  brief  that  it  relies  for  reversal  of  the  cause 
upon  error  of  the  court  in  overruling  the  demurrer  to 
the  third  paragraph  of  the  complaint.  Appellant's 
brief  does  not  set  out  this  paragraph  of  com- 

1.  plaint;  does  not  set  out  the  demurrer  thereto; 
does  not  set  out  memorandum  attached  to  the 
demurrer ;  does  not  give  any  statement  of  the  rec- 

2.  ord  by  which  this  court  can  tell  what  its  conten- 
tions are.     Sub-division  5,  Rule  22.     §3,  chapter 

143y  Acts  1917  p.  523,  is  void  so  far  as  briefing  is  con- 
cerned.   Solimeto  v.  State  (1919),  ante  170,  122  N. 
E.  578. 
Judgment  of  the  trial  court  is  affirmed. 

Note.— Reported  in  123  N.  E.  108. 


Horning  v.  McGill. 

[No.  23;269.    Filed  May  31,  1917.    Rehearing  denied  June  4, 

1919.] 

1.  Contracts. — In  Violation  of  Statute. — Recovery. — ^There  can 
be  no  recovery  on  a  contract  made  in  violation  of  a  statute 
as  between  the  parties  thereto,  the  violation  of  which  is  pro- 
hibited by  a  penalty,     p.  334. 

2.  Names. — Assumed  Business  Name. — Failure  to  File  Certifi- 
cate.— The  failure  of  the  plaintiff  to  comply  with  §9711a  et  seq. 
Bums  1914,  Acts  1909  p.  358,  requiring  persons  conducting 
business  in  the  state  under  any  name,  etc.,  other  than  their 
real  names  to  file  certificates  with  the  clerk,  etc,  renders  void 
and  prevents  recovery  on  a  sales  contract  made  by  him.     p.  334. 

From  the  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  Emanuel  M.  Homing  against  William  Mc- 
Gill. From  a  judgment  for  the  defendant,  the  plaintiff 
appeals.     Affirmed. 

Lenn  J.  Oare  and  Russell  W.  Geyer,  for  appellant. 

John  W.  Kitch  and  John  S.  Buczkowskiy  for  appellee. 
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Erwin,  C.  J. — ^This  action  was  in  replevin,  brought 
by  appellant  against  appellee  before  a  justice  of  the 
peace.  Appeal  was  taken  to  the  circuit  court  The 
complaint  in  one  paragraph  alleges  unlawful  detention 
of  personal  property,  which  complaint  was  answered  in 
three  paragraphs.  Demurrer  to  second  and  third  para- 
graphs of  answer  was  sustained.  Appellee  then  filed 
his  amended  second  paragraph  of  answer.  Upon  the 
issues  so  joined  trial  was  had.  At  the  end  of  plaintiff's 
(appellant's)  evidence  appellee  made  a  motion  for  a 
peremptory  instruction  to  direct  a  verdict  for  defendant 
(appellee),  which  was  sustained  by  the  court.  The 
court  thereupon  directed  a  verdict  for  appellee.  Over- 
ruling of  the  motion  for  a  new  trial  is  assigned  as  error 
in  this  court.  The  only  question  for  the  consideration 
of  this  court  is  the  giving  by  the  court  of  the  peremptory 
instruction  to  the  jury  directing  a  verdict  for  the  de- 
fendant. 

The  evidence  shows  that  appellee  entered  into  a  con- 
tract of  sale  for  certain  articles  with  the  East  Jefferson 
Boulevard  Furniture  Store;  that  appellant  was  the 
owner  of  the  said  store ;  that  no  certificate  showing  own- 
ership was  filed  with  the  clerk  of  the  county. 

The  statute  in  this  state  makes  it  unlawful  for  any 
person  or  persons  conducting  or  transacting  business 
in  this  state  under  any  name,  designation,  or  title  other 
than  the  real  name  or  names  of  the  persons  conducting 
such  business  without  first  filing  a  certificate  stating  the 
firm  or  partnership,  place  of  business,  and  the  full  name 
and  residence  of  the  persons  engaged  in  or  transacting 
such  business,  with  the  clerk  of  the  circuit  court  of 
the  county  in  which  place  or  places  of  business  may  bo 
situated.  Acts  1909  p.  358,  §9711  et  seq.  Bums  1914. 
The  appellant  had  not  complied  with  the  provisions  of 
this  law.  • 

"If  the  statute  prescribes  what  shall  be  done  before 
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the  right  to  do  a  certain  thing,  or  carry  on  a  certain 
business,  is  granted,  and  prohibits  such  business  under 
penalty,  the  fact  that  the  violation  of  the  act  is  made  a 
misdemeanor  implies  a  prohibition,  and  gives  to  it  the 
same  effect  it  would  have  if  the  statute  expressly  de- 
clared void  contracts  made  in  carrying  on  such  busi- 
ness/' Beecher  v.  Peru  Trust  Co.  (1911) ,  49  Ind.  App. 
184,  and  cases  cited  on  page  187,  97  N.  E.  23,  25. 

"That  there  can  be  no  recovery  on  a  contract  made  in 

violation  of  a  statute,  as  between  the  parties  thereto,  the 

violation  of  which  is  prohibited  by  a  penalty,  is  a 

1.  principle  well  recognized  by  the  courts.  This  is 
true,  although  the  statute  does  not,  in  terms,  pro- 
nounce the  contract  void  nor  expressly  prohibit  the 
same."  Sandage  v.  Sinidebaker  Bros.  Mfg.  Co.  (1895), 
142  Ind.  148,  and  cas^s  cited  on  page  156,  41  N.  E.  380, 
382,  34  L.  R.  A.  363,  51  Am.  St.  165. 

The  statute,  as  to  registering  the  name  under  which 

appellant  desired  to  conduct  his  business,  not  having 

been  complied  with,  the  contract  of  sale  under 

2.  which  appellant  claims  title  to  the  property  in 
question  is  wholly  void,  and  the  court  did  not  err 

in  directing  a  verdict  for  appellee. 
Judgment  alfiirmed. 

Note.— Reported  in  116  N.  E.  803. 


Chicago,  Indianapolis  and  Louisville  Railway 
Company  v.  Public  Service  Commission, 

[No.  23,493.    Filed  December  19,  1918.    Rehearing  denied  June 

6,  1919.] 

1.  Railboaos.  —  Construction  of  Interchange  Track.  —  Public 
Necessity. — Sufficiency  of  Evidence. — The  question  whether 
there  is  a  public  necessity , for  the  physical  connection  between 
railroad  companies  for  the  interchange  of  freight  must  be 
determined  in  each  case  in  the  light  of  all  the  facts,  and  with 
a  just  regard  to  the  advantage  to  be  derived  by  the  public 
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and  the  expense  to  be  incurred  by  the  carrier;  it  is  not  suffi- 
cient to  show  that  a  mere  convenience  would  result  to  a  few 
individuals,  but  it  must  appear  that  material  and  substantial 
benefit  would  result  to  the  public  from  such  connection,    p.  337. 

2.  Railroads. — Construction  of  Interchange  Track. — Order  of 
Public  Service  Commission,'— Sufficiency  of  Evidence. — ^In  an 
action  by  a  railroad  company  to  set  aside  an  order  of  the 
Public  Service  Commission  directing  a  physical  connection  of 
railroads  for  interchange  of  freight  in  carload  lots,  where  no 
shipper  or  receiver  of  freight  testified  in  the  trial  and  there 
was  no  evidence  to  show  that  any  freight  in  carload  lots 
would  be  transferred  over  the  proposed  interchange  tracks, 
and  there  was  evidence  tending  to  show  that  the  company 
seeking  such  connection  was  actuated  in  part  by  a  desire  to 
gain  an  advantage  in  its  contest  for  business,  the  showing 
is  insufficient  to  justify  an  order  for  interchange  tracks, 
pp.  337, 339. 

3.  Railroads.  —  Construction  of  Interchange  Tracks.  —  Public 
Necessity. — ^The  law  does  not  contemplate  that  orders  for  the 
construction  of  interchange  tracks  between  railroad  companies 
shall  be  made  for  the  purpose  of  aiding  one  carrier  as  against 
another  in  its  competition  for  business,  nor  will  such  an  order 
be  denied  because  it  may  afford  facilities  advantageous  to  a 
company  interested;  the  necessities  of  the  public  is  the  test  in 
such  cases,  though  the  showing  need  not  be  of  indispensable 
public  necessity,  the  test  being  satisfied  where  it  is  shown  that 
the  construction  of  such  interchange  tracks  will  be  a  great  con- 
venience to  shippers  and  will  add  materially  to  transportation 
facilities  so  as  to  be  of  substantial  benefit  to  commerce,    p.  339. 

4.  Appeal.  —  Bill  of  Exceptions  Containing  Evidence. — Suffir- 
cieney. — ^If  a  bill  of  exceptions  purporting  to  contain  all  the 
evidence  disclose^  on  its  face  that  it  does  not  contain  all  the 
evidence  given  at  the  trial,  then  the  court  on  appeal  will  not 
consider  the  evidence  for  the  purpose  of  determining  whether 
it  sustains  the  finding,    p.  340. 

5.  Public  Service  Commission. — Setting  Aside  Order. — Tran- 
script of  Proceedings. — Effect  as  Evidence. — Bill  of  Exceptions. 
— Under  §§69,  70  of  the  Public  Service  Commission  Act  (Acts 
1913  p.  167,  §10052a  et  seq.  Bums  1914),  a  part  of  the  tran- 
script of  the  proceedings  before  the  commission  which  is  not 
put  in  evidence  at  the  trial  of  an  action  to  set  aside  an  order, 
is  not  a  part  of  the  evidence  heard  at  the  trial,  and  should 
not  be  embodied  in  the  bill  of  exceptions  containing  the  evi- 
dence to  be  used  on  appeal,    p.  341. 

From  Porter  Circuit  Court;  H.  H.  Loring,  Judge. 
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Action  by  the  Chicago,  Indianapolis  and  Louisville 
Railway  Company  against  the  Public  Service  Commis- 
;sion.  From  a  judgment  for  the  commission,  the  plain- 
'tiff  appeals.    Reversed. 

Crumpacker  Bros.,  Perry  McCart  and  C.  C.  Hine  for 
appellant. 

Ele  Stansbury,  Attorney-General,  U.  S.  Lesh,  S..  H. 
Tolles  and  F.  J.  Levns  Meyer,  for  appellee. 

Lairy,  J. — On  application  of  the  Chicago,  Lake  Shore 
and  South  Bend  Railway  Company,  the  Public  Service 
Commission  made  an  order  directing  that  a  physical 
connection  should  be  constructed  for  the  transfer  of 
freight  in  carload  lots  between  the  lines  of  that  com- 
pany and  the  lines  of  the  Chicago,  Indianapolis  and 
Louisville  Railway  Company  at  Michigan  City,  Indiana. 
The  order  contemplates  the  construction  of  an  inter- 
change track  connecting  the  two  lines  of  railroad,  and 
provides  that,  in  case  the  two  companies  should  be  un- 
able to  agree  on  a  division  of  the  costs,  either  company 
might  apply  to  the  commission  for  an  apportionment  of 
the  costs.  Appellant  filed  an  action  against  the  appel- 
lee to  have  the  order  set  aside  and  declared  null  and  void. 
This  action  was  tried  in  the  Porter  Circuit  Court,  and 
resulted  in  a  judgment  in  favor  of  appellee.  Appellant 
assigns  as  error  that  the  trial  court  erred  in  overruling 
its  motion  for  a  new  trial,  which  was  based  on  the 
grounds  that  the  decision  of  the  trial  court  was  not 
sustained  by  the  evidence  and  was  contrary  to  law. 

In  support  of  the  assignment  of  error  it  is  asserted  by 
appellant  that  the  location  of  the  proposed  connection 
and  its  situation  with  respect  to  the  streets  of  the  city 
and  the  existing  railroad  tracks  render  the  construction 
of  the  connecting  track  unpractical  and  its  operation 
dangerous.    Upon  this  question  there  is  evidence  to  sup- 
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port  the  decision  of  the  court,  although  there  is  some 
conflict 

It  is  next  claimed  fhat  the  evidence  does  not  show  that 

the  physical  connection  for  the  interchange  of  freight 

will  result  in  any  substantial  benefit  to  the  pub- 

1.  lie  by  affording  an  additional  convenience  or  ac- 
commodation to  shippers  or  receivers  of  freight, 

or  that  it  will  in  any  way  facilitate  or  improve  shipping 
conditions.  In  discussing  a  similar  case,  the  Supreme 
Court  of  Ohio  well  said:  'The  question  of  public  ne- 
cessity must  be  determined  in  each  case  in  the  light  of 
all  the  facts,  and  with  a  just  regard  to  the  advantage  to 
be  derived  by  the  public  and  the  expense  to  be  incurred 
by  the  carrier,  and  upon  a  consideration  of  the  evidence 
showing  the  places  and  persons  interested,  the  volume 
of  business  to  be  affected,  the  saving  of  time  and  ex- 
pense to  shippers  as  against  the  cost  and  Idss  to  the 
carrier,  (Oregon  Rd.  &  Nav.  Co.  V.  Fairchild,  supra 
[224  U.  S.  510.] )  It  is  not  enough  that  it  be  shown 
that  a  mere  convenience  would  be  furnished  to  a  few 
individuals  by  the  proposed  change,  but  it  must  appear 
that  material  and  substantial  public  benefit  and  advan- 
tage would  result  therefrom.*'  Akron,  etc.,  R.  Co.  v. 
Public  UtU.  Comm.  (1917),  96  Ohio  359,  117  N.  E.  314; 
Wheeling,  etc.,  R.  Co.  v.  Public  UtU.  Comm.  (1917), 
96  Ohio  370,  117  N.  E.  317. 

After  a  full  consideration,  the  court  is  of  the  opinion 

that  there  is  no  substantial  evidence  that  there  exists 

any  public  necessity  for  the  physical  connection 

2.  ordered  by  the  commission.     No  shipper  or  re- 
ceiver of  freight  testified  in  the  case,  and  there 

is  no  evidence  to  show  that  any  freight  in  carload  lots 
would  be  transferred  from  either  of  the  roads  to  the 
other  over  the  interchange  track  contemplated  if  the 
same  were  to  be  constructed.  It  is  shown  by  the  evi- 
VOL.  188—22 
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dence  that  the  Chicago,  Lake  Shore  and  South  Bend 
Railroad  Company  receives  for  its  own  consumption 
each  year  1,400  or  1,600  carloads  of  coal,  which  could 
be  transferred  to  its  tracks  by  means  of  the  proposed 
interchange  track.  This  coal  comes  from  some  place 
in  the  Brazil  fields  over  the  Chicago,  Indianapolis  and 
Louisville  Railway,  and  in  the  past  the  cars  have  been 
switched  from  the  tracks  of  that  road  to  the  tracks  of 
the  Lake  Erie  and  Western  Railroad  Company,  and  from 
the  tracks  of  that  road  to  those  of  the  Chicago,  Lake 
Shore  and  South  Bend  Railroad  Company  over  inter- 
change tracks  already  in  existence.  This  involves  a 
double  switching  charge  which  the  Chicago,  Lake  Shore 
and  South  Bend  Railroad  Company  seeks  to  avoid  by 
securing  the  contemplated  interchange  track.  The 
president  and  general  manager  of  the  Chicago,  Lake 
Shore  and  South  Bend  Railroad  Company,  Mr.  Wilcoxon, 
testified  that  the  tracks  in  Michigan  City  were  already 
open  to  the  company  which  he  represented,  and  that  all 
freight  in  carload  lots  could  move  over  the  lines  of  sucli 
road  into  Michigan  City  over  its  connection  with  the 
Lake  Erie  and  Western  Railroad  Company  and  its  con- 
necting lines,  and  that  the  proposed  connection,  if  pro- 
vided, would  afford  his  company  facilities  for  getting 
into  the  Haskel  and  Barker  plant  which  otherwise  it 
would  not  have,  and  also  would  enable  it  to  abate  the 
double  switching  charge.  The  same  witness  also  testi- 
fied that,  if  such  terminal  facilities  with  Haskel  and 
Barker  Company  could  be  secured,  his  company  would 
obtain  a  part  or  all  of  the  line  haul  on  freight  destined 
for  Haskel  and  Barker  Company,  which  otherwise  would 
be  carried  by  the  Chicago,  Indianapolis  and  Louisville 
Railroad  Company.  It  thus  appears  that  the  company 
seeking  the  connection  is  actuated,  in  part  at  least,  by 
a  desire  to  gain  an  advantage  in  its  contest  for  business. 
This  court  has  recently  decided  that  the  law  does  not 
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contemplate  that  orders  of  this  kind  will  be  made  for 
the  purpose  of  aiding  or  assisting  one  carrier  as 
3.  against  another  in  its  competition  for  business. 
Indiana  Harbor  Belt  R.  Co.  v.  Public  Service 
Commissicm  (1918),  187  Ind.  660,  121  N.  E.  540.  It 
may  be  said  with  equal  force  that  such  an  order  will  not 
be  denied  because  it  may  have  the  effect  of  affording 
facilities  which  will  be  of  advantage  to  one  of  the  com- 
panies interested  in  securing  business  which  otherwise 
would  be  handled  by  another  company.  Such  contro- 
versies are  wholly  foreign  to  the  considerations  which 
control  the  action  of  the  commission  making  or  denying 
such  orders  and  of  the  courts  in  passing  on  their  val- 
idity. The  necessities  and  requirements  of  the  public 
is  the  paramount  consideration  in  all  such  cases.  Pub- 
lic necessity  is  the  test ;  but  it  does  not  follow  that  a 
physical  connection  must  be  indispensable  to  the  public 
in  order  to  be  a  public  necessity  as  the  expression  is 
here  used.  When  it  is  shown  that  such  a  connection 
will  be  a  great  convenience  to  shippers  and  that  it  will 
add  materially  to  available  transportation  facilities  so 
as  to  be  a  substantial  benefit  to  commerce,  it  will  be 
held  to  satisfy  the  test.  Lourie  Mfg.  Co.  v.  Cincinnati, 
etc.,  R.  Co.  (1916),  42  I.  C.  C.  448. 

The  evidence  bearing  on  the  benefits  to  be  derived  by 

the  public  from  the  establishment  of  the  interchange 

track  contemplated  by  the  order  is  purely  con- 

2.  jectural  and  speculative  in  character.  The  court 
is  of  the  opinion  that  it  does  not  satisfy  the  test, 
and  that  the  order  is  not  justified  by  evidence  showing 
a  public  necessity. 

The  judgment  is  reversed  with  instructions  to  sus- 
tain appellant's  motion  for  a  new  trial. 
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On  Petition  for  Rehearing. 

Lairy,  C.  J. — On  petition  for  rehearing,  appellee  com- 
plains of  the  action  of  this  court  in  basing  its  opinion  on 
the  evidence  without  discussing  a  preliminary  ques- 
tion presented  by  the  briefs  which,  if  decided  in  favor 
of  appellee,  would  have  precluded  a  consideration  of  the 
evidence  on  appeal. 

In  its  brief  in  answer  to  the  assignment  of  errors,  ap- 
pellee took  the  position  that  the  bill  of  exceptions  pur- 
porting to  contain  the  evidence  discloses  on  its 

4.  face  that  it  does  not  contain  all  the  evidence  given 
at  the  trial.  If  appellee  were  correct  in  this  posi- 
tion, the  court  could  not  consider  the  evidence  for  the 
purpose  of  determining  whether  or  not  it  sustained  the 
finding.  McMurran  V.  Hannum  (1916),  186  Ind.  326, 
113  N.  E.  238;  Wagner  v.  Wagner  (1915),  183  Ind.  528, 
109  N.  E.  47. 

The  matter  thus  presented  was  considered  by  the 
court  but  was  not  discussed  in  the  opinion,  it  being  as- 
sumed that  a  decision  based  on  the  evidence  would  imply 
that  the  preliminary  question  mentioned  had  been  de- 
cided adversely  to  appellee.  It  could  hardly  be  assumed 
that  a  court  would  overlook  a  matter  so  vital  to  the  de- 
cision rendered. 

The  record  shows  that  a  transcript  of  the  evidence 
taken  before  the  Public  Service  Commission  on  the  hear- 
ing was  filed  with  the  clerk  of  the  court  in  which  the  ac- 
tion was  brought  in  accordance  with  the  provisions  of 
§69  of  the  act  creating  the  commission.  Acts  1913  p. 
167,  §10052a  et  seq.  Bums  1914.  On  the  trial,  parts 
of  the  evidence  contained  in  the  transcript  so  filed  were 
offered  and  admitted  in  evidence,  and  the  parts  so  in- 
troduced are  embodied  in  the  bill  of  exceptions  as  a  part 
of  the  evidence.  The  transcript  as  a  whole  was  not  of- 
fered or  read  in  evidence,  and  the  parts  not  offered  in 
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evidence  are  not  set  out  as  a  part  of  the  evidence  in 
the  bill  of  exceptions. 

Appellee  takes  the  position  that,  in  an  action  brought 

to  set  aside  an  order  of  the  Public  Service  Commission, 

the  evidence  on  which  the  order  was  based  as 

5.  taken  before  the  board,  when  filed  with  the  clerk 
of  the  court  in  which  the  action  is  brought  in  ac- 
cordance with  §69,  supra,  becomes  a  part  of  the  evi- 
dence at  the  trial ;  and  that  the  court  trying  the  cause 
is  required  to  consider  all  of  the  evidence  contained  in 
the  transcript  so  filed  even  though  it  is  not  offered  in 
evidence  at  the  trial.  Appellee  therefore  insists  that 
all  the  evidence*  contained  in  the  transcript  filed  wtth 
the  clerk  should  have  been  embodied  in  the  bill  of  ex- 
ceptions as  a  part  of  the  evidence  heard  at  the  trial, 
and  that  a  bill  of  exceptions  containing  only  the  parts 
offered  and  admitted  in  evidence  at  the  trial  is  incom- 
plete. 

Section  70  of  the  act  cited  provides,  that:  "A  tran- 
script copy  of  the  evidence  and  proceedings,  or  any  spe- 
cific part  thereof,  on  any  investigation  taken  by  the 
stenographer  appointed  by  the  commission,  being  certi- 
fied under  oath  by  such  stenographer  to  be  a  true  and 
correct  transcript  of  all  the  testimony  on  the  investiga- 
tion of  a  particular  witness,  or  of  other  specific  part 
thereof,  carefully  prepared  by  him  from  his  original 
notes,  and  to  be  a  correct  statement  of  the  evidence  and 
proceedings  had  on  such  investigations  so  purporting 
to  be  taken  and  transcribed,  shall  be  received  in  evi- 
dence with  the  same  effect  as  if  such  reporter  were 
present  and  testified  to  the  effect  so  certified." 

It  is  apparent  from  the  plain  provisions  of  the  act 
that  the  purpose  of  the  legislature  in  requiring  the  tran- 
script to  be  filed  with  the  clerk  of  the  court  in  which 
the  action  to  set  aside  the  order  is  pending  before  the 
case  is  reached  for  trial  was  to  make  such  transcript 
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available  to  either  party  at  the  trial,  so  that  the  whole 
or  any  part  of  the  evidence  contained  therein  might  be 
introduced  at  the  trial  if  authenticated  in  such  a  way  as 
to  make  it  admissible  under  the  provisions  of  §70,  supra. 
There  is  nothing  in  the  act  to  indicate  that  the  legisla- 
ture intended  that  the  mere  filing  of  the  transcript  with 
the  clerk  of  the  court  should  have  the  effect  of  making 
the  evidence  contained  therein  a  part  of  the  evidence  at 
the  trial.  The  position  of  appellee  on  this  point  is  un- 
tenable. 

At  the  1913  session  of  the  legislature  an  act  was 
passed  amending  §6  of  the  act  creating  the  railroad  com- 
mission. This  section  as  amended  provides  a  method 
of  procedure  in  cases  to  be  brought  by  any  carrier  or 
other  party  dissatisfied  with  any  final  order  made  by 
the  commission.  This  section  provides  that  in  all  ac* 
tions  in  the  courts  of  this  state  authorized  by  this  act 
the  rules  of  evidience  shall  be  the  same  as  in  the  trial  of 
civil  cases  as  now  provided  by  law,  except  as  otherwise 
provided  in  this  act.  The  act  of  which  this  section  is 
a  part  makes  no  provision  for  the  filing  of  any  tran- 
script of  the  proceedings  of  the  commission  on  which 
an  order  is  based  with  the  clerk  of  the  court  in  which  an 
action  is  filed  to  suspend  or  set  aside  the  order. 

If  the  question  were  presented  the  court  would  be 
required  to  decide  whether  the  provisions  of  §§69,  70 
and  81  of  the  Public  Utilities  Act  apply  to  actions 
brought  under  the  provisions  of  §6  of  the  Railroad  Com- 
mission Act,  as  amended.  The  court  does  not  hold,  nor 
does  it  intend  to  intimate  by  anything  said  in  this  opin- 
ion, that  the  sections  of  the  Public  Utilities  Act  provid- 
ing a  method  of  procedure  in  actions  to  set  aside  orders 
of  the  commission  regulating  public  utilities  as  defined 
in  that  act  are  to  be  applied  to  the  proceedings  brought 
under  the  provisions  of  amending  §6  of  the  Rail- 

5.    road  Commission  Act.    The  holding  is  that  any 
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part  of  the  transcript  of  the  proceedings  before  the 
conomission  which  is  not  put  in  evidence  at  the  trial 
in  the  ordinary  way  cannot  be  considered  as  a  part  of 
th^  evidence  heard  at  the  trial,  and  should  not  be  em- 
bodied in  the  bill  of  exceptions  containing  the  evidence 
to  be  used  on  appeal. 

Petition  denied. 

Myers,  J.,  concurs  in  a  separate  opinion. 


Concurring  Opinion. 

Myers,  J. — ^I  concur  in  the  majority  conclusion  that 
the  petition  for  a  rehearing  should  be  denied. 

Briefly  stated,  this  was  an  action  by  appellant  under 
§6  of  the  Railroad  Conunission  Act  as  amended  in  1913 
(Acts  1913  p.  820,  §5536  Bums  1914) ,  against  appel- 
lee to  set  aside  an  order  made  by  appellee  in  a  proceed- 
ing begun  under  §1,  cl.  L,  Acts  1917  p.  118,  in  force 
March  1,  1917,  before  the  Public  Service  Commission 
by  the  Chicago,  Lake  Shore  and  South  Bend  Railway 
Company  against  appellant.  The  act  under  which  the 
present  action  was  begun  provides  that :  "In  all  actions 
in  the  courts  of  this  state  authorized  by  this  act,  the 
rules  of  evidence  shall  be  the  same  as  in  the  trial  of  civil 
cases,  as  now  provided  by  law,  excepting  as  otherwise 
provided  in  this  act."  The  phrase  "as  otherwise  pro- 
vided in  this  act'*  has  no  application  to  the  question  here 
involved.  The  original  proceedings,  as  well  as  the  in- 
stant case,  was  brought  and  proceeded  to  final  judgment 
in  accordance  with  the  Railroad  Commission  Act  as 
amended  and  supplemented,  and  in  force  March  1, 1917. 
This  latter  act  has  no  provision  requiring  the  Public 
Service  Commission  to  file  a  certified  transcript  of  the 
proceedings  had  before  it  in  actions  brought  under 
amended  §6  to  suspend  or  set  aside  an  order  as  is  re- 
quired by  §69  of  the  Public  Service  Commission  Act, 
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where  actions  are  commenced  against  the  commission 
under  §§78-86  of  that  act  Acts  1913  p.  167,  §10062a 
et  seq.  Bums  1914. 

Appellee  contends  that  the  transcript  furnished  by  the 
commission  under  the  provisions  of  §69  of  the  Public 
Service  Commission  Act,  supra,  and  filed  with  the  clerk 
of  the  Laporte  Circuit  Court,  where  this  action  was 
originally  brought,  as  a  matter  of  law  made  it  a  part 
of  the  evidence  in  this  case,  and  as  only  part  of  it  is  in 
the  record  as  appears  from  the  bill  of  exceptions,  it  nec- 
essarily follows  that  all  of  the  evidence  is  not  in  the  rec- 
ord, and  this  court  is  for  that  reason  precluded  from 
passing  upon  any  question  requiring  a  consideration 
of  the  evidence.  The  transcript  of  the  evidence  in- 
cluded in  the  bill  of  exceptions  before  us  concludes  with 
the  statement  "and  this  was  all  the  evidence  given  in 
said  cause,"  and  the  trial  court  certifies  to  the  correct- 
ness of  the  bill.  This  bill  imports  absolute  verity.  It 
cannot  be  contradicted  here  except  only  by  such  contra- 
diction as  affirmatively  appears  from  the  bill  itself. 
Citizens  Street  R.  Co.  V.  Heath  (1899),  154  Ind.  363,  55 
N.  E.  744;  Hodgin  V.  Hodgin  (1910),  175  Ind.  157,  93 
N.  E.  849;  Baltimore,  etc.,  R.  Co.  V.  Kleespies  (1906), 
39  Ind.  App.  151,  161,  76  N.  E.  1015,  78  N.  E.  252; 
Whisler  V.  Whisler  (1903),  162  Ind.  136,  67  N.  E.  984, 
70  N.  E.  152. 

Appellee  insists  that  the  bill  of  exceptions  containing 
the  evidence  affirmatively  shows  that  a  part  of  the  evi- 
dence is  omitted  therefrom.  Its  contention  is  based 
upon  the  following  statement  in  the  record.  "Mr.  Mc- 
Cart  (attorney  for  appellant) :  We  have  here,  your 
honor,  the  record  before  the  Public  Service  Commission 
of  Indiana,  which  was  filed  by  the  Attorney-General  of 
Indiana,  and  I  now  offer  it  in  evidence.  The  Court: 
Is  there  any  objection?  Mr.  Meyer  (attorney  for  ap- 
pellee) :    No  objection.    Mr.  McCart:    I  offer  in  that 
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record,  pages  1  to  5  inclusive,  which  is  a  petition  by  the 
South  Shore  for  this  connecting  track."  Other  pages 
were  designated  and  offered  in  evidence,  and  on  conclu- 
sion of  these  offered  pages  they  were  read  in  evidence 
and  ordered  by  the  court  that  they  be  admitted  in  evi- 
dence. 

It  is  not  contended  that  the  bill  of  exceptions  does 
not  contain  all  of  the  evidence  offered  and  read  in  evi- 
dence from  the  transcript  of  the  original  case  before  the 
Public  Service  Commission  as  well  as  all  testimony  or 
other  evidence  introduced  at  the  trial  of  this  cause. 
The  fact  that  other  evidence  was  offered,  but  not  in- 
troduced or  ordered  made  a  part  of  the  evidence  in  the 
cause,  does  not  make  it  a  part  of  the  evidence  in  the 
case.  This  not  being  an  action  commenced  against  the 
commission  under  the  provisions  of  §§78-86  of  the 
Public  Service  Commission  Act  approved  March  4, 1913, 
nor  was  the  order  which  is  sought  to  be  set  aside  made 
under  any  provision  of  that  act,  it  follows  that  §69, 
supra,  has  no  application,  and  appellee's  contention  can- 
not be  sustained,  and  the  petition  for  a  rehearing  should 
be  denied. 

Note.— Reported  in  121  N.  E.  276,  123  N.  E.  465,  466. 


Moore  v.  Ryan  et  al, 

[No.  23,462.     Filed  June  20,  1919.] 

.  Drains.  —  Remonstrance.  —  Commissioners'  Reports.  —  Evu 
dence. — Presumption. — On  the  trial  of  a  remonstrance  to  the 
report  of  drainage  commissioners,  alleging  that  the  remon- 
strant's land  will  not  be  benefited  to  the  extent  of  the  assess- 
ment, the  report  is  only  prima  facie  evidence  of  the  matters 
contained  therein,  and  is  admissible  only  by  virtue  of  the 
statute  (§6161  Bums  1914,  Acts  1907  p.  508) ;  its  only  effect 
is  to  compel  the  remonstrants  to  go  forward  with  the  evidence 
sustaining  the  remonstrance,  and  when  that  is  done,  the  pre- 


Digiti 


zed  by  Google 


346  SUPREME  COURT  OF  INDIANA, 

Moore  v.  Ryan — 188  Ind.  345. 

sumption  gnawing  out  of  the  prima  facte  case  made  by  the 
report  has  served  its  function  and  cannot  be  considered  for 
any  other  purpose,    p.  350. 

2.  Trial. — Drains, — Benefits. — Evidence. — CourVs  Inspection  of 
Premises. — ^Where,  in  the  trial  of  a  remonstrance  to  a  drain- 
age proceeding,  the  court  by  agreement  of  the  parties  made 
a  personal  inspection  of  the  land  affected  in  order  "to  apply 
the  evidence  heard/'  the  judge's  viewing  of  the  land  was  not 
in  the  nature  of  evidence  and  cannot  be  considered  with  other 
evidence  introduced  at  the  trial,     p.  350. 

3.  Drains. — Construction, — Benefits. — Sufficiency  of  Evidence. 
— In  the  trial  of  a  remonstrance  to  a  drainage  proceeding,  the 
commissioners'  report  alone  is  not  sufficient  to  sustain  a  find- 
ing that  the  remonstrant  would  be  benefited  by  the  improve- 
ment to  the  extent  of  the  assessments  where  the  remonstrant, 
the  only  witness  for  the  remonstrance,  testified  to  facts  show- 
ing the  assessments  to  be  in  excess  of  the  benefits,    p.  350. 

4.  Drains. — Commissioners'  Report. — lUegaiity  of. — Correction, 
— Under  §6141  Bums  1914,  Acts  1907  p.  508,  §2,  requiring  an 
accurate  report  of  the  drainage  commissioners  as  a  definite 
basis  for  the  bidding  of  contractors,  etc.,  a  report  delegating 
to  the  commissioner  of  construction  the  i>ower  to  withhold  pay- 
ment of  such  part  of  the  contract  price  as  he  might  elect  was 
unlawful,  and,  under  §4  of  the  act  (§6143  Bums  1914)  the 
petition  should  have  been  referred  back  to  the  commissioners 
for  correction,    p.  352. 

From  Jasper  Circuit  Court;  Elmer  Barce,  Specia' 
Judge. 

Proceeding  by  John  P.  Ryan  and  others  to  establish  a 
drain,  in  which  Austin  O.  Moore  filed  a  remonstrance. 
From  a  judgment  establishing  the  drain,  the  remon- 
strant appeals.    Reversed. 

John  A.  Dunlap,  Quincy  A.  Myers  and  W.  H.  Parkin^ 
son,  for  appellant. 

George  A.  WiUiams,  Frank  Foltz  and  U.  Z.  WUey, 
for  appellee. 

WiLLOUGHBY,  J. — ^This  cause  was  before  this  court  in 
the  case  of  Thompson  V.  Ryan  (1&14),  183  Ind.  232,  108 
N.  E.  98.  The  record  discloses  that  on  September  16, 
1909,  appellee  Ryan  and  others  filed  in  the  circuit  court 
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of  Jasper  county  their  petition  for  a  drain,  and  such 
proceedings  were  had  that  the  court  ordered  the  con- 
struction of  the  drain.  From  this  judgment  an  appeal 
was  taken,  and  the  judgment  reversed,  with  instructions 
to  grant  a  new  trial  and  proceed  upon  the  report  of  the 
commissioners  as  orginally  filed.  After  the  cause  had 
been  remanded  to  the  circuit  court,  a  remonstrance  was 
filed  to  this  report,  and  it  was  held  that  the  same  was  not 
according  to  law  and  was  referred  to  commissioners  for 
a  new  report.  This  second  report,  upon  remonstrance 
being  filed  to  it,  was  set  aside,  being  held  not  according 
to  law.  The  court  then  appointed  new  commissioners, 
who  qualified  and  filed  what  is  designated  in  the  record 
as  a  "new  report"  on  September  22,  1917.  To  this  re- 
port appellant  Moore  and  others  filed  remonstrances, 
and  the  cause  was  tried  on  such  remonstrances,  and  the 
court  found  against  the  remonstrants,  and  judgment 
was  rendered  establishing  the  drain. 

The  appellant  and  others  filed  separate  motions  for 
a  new  trial.  These  several  motions  were  overruled  and 
the  remonstrants  each  took  separate  and  several  excep- 
tions to  the  ruling.  In  each  case  thirty  days'  time  was 
given  to  file  appeal  bonds,  and  sixty  days'  time  to  file  all 
bills  of  exceptions.  The  remonstrants  other  than  Moore 
do  not  appeal.  The  appellant  Moore  appeals  from  the 
judgment  establishing  the  drain.  The  only  error  prop- 
erly assigned  and  not  waived  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial.  Among 
the  reasons  for  a  new  trial  appellant  alleges  that  the 
decision  of  the  court  is  not  sustained  by  sufficient  evi- 
dence. 

The  remonstrance  of  A.  0.  Moore  filed  October  4, 
1917,  after  setting  out  a  description  of  his  lands  assessed 
for  said  improvement,  alleges  that  each  and  every  sepa- 
rate tract  of  said  remonstrant's  land  assessed  as  bene- 
fited, as  above  set  forth,  will  not  be  benefited  to  the 
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extent  of  the  assessment  by  the  proposed  work  if  accom- 
plished. 

In  the  trial  of  appellant's  remonstrance  the  only  evi- 
dence on  behalf  of  the  petitioners  was  the  commission- 
ers' report  setting  out  the  separate  tracts  of  appellant's 
land,  and  the  amounts  assessed  as  benefits  against  each 
of  said  tracts.  The  only  witness  testifying  in  regard  to 
said  assessments  was  the  appellant  himself,  and  his 
testimony  places  the  benefits  to  said  land,  and  each  tract 
thereof,  at  less  than  the  assessments  thereon,  making  a 
total  amount  of  $941.80  assessed  against  all  of  said  land 
more  than  it  would  be  benefited  by  the  proposed  work  if 
accomplished.  The  appellant  contends  that  "the  drain- 
age commissioners'  report  was  only  prima  facie  evi- 
dence of  the  things  therein  contained,  and  that  its  only 
office  and  effect  was  to  compel  the  remonstrants  to  go 
forward  with  evidence  sustaining  the  remonstrance." 
When  such  evidence  has  been  introduced  sustaining  the 
remonstrance,  the  presumption  growing  out  of  the  prima 
facie  case  has  served  its  function  and  cannot  be  consid- 
ered for  the  purpose  of  weighing  the  evidence  or  for  any 
other  purpose.  The  presumption  growing  out  of  a 
prima  facie  case  remains  only  so  long  as  there  is  no  sub- 
stantial evidence  to  the  contrary.  When  that  is  offered 
the  presumption  disappears,  and,  unless  met  by  further 
proof,  there  is  nothing  to  base  a  finding  solely  upon  it. 
Potts  v.  Pardee  (1917),  220  N.  Y.  431, 116  N.  E,  78. 

In  the  case  of  City  of  Rockford  v.  Mower  (1913),  259 
111.  604, 102  N.  E.  1032,  which  was  a  suit  to  recover  com- 
pensation for  land  taken  for  public  improvements,  the 
court  says :  "In  this  case,  however,  the  amount  awarded 
as  compensation  for  the  land  taken  was  $500,  while  the 
lowest  value  fixed  by  any  of  the  witnesses  was  $2,000. 
The  report  of  the  commissioners  cannot  be  regarded  as 
evidence  either  upon  the  question  of  value  or  upon  the 
question  of  damages.    While  it  is  true  that  section  23  of 
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the  Local  Improvement  act  provides  that  such  report 
shall  be  prima  facie  evidence,  both  of  the  amount  of  the 
compensation  to  be  awarded,  and  of  the  benefits  to  be 
assessed,  we  held  in  Chicago  Terminal  Transfer  Rail- 
road Co.  v.  City  of  Chicago,  217  111.  343,  in  considering 
the  constitutionality  of  that  provision,  that  the  effect  of 
the  provision  was  merely  to  change  the  burden  of  proof. 
In  discussing  this  question  we  there  said:  'Statutes 
giving  primal  fade  weight  to  facts  or  to  official  certif- 
icates are  properly  regarded  as  rules  of  procedure 
changing  the  burden  of  proof.  In  the  absence  of  this 
statute  the  city,  in  the  case  at  bar,  would  have  been 
required,  in  the  first  instance,  to  assiune  the  burden  of 
producing  proof  relative  to  the  amount  which  the  ap- 
pellant company  would  be  entitled  to  receive  by  way  of 
compensation  for  so  much  of  its  right  of  way  as  would 
be  also  occupied  by  the  proposed  public  way.  The  stat- 
ute does  no  more  than  to  declare  that  this  amount  shall 
be  inferred  or  assumed  from  the  report  of  the  commis- 
sioners until  evidence  to  the  contrary  is  introduced.' 
When  plaintiff  in  error  introduced  evidence  upon  the 
question  of  the  value  of  the  land  sought  to  be  taken 
and  upon  the  question  of  the  damages  to  the  land  not 
taken  the  report  of  the  commissioners  ceased  to  have 
any  weight  as  evidence,  and  it  was  then  incumbent  upon 
the  city  to  meet  the  evidence  offered  by  plaintiff  in  error 
upon  these  questions,  unless  the  city  was  satisfied  with 
the  values  and  damages  fixed  by  the  witnesses  for  plain- 
tiff in  error.  It  is  apparent  that  the  jury  either  con- 
sidered the  report  of  the  commissioners  as  evidence  or 
ignored  the  testimony  of  the  witnesses  and  based  their 
verdict  entirely  upon  their  view  of  the  premises.  That 
the  jury  have  no  right  to  disregard  the  testimony  of  the 
witnesses  and  base  their  verdict  upon  their  view  of  the 
premises  is  well  established  in  this  state.  Atchison, 
Topeka  and  Sante  Fe  Railroad  Co.  V.  Schneider,  127  111. 
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144;  Sanitary  District  V.  Loughran^  160  id.  362;  East 
St.  Louis,  Columbia  and  Waterloo  Railway  V.  lUinois 
Trust  Co.  248  id.  559/' 

We  approve  the  reasoning  of  the  court  in  the  above 

cases  except  the  statement  in  regard  to  changing  the 

burden  of  proof.    That  is  not  the  law  in  this 

1.  state.  The  drainage  commissioners'  report  in 
the  case  now  being  considered  was  only  prima 

facte  evidence  of  the  things  contained  tiierein,  and  it  was 
only  admissible  by  virtue  of  the  statute,  §6151  Bums 
1914,  Acts  1907  p.  508.  WUsan  V.  Tevis  (1915),  184 
Ind.  712,  111  N.  E.  181;  Lake  Agr'l  Co.  V.  Broiun 
(1916),  186  Ind.  SO,  114  N.  E.  755.  Its  only  office  and 
effect  is  to  compel  the  remonstrants  to  go  forward  with 
evidence  sustaining  the  remonstrance.  When  such  evi- 
dence has  been  introduced  sustaining  the  remonstrance, 
the  presumption  growing  out  of  the  prima,  fade  case  has 
served  its  function,  and  cannot  be  considered  for  the 
purpose  of  weighing  the  evidence  or  for  any  other  pur- 
pose. When  such  evidence  has  been  introduced  sustain- 
ing the  remonstrance,  the  presmnption  falls,  and  the 
case  is  then  tried  as  if  no  such  presumption  ever  existed. 
Cleveland,  etc.,  R.  Co.  v.  Wise  (1917),  186  Ind.  316, 116 
N.  E.  299. 

The  appellee  contends  that  the  trial  judge's  view  of 

the  premises  was  in  the  nature  of  evidence,  and  should 

be  considered  with  all  the  other  evidence  in  the 

2.  case.  We  cannot  accede  to  that  view.  The  rec- 
ord recites  that:  "By  consent  of  all  parties  in- 
terested the  court  makes  personal  inspection  and 

3.  observation  of  the  line,  route  and  termini  of  said 
drain  together  with  its  laterals  and  outlets  with 

the  view  to  apply  the  evidence  heard.''  This  shows  that 
it  was  not  intended  as  evidence  by  either  party.  Our 
conclusion  is  that  the  finding  of  the  court  was  not  sus- 
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tained  by  sufficient  evidence  as  to  the  assessments  upon 
the  lands  of  this  appellant 

Amon^  the  reasons  for  a  new  trial  appellant  alleges 
that  said  report  of  the  drainage  commissioners  is  not  ac- 
cording to  law  in  that  the  following  provision  in  said 
report  will  have  a  tendency  to  prejudice  bidders  against 
said  improvement,  which  provision  of  said  drainage 
commissioners'  report  reads  as  follows: 

"The  contractor  shall  maintain  the  ditch  and 
every  part  thereof  to  the  full  width  and  depth  re- 
quired by  this  report  until  the  entire  ditch  and  all 
tliat  part  embraced  in  this  contract  shall  have  been 
completed  as  required  by  this  report,  and  the  ditch 
is  finally  accepted  as  completed  by  the  court,  and  a 
sufficient  percentage  of  the  contract  price  shall  be 
withheld  until  the  contractor  complies  with  this  re- 
quirement, and  if  he  shall  fail  to  do  so,  the  drainage 
commissioners  shall  expend  sufficient  of  the  con- 
tract price  to  complete  or  clean  out  said  ditch 
and  deduct  the  amoUnt  from  the  contract  price/* 

That  the  amount  held  back  is  indefinite  and  no  con- 
tractor will  know  how  much  is  to  be  held  out  at  tiie 
time  he  makes  the  bid;  that  no  contractor  who  takes 
the  lower  portion  will  know  how  long  he  will  have  to 
maintain  it  against  the  contractor  who  takes  the  upper 
portion.  That  the  contractor  who  takes  the  upper  por- 
tion or  some  lateral  will  not  know  how  long  he  will 
have  to  maintain  it  until  the  entire  ditch  is  constructed. 
This  was  one  of  appellant's  causes  of  remonstrance. 

Appellant  contends  that  the  foregoing  provision  in  the 
report  of  the  commissioners  was  in  violation  of  the  law 
and  by  reason  of  said  provision  it  came  within  the  first 
statutory  cause  for  remonstrance,  and  that  said  report 
was  not  according  to  law;  that  said  report  conferred 
upon  the  superintendent  of  construction  dangerous  dis- 
cretionary power  and  opened  the  door  to  fraud. 
.  The  statute,  §6141  et  seq.  Bums  1914,  Acts  1907  p. 
508,  requires  of  the  commissioners  a  definite,  accurate 
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report,  to  the  end  that  parties  may  know  in  ad- 

4.  vance  the  precise  character  of  the  proposed  drain 
and  that  the  contractor  may  have  a  definite  basis 
for  bidding.  It  is  clear  that  the  contractor  cannot  in- 
telligently bid  upon  the  work  when  he  does  not  know 
how  much  of  the  contract  price  will  be  held  back,  nor 
how  long  it  will  be  held  back. 

In  the  case  of  Broerman  V.  Spilker  (1915),  183  Ind. 
88,  108  N.  E.  226,  it  was  held  that  the  court  erred  in 
overruling  a  remonstrance  assailing  a  provision  in  the 
report  of  the  drainage  commissioners  which  provided 
that  the  interpretation  of  the  plans  and  specifications 
by  the  engineer,  who  planned  and  designed  the  work, 
should  be  the  accepted  interpretation,  and  in  that  case 
the  court  said :  "The  law  provides  that  one  of  tiie  com- 
missioners shall  be  a  competent  engineer.  It  also  pro- 
vides for  a  definite,  accurate  report,  fixing  metes  and 
bounds,  courses  and  distances,  grades  and  bench  marks, 
with  a  computation  of  the  cubic  yards  of  excavation,  and 
cost  thereof.  Provision  is  made  for  the  services  of  an 
engineer  to  secure  accuracy  and  definiteness  to  the  end 
that  the  parties  may  know  in  advance  the  precise  char- 
acter of  the  proposed  drain,  and  that  contractors  may 
have  a  definite  basis  for  bidding.  The  engineer's  duties 
are  fully  performed  on  the  filing  of  the  report,  and  the 
contractor  is  invested  with  no  more  power  over  the  plans 
and  specifications  than  is  a  stranger.^' 

Whether  the  commissioners  could  provide  in  their  re- 
port that  a  definite  part  of  the  contract  price  should 
be  retained  until  the  work  was  completed,  we  do 

4.  not  decide,  but  it  seems  clear  that  the  commis- 
sioners did  not  have  the  right  to  delegate  to  the 
commissioner  of  construction  the  power  to  withhold  the 
pa3anent  of  such  part  of  the  contract  price  as  he  might 
elect.  The  provision  delegating  the  power  of  the  com- 
missioner of  construction  to  withhold  a  sufiicient  per- 
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centage  of  the  contract  price  to  complete  or  clean  out 
said  ditch  and  deduct  the  amount  from  the  contract 
price  made  said  report  unlawful,  and  the  court  erred  in 
refusing  to  sustain  appellant's  remonstrance  thereto. 
The  report  was  not  according  to  law,  and  the  petition 
should  have  been  referred  back  to  the  commissioners  for 
an  amended  or  new  report.  §6143  Bums  1914,  §4, 
supra. 

Judgment  reversed,  and  the  Jasper  Circuit  Court  is 
directed  to.  sustain  appellant's  motion  for  a  new  trial, 
and  to  sustain  appellant's  remonstrance,  and  refer  the 
petition  back  to  the  commissioners  for  an  amended  or 
new  report. 

NoTE.--Reported  in  123  N.  E.  642. 


Banks  v.  State  of  Indiana. 

.    [No.  23,536.    Filed  June  24,  1919.] 

1.  Criminal  Law. — Verdict. — Certainty, — Place  of  Punishment. 
— A  verdict  finding  the  defendant  guilty  as  charged  and  as- 
sessing his  punishment  ''at  a  fine  of  $300,  and  imprisonment  in 
the  county  jail  for  a  period  of  three  months,  90  days  in  the 
penal  farm"  was  not  ambiguous  or  uncertain  as  to  the  place 
of  imprisonment,  since,  under  §9926h  Bums  1914,  Acts  1913 
p.  660,  §8,  it  was  the  duty  of  the  court  to  sentence  the  defend- 
ant to  the  Indiana  State  Farm,  the  term  being  fixed  at  ninety 
days.    p.  355. 

2.  Intoxicating  Liquors. — Statute. — Construction. — "Furnish,'* 
— ^Where  the  accused,  pursuant  to  an  agreement  with  his  son- 
in-law,  purchased  intoxicating  liquor  to  be  used  by  them  and 
their  families  on  a  future  day,  the  son-in-law  furnishing  h£df 
of  the  money  at  the  time  of  making  the  agreement,  the  court, 
in  determining  whether  the  accused  was  guilty  of  an  intent  to 
"furnish"  the  liquor  in  violation  of  §4,  Acts  1917  p.  15,  will 
consider  the  word  "furnish"  in  the  concrete  as  used  in  the  act, 
rather  than  in  the  abstract,  keeping  in  mind  the  general  pur- 
pose of  the  act  and  the  evils  intended  to  be  remedied,    p.  356. 

3.  Intoxicating  Liquobs. — Unlaiwful  Keeping. -^"Fumish." — 
Statute. — ^Where  the  accused  had  in  his  possession  intoxicating 
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liquor  which  he  purchased  pursuant  to,  and  with  intent  to 
carry  out,  an  agreement  with  his  son-in-law  under  which  the 
liquor  was  to  he  used  hy  them  and  their  families  on  a  future 
day,  the  son-in-law  having  furnished  half  of  the  purchase  price 
at  the  time  of  making  the  agreement,  he  was  guilty  of  keeping 
intoxicating  liquor  with  intent  to  "furnish,"  etc.,  in  violation 
of  Acts  1917  p.  15,  though  the  son-in-law  had  title  to  half  of 
the  liquor  from  the  time  of  the  purchase,    p.  358. 

From  the  Sullivan  Circuit  Court;  William  H.  Bridy 
well,  Judge. 

Prosecution  by  the  State  of  Indiana  against  John 
Banks.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

Arthur  D.  Cutler,  for  appellant. 
Ele  Stansbury,  Attorney-General,  and  Dale  F.  Stans- 
bury,  for  the  state. 

Lairy,  C.  J. — ^Appellant  was  charged  by  indictment 
in  the  trial  court  with  violating  §4  of  the  act  of  1917 
relating  to  intoxicating  liquors.  Acts  1917  p.  15.  The 
indictment  charged  that  appellant  at  the  county  of  Sul- 
livan and  the  State  of  Indiana  did,  on  May  24,  1918, 
unlawfully  keep  intoxicating  liquor  with  intent  then  and 
there  to  barter,  exchange,  give  away,  furnish  and  other- 
wise dispose  of  the  same  in  the  State  of  Indiana  in  viola- 
tion of  the  laws  of  the  State  of  Indiana.  A  trial  by  jury 
resulted  in  a  verdict  of  guilty.  Omitting  the  formal 
parts,  the  verdict  of  the  jury  is  in  the  words  following: 
"We,  the  jury,  find  the  defendant  guilty  as  charged  in 
the  indictment  and  assess  his  punishment  at  a  fine  of 
$300,  and  imprisonment  in  the  county  jail  for  a  period 
of  three  months,  90  days  in  the  penal  farm."  Appel- 
lant filed  a  motion  for  a  venire  de  novo  based  on  the 
ground  that  the  verdict  was  so  indefinite,  uncertain, 
ambiguous  and  defective  that  no  judgment  could  be  ren- 
dered thereon.  This  motion  was  overruled  and  this  rul- 
ing is  assigned  as  error.    - 
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The  court  did  not  err  in  overruling  this  motion.  Sec- 
tion 8  of  the  act  of  1913,  providing  for  the  establishment 
of  the  Indiana  State  Farm,  makes  it  the  duty  of 

1,  judges  of  circuit,  superior  and  criminal  courts  to 
commit  to  that  institution  all  male  persons,  above 
the  age  of  commitment  to  the  Indiana  Boys'  School,  who 
have  been  convicted  of  the  violation  of  any  criminal  law 
or  of  any  ordinance  the  punishment  for  which  formerly 
consisted  of  imprisonment  in  the  county  jail.  Under  the 
proviso  of  this  section  the  court  has  a  discretion  to  com- 
mit to  either  the  county  jail  or  the  state  farm,  where  the 
imprisonment  is  sixty  days  or  less ;  but  in  this  case,  where 
the  term  of  imprisonment  was  ninety  days,  it  was  the 
absolute  duty  of  the  court  to  commit  tiie  defendant  to 
the  state  farm.  In  the  light  of  this  statute  the  verdict 
was  not  ambiguous  or  uncertain  as  to  the  place  of  im- 
prisonment.    §9926h  Bums  1914,  Acts  1913  p.  660,  §8. 

Error  is  also  assigned  on  the  action  of  the  court  in 
overruling  the  motion  of  appellant  for  a  new  trial,  which 
was  based  on  the  grounds  that  the  verdict  is  contrary  to 
law,  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  that  the  court  erred  in  giving  to  the  jury  in- 
struction No.  7. 

The  evidence  most  favorable  to  appellant  shows  that 
a  few  days  before  he  was  arrested  he  had  a  conversation 
with  his  son-in-law,  in  which  a  fishing  trip  was  planned 
for  the  following  Saturday,  in  which  both  of  their  fam- 
ilies were  to  participate.  It  was  agreed  between  them 
that  they  would  take  some  beer  and  whisky  along  to  be 
used  by  them  and  their  families  on  that  occasion,  and  ap- 
pellant agreed  to  procure  the  liquor.  His  son-in-law 
gave  him  $4,  and  appellant  bought  $8  worth  of  liquor, 
using  the  money  given  him  by  his  son-in-law  and  an 
equal  amount  of  his  own  money.  At  the  time  he  was 
arrested  he  had  the  liquor  so  purchased  in  his  possession 
with  intent  to  carry  out  the  arrangement  and  for  no 
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other  purpose.  For  the  purpose  of  the  appeal  the  state 
admits  that  the  evidence  is  undisputed,  and  the  whole 
transaction  occurred  just  as  appellant  said  it  did. 

Under  this  state  of  facts  appellant  asserts  that  he 
acted  as  agent  for  his  son-in-law  in  purchasing  the  por- 
tion of  liquor  intended  for  the  use  of  him  and  his  family ; 
that  the  title  therein  passed  to  him  at  the  time  of  the 
purchase  and  not  to  appellant,  and  that  a  future  delivery 
to  him  would  not  constitute  a  sale,  barter,  exchange,- 
gift,  or  a  furnishing  or  other  disposition  of  intoxicating 
liquor  within  the  meaning  of  the  act.  He  cites  a  num- 
ber of  cases  to  sustain  his  position.  State  V.  Cunning^ 
ham  (1856),  25  Conn.  195;  DuBois  V.  State  (1888), 
87  Ala.  101,  6  South.  381 ;  Garbracht  V.  Commonwealth 
(1880),  96  Pa.  449,  42  Am.  Rep.  55t). 

The  state  admits  that,  under  the  authorities  cited,  ap- 
pellant could  not  be  held  guilty  of  an  intent  to  sell, 
barter,  exchange  or  give  away  the  liquor  in  his  posses- 
sion, but  it  is  asserted  that  the  facts  show  that  he  in- 
tended to  furnish  or  otherwise  dispose  of  it. 

The  sole  question  for  decision  is  thus  presented.  Do 
the  facts  show  that  appellant  intended  to  furnish  the 
liquor  in  his  possession  to  others,  within  the  meaning 
of  the  word  as  used  in  the  act? 

To  furnish  means  to  supply  for  use.  It  does  not  nec- 
essarily imply  a  change  in  title.  The  master  may  fur- 
nish tools  to  a  workman  for  use,  the  title  remain- 

2.  ing  in  the  master.  This  common  use  of  the  term 
shows  that  the  owner  of  property  may  furnish  it 
to  another  by  a  mere  delivery  for  use,  but  does  a  person 
furnish  a  thing  to  another  by  carrying  and  delivering 
to  him  an  article  of  which  he  is  already  the  owner?  In 
deciding  a  question  involving  such  a  nice  distinction  in 
meaning,  the  definition  of  a  word  in  the  abstract  is  sel- 
dom of  controlling  influence.  The  court  is  generally  re- 
^quired  to  consider  the  word  in  the  concrete  as  used  in 
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the  statute  to  be  construed,  keeping  in  mind  the  general 
purpose  of  the  act  and  the  evils  it  was  intended  to 
remedy,  as  well  as  other  rules  of  statutory  construction. 

The  statute  under  consideration  does  not  make  it  un- 
lawful for  a  person  to  have  intoxicating  liquor  in  his 
possession  in  this  state  for  his  own  use,  and  it  expressly 
provides  that  it  does  not  prohibit  a  person  having  liquor 
in  his  possession  from  giving  it  to  a  guest  in  his  own 
home;  but  it  was  apparently  the  intention  of  the  legis- 
lature to  make  it  impossible  for  a  person  to  obtain  pos- 
session of  liquor  in  this  state.  It  seems  to  have  been 
the  purpose  of  the  legislature  to  protect  the  people  of 
the  state  from  the  temptation  to  drink  intoxicating 
liquors  by  cutting  off  every  avenue  through  which  pos- 
session of  such  liquors  could  be  obtained.  Once  a  per- 
son has  obtained  possession  and  control  of  liquor,  the 
statute  does  not  make  it  unlawful  to  use  it,  but  it  does  . 
make  it  unlawful  to  furnish  it  to  others  except  as  spe- 
cifically provided  in  the  act. 

In  the  case  of  Commonwealth  v.  Davis  (1876),  75 
Ky.  (12  Bush)  240,  the  defendant  below  was  charged 
with  giving  spirituous  liquor  to  a  minor.  The  evidence 
showed  that  the  liquor  was  bought  by  the  defendant  with 
money  furnished  in  whole  or  in  part  by  the  minor.  The 
court  said :  "In  its  strict  and  primary  sense  the  word 
'give'  signifies  'to  confer  or  transfer  without  any  price 
or  reward;  to  bestow.'  In  its  more  enlarged  sense  it 
signifies  'to  furnish,  to  supply '/  and  it  was  in  this  latter 
sense  that  the  word  was  used  in  the  statute. 

"The  statute  was  not  enacted  because  the  mere  act 
of  selling,  loaning,  or  giving  spirituous,  vinous,  or  malt 
liquors  to  minors  was  in  and  of  itself  mischievous,  but 
because  such  acts  place  the  liquor  in  their  hands  and 
enable  them  to  drink  it,  whereby  they  may  become  de- 
bauched and  ruined." 

In  the  case  of  State  v.  Reese  (1912),  69  Wash.  437, 
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125  Pac.  363,  the  court  construed  a  statute  making  it 
unlawful  to  sell,  give  away,  dispose  of,  exchange  or 
barter  intoxicating  liquor  to  an  Indian.  The  court  said : 
"It  would  seem  that  when  the  legislature  used  the  words 
'sell,'  'give  away,'  'dispose  of,'  'exchange,'  and  'barter,' 
practically  every  imaginable  method  of  an  Indian  ac- 
quiring intoxicating  liquor  was  described.  If  the  alle- 
gations of  this  information  are  true,  then  the  defendant 
was  the  direct  voluntary  instrument  of  the  disposition 
of  the  liquor  to  the  Indian.  Even  assuming  that  the  de- 
fendant was  the  mere  agent  of  the  Indian,  and  that  the 
person  from  whom  he  purchased  the  liquor  with  the 
Indian's  money  had  knowledge  of  the  purpose  of  the 
purchase,  yet  the  defendant  acquired  possession  and  con- 
trol over  the  liquor,  and  this  possession  and  control  he 
transferred  to  the  Indian.  Surely  by  that  act  he  dis- 
posed of  the  liquor.  True,  he  did  not  'sell'  or  'give 
away'  the  liquor;  but  the  very  fact  that  the  legisla- 
ture used  the  words  'disposed  of  in  addition  to  'sell'  and 
'give  away'  shows  the  intent  of  the  legislature  to  include 
every  possible  subterfuge  by  which  an  Indian  might  ac- 
quire liquor  through  the  voluntary  act  of  another." 

The  same  rule  has  been  applied  to  the  construction  of 
statutes  relating  to  dry  territory  where  the  acts  for- 
bidden by  the  statutes  included  the  furnishing  or  other- 
wise disposing  of  intoxicating  liquor.  State  V.  Hassett 
(1891),  64  Vt.  46,  23  Atl.  584;  People  V.  Lapham 
(1910),  162  Mich.  394,  127  N.  W.  366. 

Conceding  that  the  title  to  the  portion  of  the  liquor 
for  the  son-in-law  was  in  him  from  the  time  it  was  pur- 
chased and  came  into  the  hands  of  appellant,  it 

3.  cannot  be  asserted  that  it  had  ever  been  in  his 
possession  or  control.  The  purpose  of  the  stat- 
ute, as  heretofore  stated,  was  to  protect  the  health  and 
morals  of  the  inhabitants  of  the  state  by  keeping  intoxi- 
cating liquors  out  of  their  possession  and  beyond  their 
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control.  If  appellant  had  delivered  the  liquor  in  accord- 
ance with  his  declared  purpose,  he  would  have  been  the 
active  means  by  and  through  which  the  liquor  in  ques- 
tion would  have  been  placed  in  the  custody  and  control 
of  persons  whom  the  statute  was  enacted  to  protect.  In 
the  opinion  of  the  court,  the  evidence  is  sufficient  to  sus- 
tain the  verdict,  and  the  verdict  is  not  contrary  to  law. 

In  view  of  the  evidence  the  instruction  complained  of 
was  not  prejudicial  to  appellant's  rights. 

Judgment  affirmed. 

NOTB.--Reported  in  123  N.  E.  691. 


State  of  Indiana  v.  Sarlin. 

[No.  23,521.    Filed  June  24,  1919.] 

1.  Intoxicating  Liquors. — Keeping  with  Intent  to  Sell — Con- 
struction of  Statute. — Bonded  Liquor. — Section  4  of  Acts  1917 
p.  15,  §8356d  Bums'  Supp.  1918,  prohibiting  the  keeping  of 
intoxicating  liquor  with  intent  to  sell,  etc.,  is  not  intended  to 
apply  to  only  those  having  bonded  liquor,  but  is  general  in  its 
application,    p.  861. 

2.  Indictment  and  Information. — Pleading  Provisos  and  Ex- 
ceptions.— Where  an  exception  is  in  a  proviso,  or  in  a  subse- 
quent section  of  the  statute,  it  need  not  be  pleaded;  but  ex- 
ceptions which  are  a  part  of  the  definition  of  the  offense  must 
be  pleaded,    p.  862. 

8.  Criminal  Law. — Appeal. — Motion  to  Quash. — Presumptions. 
— The  trial  court  having  sustained  a  motion  to  quash  the  affi- 
davit, the  Supreme  Court  must  assume,  even  though  no  valid 
reason  was  presented  by  the  appellee,  that  the  court  knew  a 
valid  reason,  and,  if  the  Supreme  Court  can  discover  one,  it 
will  sustain  the  action  of  the  trial  court,  since  it  will  not  be 
presumed  that  the  trial  court  did  not  take  notice  of  more  than 
was  presented  by  the  motion  sustained,    p.  362. 

4.  Indictment  and  Information.  —  Certainty.  —  Use  of  Dis- 
junctives.— The  rule  that  it  is  sufficient  in  criminal  pleadings 

,  to  charge  the  crime  in  the  language  of  the  statute  does  not 
mean  that,  where  several  acts  connected  by  disjunctives  are 
stated  in  a  statute,  the  disjunctives  may  be  used  in  charging 
the  offense,  since  their  use  would  render  the  pleading  uncer- 
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tain;  hence  in  charging  a  violation  of  that  part  of  §4  of  the 
Prohibition  Act»  Acts  1917  p.  15,  making  it  unlawful  '*to  keep 
intoxicating  liquor  with  the  intent  to  sell,  *  *  *  furnish 
or  otherwise  dispose  of  the  same,"  it  is  proi)er  to  charge  con- 
junctively that  one  did  unlawfully  keep  with  ^'intent  to  sell 
*  *  *  furnish  and  othermse  dispose  of  the  same."  p.  362. 
6.  Indictment  and  Information. — Intoxicating  lAquors.'-Affir 
davit. — Surplusage, — Where  the  charge  in  an  affidavit,  under 
§4,  Acts  1917  p.  15,  for  unlawfully  keeping  intoxicating 
liquor  with  intent  to  sell,  etc.,  ended  with  the  words  "or  other- 
wise dispose  of  or  twe,"  the  affidavit  was  proi)€rly  quashed 
under  §2065,  cl.  3,  Bums  1914,  Acts  1905  p.  584,  §194,  since 
the  word  t»e  therein  tended  to  show  innocence,  was  neither  in 
apposition  to,  nor  explanatory  of,  that  which  preceded  it,  and 
therefore  cannot  be  treated  as  surplusage,    p.  363. 

From  Randolph  Circuit  Court;  Theodore  Shockney, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Chanes 
Sarlin.  From  a.judgment  for  the  defendant,  the  state 
appeals.    Affirmed. 

Ele  Stansbury,  Attorney-General;  and  Dale  F.  Stans- 
bury,  for  the  state. 

W.  G.  Parry,  for  appellee. 

TOWNSEND,  J. — ^Appellee  was  charged,  under  §8356d 
Bums'  Supp.  1918,  §4  of  chapter  4  of  Acts  1917  p.  15, 
with  unlawfully  keeping  six  pints  of  whisky  with  the 
intent  to  dispose  of  the  same  in  violation  of  this  sec- 
tion. 

The  trial  court  sustained  appellee's  motion  to  quash 
the  affidavit,  and  the  state  appeals.  So  much  of  the 
affidavit  as  is  necessary  is  as  follows :  "Did  then  and 
there  unlawfully  keep  and  have  in  his  possession  intoxi- 
cating liquor,  to  wit:  six  (6)  pints  of  whiskey,  with 
the  intent  to  sell,  barter,  exchange,  give  away,  furnish 
or  otherwise  dispose  of  the  same  or  use  within  the 
State  of  Indiana,  etc."  The  affidavit  then  says  that 
appellee  was  not  the  owner  on  April  2,  1918,  was  not 
a  licensed  pharmacist,  wholesale  druggist,  manufactur- 
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ing  chemist,  or  the  owner,  manager  or  operator  of  a 
public  hospital  or  any  person  authorized  by  law  to  have 
intoxicating  liquor  in  his  possession. 

We  are  not  assisted  by  any  brief  from  the  appellee. 
We  gather  from  the  brief  of  the  state  and  appellee's 
motion  to  quash  that  the  only  questions  presented  by 
appellee  to  the  trial  court  were:  (1)  That  §4,  supra, 
had  to  do  alone  with  persons  having  liquor  in  bond  on 
April  2,  1918;  (2)  that  the  affidavit  was  bad  because 
the  exception  in  the  proviso  of  the  act  was  not  pleaded. 
The  section  is:  "That  after  the  2nd  day  of  April,  1918, 
it  shall  be  unlawful  for  any  person,  etc.,  *  *  *  to 
keep  any  intoxicating  liquor,  with  intent  to  sell,  barter, 
exchange,  give  away,  furnish  or  otherwise  dispose  of 
the  same,  except  as  in  this  act  provided.  Provided, 
however,  "it  shall  be  lawful  for  any  person  who  at  the 
time  of  the  taking  effect  of  this  act  shall  then  be  the 
owner  of  or  in  possession  of  spirituous,  vinous  or  malt 
liquors  previously  manufactured  in  this  state  and  which 
liquors,  etc.,  *  *  *  shall  then  be  under  government 
bond  in  any  bonded  warehouse  in  this  state,  etc., 
*  *  *  to  have,  and  keep  in  possession  all  such  liquors 
until,"  etc. 

The  first  part  of  this  section  is  general  in  its  appli- 
cation and  makes  it  a  crime  for  "any  person  to  manu- 
facture, sell,  barter,  exchange,  give  away,  furnish  or 
otherwise  dispose  of  any  intoxicating  liquor,  or  to  keep 
any  intoxicating  liquor  with  intent  to  sell,  barter,  ex- 
change, give  away,  furnish  or  otherwise  dispose  of  the 
same,"  etc. 

It  will  be  seen  that  it  was  the  intention  of  the  pleader 

to  charge  appellee  with  keeping  intoxicating  liquor  with 

the  "intent  to  sell,"  etc.    This  is  the  second  offense 

1.  declared  in  the  statute.  This  section  of  the  stat- 
ute is  not  intended  to  apply  only  to  those  having 
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bonded  liquor,  but  is  to  be  general  in  its  appli- 

2.  cation.     Therefore  appellee's  first  contention  in 
his  motion  to  quash  is  erroneous.     His  second 

contention  that  the  exception  contained  in  the  proviso 
should  have  been  pleaded  is  also  erroneous.  Where  an 
exception  is  in  a  proviso,  or  in  a  subsequent  section  of 
the  statute,  it  need  not  be  pleaded.  Exceptions  which 
are  a  part  of  the  definition  of  the  offense  must  be 
pleaded.  Yazel  v.  State  (1908),  170  Ind.  535,  84  N. 
E.  972;  State  V.  Paris  (1912),  179  Ind.  446,  101  N.  E. 
497. 

If  the  lower  court  had  overruled  this  motion  to  quash 

and  appellee  were  here  questioning  the  correctness  of 

that  ruling,  it  would  be  proper  for  this  court  to 

3.  sustain  the  ruling  of  the  lower  court  on  the 
theory  that  appellee  had  waived  all  objections  to 

the  affidavit  except  those  pointed  out;  but,  the  court 
having  sustained  the  motion  to  quash,  we  must  assume, 
even  though  no  valid  reason  was  presented  by  appellee, 
that  the  court  knew  a  valid  reason,  and,  if  we  can  dis- 
cover one,  it  will  be  our  duty  to  sustain  the  action  of 
the  lower  court.  It  is  not  to  be  presumed  that  the 
trial  court  did  not  take  notice  of  more  than  was  pre- 
sented by  the  motion  which  he  sustained. 

Appellee  is  charged  with  keeping  six  pints  of  whisky 

"with  the  intent  to  sell,  barter,  exchange,  give  away, 

furnish  or  otherwise  dispose  of  the  same  or  use  within 

the  State  of  Indiana,*'  etc.    It  has  been  decided 

4.  many  times  that  it  is  sufficient  to  charge  a  crime 
in  the  language  of  the  statute,  but  this  state- 
ment of  the  law  should  not  be  taken  literally.  This 
does  not  mean  that  disjunctives  in  the  statute  may  be 
used.  The  meaning  of  the  statute  must  be  gathered 
and  the  substantive  words  or  their  equivalents  used. 
It  has  been  repeatedly  held  by  this  court  that,  where 
a  statute  declares  that  it  shall  be  unlawful  for  a  per- 
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son  to  do  this,  or  that,  or  that,  it  is  sufficient  to  charge 
the  several  acts  conjunctively,  but  it  is  not  sufficient  to 
charge  them  disjunctively  because  this  renders  the 
pleading  uncertain.  The  defendant  has  a  right  to  a 
direct  and  positive  charge  in  order  that  he  may  plead 
and  defend.  Where  a  statute,  as  here,  declares  it  un- 
lawful "to  keep  intoxicating  liquor  with  intent  to  sell, 
barter,  exchange,  give  away,  furnish  or  otherwise  dis- 
pose of  the  same,"  it  is  proper  to  charge  that  one  did 
unlawfully  keep  with  the  intent  to  sell,  barter,  ex- 
change, give  away,  furnish  and  otherwise  dispose  of  the 
same.  That  is  to  say,  the  state  may  charge  conjunc- 
tively all  of  the  acts  following  the  intent.  Bishop,  New 
Crim.  Proc.  (2d  ed.)  §586;  Davis  v.  State  (1885),  100 
Ind.  154;  State  v.  Stout  (1887),  112  Ind.  245,  13  N.  E. 
715;  Fahnestock  V.  State  (1885),  102  Ind.  156,  1  N.  E. 
372;  Regadanz  V.  State  (1908),  171  Ind.  387,  391,  86 
N.  E.  449.  It  will  therefore  be  seen  that  the  court  was 
correct  in  sustaining  the  motion  to  quash  this  affidavit 
because  it  was  bad  for  uncertainty. 

It  will  also  be  observed  that  the  affidavit  ends  the 
charging  part  with  "or  otherwise  dispose  of  or  lise." 

If  appellee  were  charged  with  unlawfully  keep- 
5.    ing  six  pints  of  whisky  with  the  intent  to  tise  the 

same,  this  would  not  charge  a  crime,  unless  per- 
chance he  were  one  who  came  within  the  provisos  of 
this  section — ^a  question  not  here  and  not  decided.  It 
certainly  is  not  unlawful  for  one  outside  of  those  hav- 
ing liquor  in  bond,  so  far  as  §4  of  this  statute  is  con- 
cerned, to  tise  the  liquor.  Use  is  a  broad  word.  He 
might  drink  it;  he  might  serve  it  to  his  guests  in  his 
home.  Now  ordinarily,  surplus  words  do  not  vitiate 
an  affidavit  or  indictment;  but  they  do  vitiate  it  when 
they  show  innocence.  One  of  the  grounds  for  quash- 
ing an  affidavit  or  indictment  is  that  it  contains  that 
which  is  a  justification  or  a  bar.    Subdivision  3,  §2065 
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Bums  1914,  Acts  1905  p.  584,  §194.  Therefore  this 
affidavit  pleaded  too  much  and  this  cannot  be  treated 
as  surplusage.  It  is  neither  in  apposition  to  that  which 
precedes,  nor  explanatory  of  it.  We  assume  that  the 
trial  court  saw  these  defects  in  this  affidavit,  and  that 
its  action  was  because  of  them. 

The  trial  court  was  correct  in  sustaining  the  motion 
to  quash,  and  the  judgment  is  affirmed. 

Note. — Reported  in  123  N.  E.  800.     See  tinder   (2)   22  Cyc 
844;   (4)  22  Cyc  380;  (5)  22  Cyc  368. 


Felker  et  al.  v.  Caldwell. 

[No.  23,377.    Filed  June  25,  1919.] 

Officers. — Claim  to  Office, — Injunctiaru — Where  the  title  to 
an  office  is  clearly  an  unsettled  question,  a  claimant  to  the 
office  may  be  enjoined  by  one  occupying  the  office  under  a 
claim  of  right  until  the  former  shall  have  established  his  title 
in  an  action  at  law.    p.  366. 

,  Constitutional  Law. — Statutes, — Validity, — PresumptiofLr— 
An  act  of  the  legislature  which  has  not  been  judicially  de- 
clared unconstitutional  or  invalid  is  presumed  to  be  a  valid 
law.    p.  367. 

Officers. — De  Facto, — Election  under  Invalid  Act, — One  who 
is  elected  or  appointed  to  an  office  under  an  unconstitutional 
statute,  before  such  statute  is  adjudged  to  be  so,  is  an  officer 
de  facto,    p.  367. 

States.  —  State  Statute,  —  Validity,  —  State  Question, — 
Whether  an  act  of  the  state  legislature  is  inhibited  by  the  state 
Constitution  is  a  state  and  not  a  federal  question,    p.  367. 

.  States. — Statute, — Interference  With  Interstate  Commerce, — 
Effect  of  Federal  Decision, — ^An  appointee  of  the  Governor  to 
the  office  of  state  supervisor  of  oil  inspection,  under  Acts  1901 
p.  516,  §7890  Bums  1914,  was  not  affected  as  to  his  title  to 
such  office  by  a  decision  of  the  federal  court  holding  such  act 
invalid  as  a  revenue  measure  as  to  interstate  shipments  of 
oil.    p.  368. 

.  Officers. — De  Facto, — Right  to  Injunctive  Relief, — Under 
Acts  1901  p.  516,  §7890  Bums  1914,  relative  to  oil  inspection 
and  the  appointment  of  a  supervisor  thereof,  though  the  duties 
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of  such  supervisor  were  extended  and  the  mode  of  compensa- 
tion was  changed  from  a  fee  to  a  salary  basis,  the  duties  of 
the  office  were  not  so  materially  changed  as  to  create  a  dif- 
ferent office  from  that  provided  in  the  previous  acts  of  1881 
and  1891  on  the  same  subject;  and  the  Governor's  appoint- 
ment of  such  inspector  imder  the  1901  act  was  an  appoint- 
ment to  an  existing  office  and  constituted  the  appointee,  at 
least,  a  de  facto  officer,  and  a  de  jure  officer  if  the  act  of  1901 
was  valid;  hence  such  appointee  was  entitled  to  injunctive  re- 
lief against  a  rival  claimant,  appointed  by  the  state  geologist 
under  the  ^ct  of  1891,  who  was  interfering  with  the  duties  of 
the  office,    p.  369. 

From  Marion  Circuit  Court,  (28,049) ;  Louis  B. 
Ewbank,  Judge. 

Action  by  Marion  Caldwell  against  Adam  H.  Felker 
and  others.  From  a  judgment  for  the  plaintiff,  the 
defendant  appeals.    Affirmed. 

Myers,  Gates  &  Ralston  and  Charles  E.  Cox,  for  ap- 
pellant, 

Ele  Stanshury,  Attorney-General,  U.  S.  Lesh  and 
John  F.  Robbins,  for  the  state. 

Myers,  J. — On  July  7,  1917,  appellee  brought  this 
suit  against  appellants,  Felker  and  his  deputies,  and 
thereafter  such  steps  were  taken  and  proceedings  had 
that  a  temporary  injunction  was  granted  enjoining  the 
appellants  and  all  other  persons  assuming  to  act  as 
deputies,  or  otherwise,  from  in  any  manner  interfering 
with  appellee  as  state  supervisor  of  oil  inspection,  or 
his  deputies  in  the  discharge  of  their  duties,  "until 
such  time  as  it  shall  first  be  established  by  the  adjudi- 
cation of  a  competent  tribunal  that  said  Adam  H.  Fel- 
ker had  a  superior  title  to  the  said  office  of  State  Super- 
visor of  Oil  Inspection,  or  until  the  further  order  of 
this  court."  It  further  appears  that  appellee  on  June 
22,  1917,  was  appointed  by  the  Governor  of  the  State 
of  Indiana,  state  supervisor  of  oil  inspection  under  the 
provision  of  an  act  of  the  general  assembly  approved 
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March  11,  1901.  Acts  1901  p.  516,  §7890  Bums  1914. 
He  thereupon  gave  bond  and  qualified  as  required  by 
law.  On  July  2,  1917,  appellant  Felker  was  appointed 
by  the  state  geologist  as  state  supervisor  of  oil  inspec- 
tion under  the  provisions  of  an  act  of  the  legislature. 
Acts  1891  p.  29.  Felker  gave  bond  and  qualified  as 
required  by  the  law  under  which  he^laims  to  act,  ap- 
pointed deputies  throughout  the  state,  and  proceeded 
to  take  steps  to  enforce  the  law  relating  to  the  inspec- 
tion of  oil,  etc. 

The  errors  here  assigned  on  the  rulings  of  the  trial 
court  challenge  the  legality  of  the  order  of  the  trial 
court  granting  a  temporary  injunction. 

Appellants  insist  that  a  court  of  equity  is  without 
jurisdiction  to  grant  injunctive  relief  in  a  case  where 
it  clearly  appears  that  the  real  controversy  involves 
the  title  to  a  public  office.  Appellee  takes  the  position 
that  by  virtue  of  his  appointment  and  commission  he 
was  a  de  facto  officer  acting  under  color  of  authority, 
and  as  such  officer  he  was  entitled  to  have  the  status 
quo  preserved  as  against  an  adverse  claimant  who  was 
interfering  with  him  in  the  performance  of  the  duties 
of  such  office,  until  such  time  as  the  title  thereto  could 
be  determined  in  a  proper  proceeding  for  that  purpose. 

Appellants'  insistence  is  not  well  taken  for  the  rea- 
son that  the  title  to  the  office  of  state  supervisor  of  oil 
inspection  was  clearly  an  unsettled  question,  and 

1.  in  such  cases  one  claimant  to  the  office  may  be 
enjoined  by  one  occupying  the  office  under  a 
claim  of  right  until  the  former  shall  have  established 
his  title  in  an  action  at  law.  Parsons  V.  Durand  (1897) , 
150  Ind.  203,  49  N.  E.  1047;  Brady  V.  Sweetland 
(1874),  13  Kan.  41;  State,  ex  rel.  V.  Superior  Court 
(1897),  17  Wash.  12,  48  Pac.  741,  61  Am.  St.  893; 
Reemelin  V.  Mosby  (1890),  47  Ohio  St.  570,  26  N.  E. 
717;  Rhodes  V.  Dnver  (1901),  69  Ark.  606,  65  S.  W. 
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106,  86  Am.  St.  215;  Stenglein  v.  Saginaw  Circuit 
Jvdge  (1901),  128  Mich.  440,  87  N.  W.  449;  Guillotte 
V.  Paincy  (1889),  41  La.  Ann.  333,  6  South.  507,  5  L. 
R.  A.  403 ;  2  Joyce,  Injunctions  §1380 ;  2  High,  Injunc- 
tions (4th  ed.)  §1315. 

In  this  state  public  offices  are  either  constitutional 
or  legislative.  In  this  case  the  office  in  question  is  not 
a  constitutional  one;  consequently  it  must  be  one  cre- 
ated by  the  legislature  or  none  exists.  However,  the 
power  of  the  legislature  to  create  it  is  not  questioned, 
nor  is  there  any  constitutional  objection  urged. 

In  considering  the  questions  here  presented,  the  cir- 
cumstances existing  at  the  time  the  trial  court  gave  its 
decision  must  not  be  overlooked.    With  this  ob- 

2.  servation  in  mind,  it  will  be  seen  that  at  that 
time  the  act  of  1901,  supra,  was  on  our  statute 

books,  and  presumably  a  valid  law.  State,  ex  rel.  v. 
BiUheimer  (1912),  178  Ind.  83,  96  N.  E.  801;  Hanly 
v.  Sims  (1910),  175  Ind.  345,  93  N.  E.  228,  94  N.  E. 
401;  Cincinnati,  etc.,  R.  Co.  V.  McCuUom  (1915),  183 
Ind.  556,  109  N.  E.  206,  Ann.  Cas.  1917E  1165.  At 
least,  if  it  was  unconstitutional  or  invalid  for  any  rea- 
son, it  was  not  so  judicially  declared. 

This  court  in  the  case  of  Parker  V.  State  (1893),  133 

Ind.  178,  200,  32  N.  E.  836,  33  N.  E.  119,  18  L.  R.  A. 

567,  said :  "It  seems  to  be  well  settled  that  one  who  is 

elected  or  appointed  to  an  office  under  an  un- 

3.  constitutional  statute,  before  it  is  adjudged  to 
be  so,  is  an  officer  de  facto.'' 

Appellee  was  appointed  and  qualified  under  the  act 

of  1901.     This  act  for  more  than  sixteen  years  was 

acquiesced  in  by  all  parties  concerned  as  well  as  the 

public  generally.     True,  on  June  27,  1917,  the 

4.  District  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  on  the  ground  that  the  act  of 
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1901  was  a  revenue  measure,  enjoined  appellee 
5.  from  inspecting  and  interfering  with  oils  which 
were  interstate  shipments.  However  this  may 
be,  the  question  of  the  validity  of  the  act  under  which 
appellee  was  appointed  was  not  then  pending  before, 
or  determined  by,  any  court  of  this  state,  nor  had  this 
court  passed  on  the  effect  of  the  federal  court  decision. 
We  take  it  for  granted  that  the  federal  court  did  not 
pass  on  the  question  as  to  whether  or  not  the  act  was 
inhibited  by  our  state  Constitution.  That  is  a  state 
question.  Ex  Parte  Spencer  (1912),  228  U.  S.  652, 
664,  33  Sup.  Ct.  709,  57  L.  Ed.  1010.  While  the  deci- 
sion of  the  federal  court  had  the  effect  of  excluding  in- 
terstate shipments  of  oil  from  the  operation  of  certain 
provisions  of  the  statute  under  which  appellee  was  act- 
ing, yet  it  is  not  our  understanding  that  such  decision 
in  any  wise  affected  appellee's  title  to  the  office  of  state 
supervisor  of  oil  inspection.  The  question  of  title  to 
the  office  is  not  here  involved,  and  will  not  be  con- 
sidered as  a  question  presented  by  this  record.  Par- 
sons V.  Durand,  supra. 

In  1881  (Acts  1881  p.  571),  a  general  law  on  the 
subject  of  inspection  of  oils  was  enacted,  and  the  Gov- 
ernor was  thereby  authorized  to  appoint  for  the  term 
of  two  years  a  suitable  person  with  certain  specific 
qualifications  to  perform  the  duties  required  by  that 
act.  In  1891  (Acts  1891  p.  29),  the  general  assembly 
expressly  created  the  office  of  state  supervisor  of  oil 
inspection,  prescribed  the  duties  thereof,  fixed  the  com- 
pensation of  such  officer,  and  abolished  the  office  known 
by  the  act  of  1881  as  state  inspector  of  oils,  and  gave 
the  appointive  power  to  the  state  geologist,  who  was 
authorized  to  fill  the  office  by  appointment  for  a  term 
of  four  years.  This  enactment  was  challenged  and  held 
valid  by  this  court  in  the  case  of  State,  ex  rel.  v.  Hyde 
(1891),  129  Ind.  296,  28  N.  E.  186,  13  L.  R.  A.  79. 
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Looking  to  the  law  in  force  in  1891,  on  the  subject  now 
being  considered,  it  will  be  seen  that  the  two  acts — 
1881  and  1891 — ^together  furnished  the  law  at  that 
time  in  this  state  on  the  subject  of  oil  inspection.  That 
law  for  a  period  of  ten  years  thereafter  was  enforced 
by  an  officer  characterized  as  "state  supervisor  of  oil 
inspection." 

The  1901  act,  supra,  was  entitled  "An  Act  regulating 
the  inspection  of  oils  and  other  petroleum  products, 
providing  penalties  for  its  violation  and  repealing  all 
former  laws,  and  laws  in  conflict  therewith,"  This  act, 
as  its  title  indicates,  has  reference  to  the  manner  of 
inspecting  oils  and  other  petroleum  products  only.  It 
has  no  provision  expressly  creating  an  office,  but  pro- 
vides that  such  inspection  as  therein  designated  shall 
be  made  by  the  state  supervisor  of  oil  inspection,  an 
office  theretofore  created  by  positive  legislative  action, 
and  at  that  time  being  administered  by  an  incumbent 
who,  so  far  as  it  appears  from  this  act,  was  to  continue 
in  office  until  January  1,  1903,  when  by  the  provisions 
of  this  act  the  Governor  was  to  appoint  his  successor 
and  every  four  years  thereafter.  Under  this  act,  the 
duties  of  the  state  supervisor  of  oil  inspection  were  not 
materially  different  from  those  required  of  this  officer 
under  the  act  of  1881,  except  that  his  duties  were  ex- 
tended to  include  the  inspection  of  gasoline,  petroleum- 
ether,  or  similar  or  like  substances  under  whatever  name 
called. 

Under  the  former  acts  this  officer  was  compensated 

by  fees  collected  from  those  requiring  his  services,  while 

in  the  1901  act  he  received  a  salary  of  $2,500  per 

6.    year  to  be  paid  out  of  the  state  treasury.  His  sal- 
ary since  1903  has  been  by  the  appropriation  act 
increased  to  $3,500  per  year,  with  an  addition  of  $600  for 
office  expenses,  and  in  1915  the  legislature  appropriated 
Vol.  188—24 
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$500  for  office  expenses,  $500  for  traveling  expenses,  and 
$900  for  clerk  hire.  Acts  1915  p.  349.  A  minor  change 
was  made  in  the  appointment  of  deputies  who  were  to 
receive  only  one-half  of  the  fees  provided  for  inspec- 
tion, and  the  other  one-half  was  to  be  paid  to  the  state 
treasury  for  the  benefit  of  the  general  fund  of  the  state. 
Appellant  calls  our  attention  to  these  changes,  and  in- 
sists tiiat  they  tend  to  show  that  the  general  assembly 
in  passing  this  last  act  contemplated,  and  intended  to 
create,  another  and  different  office  from  that  created 
by  the  act  of  1891.  We  are  not  convinced  that  this  act 
should  be  so  construed.  We  are  not  prepared  to  say 
that  a  mere  change  in  compensating  this  officer  from 
a  fee  basis  to  a  salary  basis  is  sufficient  to  create  a  new 
office,  but,  on  the  contrary,  we  are  persuaded  that  the 
legislature,  in  re-enacting  the  act  of  1881  relative  to 
the  duties  of  the  inspecting  officer  and  method  to  be 
followed  by  him  in  inspecting  oil,  gasoline,  petroleum- 
ether  and  other  petroleum  products,  and  providing  that 
the  state  supervisor  of  oil  inspection  shall  perform 
these  duties,  did  intentionally  recognize  the  office  cre- 
ated by  the  act  of  1891  as  an  existing  office,  so  that 
when  the  Governor  of  this  state  appointed  appellee  as 
the  successor  of  the  resigned  incumbent,  as  shown  by 
this  record,  the  appointment  was  to  a  legally  existing 
office,  and  appellee's  possession  of  the  books,  papers  and 
paraphernalia  of  the  office  under  his  appointment  made 
him  a  de  facto  officer  at  least,  and  a  de  jure  officer  in 
case  the  act  under  which  he  received  his  appointment 
was  valid.  So  that  therefore  when  the  proceedings  in 
this  case  brought  to  tiie  attention  of  the  trial  judge, 
acting  as  a  chancellor,  a  state  of  facts  showing  an  exist- 
ing office  with  two  claimants,  one  in  possession  per- 
forming the  duties  of  the  office,  claiming  his  authority 
to  act  under  an  appointment  authorized  by  the  law  not 
judicially  declared  invalid,  and  the  other  claiming  the 
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right  to  administer  the  affairs  of  the  same  office  by 
virtue  of  his  appointment  under  another  law,  a  de  facto 
officer  was  shown  on  the  part  of  the  former  entitling 
him  to  injunctive  relief.  Johnston  V.  Jones  (1872),  23 
N.  J.  Eq.  216. 

In  Carleton  v.  People  (1862) ,  10  Mich.  249,  it  is  said : 
"All  that  is  required  when  there  is  an  office,  to  make 
an  officer  de  facto,  is,  that  the  individual  claiming  the 
office  is  in  possession  of  it,  performing  its  duties,  and 
claiming  to  be  such  officer  under  color  of  an  election 
or  appointment,  as  the  case  may  be.  It  is  not  neces- 
sary his  election  or  appointment  should  be  valid,  for 
that  would  make  him  an  officer  de  jure."  In  the  case 
of  Ervnn  V.  Jersey  City  (1897),  6  N.  J.  Law  141,  144, 
37  Atl.  732,  733,  64  Am.  St  584,  it  is  said:  "When  an 
official  person  or  body  has  apparent  authority  to  ap- 
point to  public  office,  and  apparently  exercises  such 
authority,  and  the  person  so  appointed  enters  upon 
and  performs  the  duties  of  such  office,  his  acts  will  be 
held  valid  in  respect  to  the  public,  whom  he  represents, 
and  to  third  persons,  with  whom  he  deals  officially,  not- 
withstanding there  was  a  want  of  power  to  appoint  him 
in  the  person  or  body  which  professed  to  do  so."  See, 
also.  Ex  Parte  Parks  (1880),  3  Mont.  426,  428,  430; 
Buck  V.  Hawley  (1906),  129  Iowa  406,  408,  105  N.  W. 
688. 

Since  the  submission  of  this  cause,  the  act  of  1901 
has  been  held  invalid  by  this  court  in  the  case  of  Cald- 
weU V.  State,  ex  rel.  (1918),  187  Ind.  617,  119  N.  E. 
999.  That  case  was  a  proceeding  in  quo  warranto  to 
try  the  title  to  the  office  of  state  supervisor  of  oil  in- 
spection, wherein  it  was  held  that  the  act  of  1881  is  in 
force  except  as  amended  and  modified  by  the  act  of 
1891. 

The  question  involved  in  this  latter  case  was  clearly 
for  the  law  side  of  the  court.    When  the  question  thus 
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presented  was  determined,  the  remedy  invoked  and 
granted  in  this  case  served  its  purpose,  but  it  is  neces- 
sary that  the  cause  be  sent  back  to  the  trial  court  for 
a  final  disposition  in  that  court. 

Our  attention  has  been  called  to  the  case  of  Norton 
V.  Shelby  County  (1885),  118  U.  S.  425,  6  Sup.  Ct.  1121, 
30  L.  Ed.  178,  as  authority  for  the  proposition  that 
there  cannot  "be  a  de  facto  office,  under  a  con- 
stitutional government.'*  In  our  view  of  the  instant 
case,  the  question  suggested  is  unimportant  in  the 
decision  of  this  case,  and  we  therefore  express  no 
opinion  on  it.  However,  in  the  case  of  State  v. 
Pooler  (1909),  105  Me.  224,  74  Atl.  119,  24  L.  R. 
A.  (N.  S.)  408,  134  Am.  St.  543,  the  question  of 
whether  or  not  there  may  be  a  de  facto  officer  without 
a  de  jure  office  is  thoroughly  considered,  as  also  the 
case  of  State  v.  CarroU  (1871),  38  Conn.  449,  9  Am. 
Rep.  409,  and  the  Norton  case,  the  two  leading  cases 
often  referred  to  in  the  books  as  sustaining  the  doc- 
trine appellants  would  have  this  court  announce.  Each 
of  these  cases  is  analyzed,  and  the  conclusion  is  reached 
that  there  can  be  no  reasonable  doubt  that  there  may 
exist  a  de  facto  office  as  well  as  a  de  facto  officer.  See, 
also,  Lang  V.  Bayonne  (1906),  74  N.  J.  Law  455,  68 
Atl.  90,  122  Am.  St.  391,  12  Ann.  Cas.  961,  and  note 
to  same  case,  15  L.  R.  A.  (N.  S.)  93;  State,  ex  rel.  V. 
Bailey  (1908),  106  Minn.  138,  118  N.  W.  676,  19  L.  R. 
A.  (N.  S.)  775,  130  Am.  St.  592,  16  Ann.  Cas.  338. 
Judgment  affirmed. 

Lairy,  C.  J.,  and  Townsend,  J.,  dissent. 

Note.— Reported  in  123  N.  E.  794.  Officers:  public,  election 
or  appointment  under  unconstitutional  statute,  as  de  fcicto  officer, 
Ann.  Cas.  1915C  498;  who  are  de  facto  officers,  19  Am.  Dec.  63, 
29  Cyc  1391.    See  under  (1)  29  Cyc  1418;  (6)  29  Cyc  1416. 
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DuNviLLE  V.  State  op  Indiana, 

[No.  23,401.    Filed  June  25,  1919.] 

1.  Criminal  Law. —  Manslaughter. — Definition, —  C<yntm<mrLaw 
Construction. — Since  §2239  Bums  1914,  Acts  1905  p.  584,  §351, 
defining  manslaughter,  was  adopted  bodily  from  the  common 
law,  the  legislature  must  have  intended  to  adopt  the  common- 
law  meaning  of  the  words  used.    p.  375. 

2.  Homicide. — Manslaughter. — Wanton  Recklessness. — ^'Unlaw- 
ful  Act." — Proodmate  Cause. — Evidence. — ^The  words  "unlaw- 
ful act"  contained  in  the  statutory  definition  of  manslaughter 
(§2239  Bums  1914,  Acts  1905  p.  584,  §351)  are  as  broad  in 
their  content  as  they  were  at  common  law,  and  therefore  in- 
clude not  only  acts  prohibited  by  statute  but  also  conduct  in- 
volving such  wilfulness  as  to  show  a  wanton  recklessness  as 
to  the  life  and  limb  of  others;  but  in  either  case,  to  support  a 
conviction  for  manslaughter,  the  evidence  must  show  that  the 
imlawful  act  was  the  proximate  cause  of  the  death,    p.  375. 

3.  Homicide. — Manslaughter. — Wanton  Recklessness. — Intent. — 
Where  one  acts  in  violation  of  a  statute  under  circumstances 
showing  reckless  disregard  for  the  life  and  limb  of  others,  and 
this  violation  is  the  proximate  cause  of  the  death  of  another, 
the  law  implies  an  intent  to  commit  involuntary  manslaughter, 
p.  375. 

4.  Homicide. — Manslaughter. — Proximate  Cause. — ^In  a  prosecu- 
tion for  manslaughter,  based  on  a  violation  of  the  Motor 
Vehicle  Act  (§10476  Bums  1914,  Acts  1913  p.  779,  §16),  evi- 
dence showing  that  the  accused,  while  on  a  motorcycle,  ran  into 
and  killed  a  two-year-old  child,  who  suddenly  started  across 
the  street  and  stopped  in  front  of  the  motorcycle,  but  which 
failed  to  show  that  such  violation  was  the  proximate  cause  of 
the  death  and,  when  considered  as  a  whole,  showed  at  most 
only  negligence  on  the  part  of  the  accused  is  insufficient  to 
support  a  conviction,    p.  379. 

From  the  Marion  Criminal  Couri;  (46,374) ;  James  A. 
Collins,  Judge. 

Prosecution  by  the  State  of  Indiana  against  James 
Dunville.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Reversed. 

James  M.  Leathers,  for  appellant. 
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Ele  Stansbury,  Attorney-General,  and  Edtoard  Af. 
White,  for  the  state. 

TOWNSEND,  J. — Appellant  was  tried  by  the  court,  con- 
victed of  involuntary  manslaughter  and  sentenced.  The 
questions  are  presented  by  a  motion  for  new  trial :  (1) 
finding  not  sustained  by  sufficient  evidence;  (2)  finding 
contrary  to  law. 

The  indictment  is  in  two  counts,  and  it  will  be  neces- 
sary to  set  out  the  substance  only  of  so  much  of  each 
count  as  will  make  understandable  the  questions  dis- 
cussed in  this  opinion. 

The  first  count  charges,  in  substance,  that  appellant 
drove  a  motorcycle  north  on  Dearborn  street,  in  the 
city  of  Indianapolis,  at  a  speed  in  excess  of  twenty- 
five  miles  per  hour,  which  was  greater  than  was  rea- 
sonable and  prudent,  having  regard  to  the  traffic  and 
use  of  the  street  at  the  time  and  place;  that  this  rate 
of  speed  was  such  as  to  endanger  the  life  and  limb  of 
persons  traveling  on  or  using  the  street  at  the  time 
and  place ;  that  as  a  result  of  this  speed  he  lacked  con- 
trol of  the  motorcycle ;  that  as  a  result  of  all  of  this  he 
ran  his  motorcycle  upon  and  against  the  person  of 
Frances  Held,  inflicting  injuries  which  caused  her  death 
on  the  following  day. 

So  much  of  the  substance  of  the  second  count  as  is 
necessary  charges  that  he  ran  his  motorcycle  at  a  speed 
of  thirty  miles  per  hour  on  this  street;  that  by  reason 
of  this  speed  he  lacked  control;  that  he  operated  his 
motorcycle  without  regard  to  the  safety  of  other  per- 
sons lawfully  using  said  street;  that  as  a  result  of  his 
speed  and  lack  of  control  he  ran  upon  and  against 
Frances  Held,  inflicting  the  injuries  of  which  she  died 
the  following  day. 

The  statute  is :  "Whoever  unlawfully  kills  any  human 
being  without  malice,  express  or  implied,  either  volun- 
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tarily  upon  a  sudden  heat,  or  involuntarily,  but  in  the 
commission  of  some  unlawful  act,  is  guilty  of  man- 
slaughter, and  on  conviction,  shall  be  imprisoned  in  the 
state  prison  not  less  than  two  years,  nor  more  than 
twenty-one  years,"  §2239  Bums  1914,  Acts  1905  p. 
684,  §351,  The  above  declaration  of  the  crime  of  man- 
slaughter is  adopted  bodily  from  the  conmion-law  defi- 
nition.   4  Blackstone,  Commentaries. 

While  it  is  true  that  all  crimes  in  this  state  are  statu- 
tory, yet  the  legislature,  having  adopted  the  common- 
law  definition  of  manslaughter,  must  have  in- 

1.  tended  to  adopt  the  content  of  each  and  every 
word  in  the  act  as  defined  at  common  law. 

Appellant  is  here  charged  with  involuntary  man- 
slaughter.   Each  count  of  the  indictment  charges  a 
violation  of  the  Motor  Vehicle  Act  as  to  speed. 

2.  §10476c  Bums  1914,  Acts  1913  p.  779,  §16.  The 
two  words  "unlawful  act"  contained  in  the  statu- 
tory definition  of  involuntary  manslaughter  must 

3.  be  taken  to  be  as  broad  in  their  content  as  they 
were  at  common  law.   These  words  embody  more 

than  an  act  prohibited  by  positive  statute.  One  may 
be  guilty  of  involuntary  manslaughter  if  he  conducts 
himself,  in  a  given  set  of  circumstances,  with  such 
wilful  disregard  for  the  rights  of  others  as  to  show  a 
wanton  recklessness  as  to  the  life  and  limb  of  other 
persons.  It  is  also  true  that,  if  he  is  acting  in  viola- 
tion of  a  positive  statute  under  circumstances  that  show 
a  reckless  disregard  for  the  life  and  limb  of  others,  and 
this  violation  is  the  proximate  cause  of  the  death,  the 
law  then  implies  an  intent  to  do  the  injury  and  makes 
him  guilty  of  involuntary  manslaughter.  Whether  the 
unlawful  act  committed  is  the  one  which  we  have  first 
above  indicated,  or  the  second  one  pointed  out,  it  is  al- 
ways necessary  that  the  evidence  show  that  the  unlaw- 
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ful  act  is  the  proximate  cause  of  the  death.    People  v. 
Barnes  (1914),  182  Mich.  179,  199,  148  N.  W.  400. 

The  evidence  in  this  case  shows  that  Frances  Held,  the 
little  girl  who  was  killed,  was  two  years  and  nine  months 
old.  The  evidence  shows  that  appellant  on  September 
8,  1916,  between  5:30  and  6  o'clock,  was  driving  his 
motorcycle  north  on  Dearborn  street,  in  the  city  of  In- 
dianapolis ;  that  he  ran  upon  and  against  Frances  Held 
in  the  block  between  Pratt  and  St.  Clair  streets.  It  is 
not  definitely  disclosed  by  the  evidence  where  in  the 
block  this  accident  occurred,  other  than  that  the  little 
girl  came  into  the  street  opposite  the  Reynold's  side- 
walk. Witnesses  testified  to  the  speed  of  appellant  at 
points  not  definitely  disclosed  by  the  evidence,  but 
shown  to  be  from  a  half  block  to  21/^  blocks  south  from 
the  scene  of  the  accident.  The  evidence  does  not  dis- 
close anything  as  to  the  condition  of  the  traffic  on  the 
street,  or  the  length  of  block  or  blocks  talked  about  by 
the  witnesses.  In  fact,  it  affirmatively  appears  from 
the  evidence,  if  anything,  that  the  only  person  upon 
the  street  within  that  block  was  the  little  child,  Frances 
Held;  and  the  evidence  shows  that  she  ran  suddenly 
across  the  street  and  stopped  immediately  in  front  of 
appellant's  motorcycle;  that  he  tried  to  avoid  her;  that 
he  tripped  his  machine  down,  throwing  his  companion, 
who  was  on  the  rear  seat,  against  the  curb,  rendering 
him  unconscious ;  that  this  all  occurred  so  suddenly  that 
he  did  not  have  time  to  shut  the  engine  off,  and  it  drove 
the  motorcycle,  while  resting  upon  its  pedal,  across 
the  street  and  kept  running  until  appellant  went  over 
and  shut  it  off.  One  witness  testified  that  the  child, 
Frances  Held,  came  from  the  west  side  of  the  street.  It 
is  not  made  to  appear  how  far  away  appellant  was 
when  she  came,  or  whether  he  was  any  appreciable  dis- 
tance south  of  where  the  accident  occurred.  Another 
witness  testified  that  she  came  from  the  east  side  of 
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the  street,  but  it  is  not  made  to  appear  how  far  appel- 
lant was  away  when  she  came,  or  what  opportunity  he 
had  to  see  her.  All  the  witnesses  agree  that  the  acci- 
dent occurred  near  the  east  curb  of  the  street  at  a  point 
on  the  street  where  appellant  had  a  right  to  be  in  going 
north.  It  is  not  shown  how  far  away  the  witness  was 
who  testified  that  the  child  came  from  the  west  side  of 
the  street,  nor  is  it  made  to  appear  that  appellant  had 
the  same  opportunity  to  see  her,  if  she  came  from  that 
side  of  the  street,  that  this  witness  had.  It  is  not  shown 
how  far  the  witness  was  away  who  testified  that  the 
child  came  from  the  east  side  of  the  street,  nor  is  it 
made  to  appear  that  appellant  had  the  opportunity  to 
see  the  child  that  this  witness  had.  There  is  not  a  syl- 
lable of  evidence  in  the  record  as  to  the  width  of  the 
street;  no  evidence  as  to  whether  the  child  came  from 
a  hidden  position  with  reference  to  appellant.  All  of 
the  witnesses  who  testified  about  the  accident  appear  to 
have  been  south  on  the  street  anjrwhere  from  a  half 
block  to  21^  blocks — ^how  far  from  the  point  of  acci- 
dent is  not  further  disclosed.  There  is  not  a  syllable 
of  evidence  in  the  record  as  to  how  long  the  block  is 
where  the  accident  occurred. 

The  testimony  of  the  appellant  is  that  he  had  just 
passed  around  a  wagon  which  was  standing  on  the  east 
side  of  the  street;  that  as  he  passed  around  this  wagon 
he  shut  off  the  power  on  his  motorcycle;  that  he  was 
back  to  his  position  on  the  east  side  of  the  street,  and 
had  proceeded  about  200  feet  when  he  discovered  im- 
mediately in  front  of  him  this  child,  who  stopped  right 
in  front  of  his  wheel.  He  says  that  he  tried  to  avoid  her 
but  she  stopped  in  front  of  his  wheel.  All  of  the  wit- 
nesses agree  that  he  tried  to  avoid  her,  but  she  ran  sud- 
denly into  the  street  and  stopped  in  front  of  his  wheeL 
The  testimony  as  to  his  speed  at  the  south  comer  of  this 
block  and  for  two  blocks  farther  south  is  rather  re- 
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mote,  considering  the  fact  that  nothing  appears  to 
show  how  far  these  points  were  from  the  scene  of  the 
accident.  It  is  a  matter  of  common  knowledge  that 
motor  vehicles  may  be  accelerated  and  retarded  very 
rapidly.  But  whatever  may  be  said  as  to  the  inferences 
that  the  lower  court  drew  from  the  testimony  about  ap- 
pellant's speed,  and  whether  the  lower  court  was  war- 
ranted in  drawing  the  inference  that  he  was  exceeding 
the  speed  limit  of  fifteen  miles  per  hour  at  the  time  the 
child  was  struck,  becomes  material  only  when  it  is 
shown  that  the  accident  would  not  have  occurred  just 
as  it  did,  had  appellant  been  going  at  a  lawful  rate. 

Counsel  for  the  appellant,  in  a  very  able  brief  in  which 
many  authorities  are  collated,  sets  out  the  law  of  in- 
voluntary manslaughter.  Counsel  for  the  state  admit 
that  this  exposition  of  the  law  is  a  correct  one,  but  they 
wholly  deny  that  the  conduct  of  this  child  in  suddenly 
coming  into  the  street  has  anything  to  do  with  this  case, 
Their  contention  is,  if  we  understand  them,  that  if  it 
was  shown  that  appellant  was  violating  the  speed  law, 
and  that,  as  some  of  the  evidence  shows,  he  was  looking 
back,  or  looking  to  the  side  at  some  men  who  attracted 
his  attention  on  the  east  side  of  the  street,  and  for  that 
reason  did  not  see  the  child,  that  he  is  therefore  guilty 
of  manslaughter.  Counsel  for  the  state  say  that  con- 
tributory negligence  of  the  child  has  nothing  to  do  with 
the  case.  This  is  true  in  a  sense.  It  is  not  a  question 
of  contributory  negligence.  Of  course,  we  know  that 
a  child  two  years  and  nine  months  old  is  not  sui  juris 
and  cannot  be  guilty  of  negligence,  or  contributory  neg- 
ligence, in  the  ordinary  sense  of  those  terms ;  but  the 
conduct  of  this  child,  in  the  circumstances  shown  by 
the  evidence,  is  just  as  cogent  in  breaking  down  the 
intent  which  the  law  imputes  to.  appellant  after  the 
event,  as  like  conduct  on  the  part  of  an  adult  in  like  cir- 
cumstances would  be  in  repelling  such  imputation.    It 
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is  not  a  question  of  contributory  negligence,  but  it  is 
one  of  proximate  cause. 

So  the  question  is.  Did  appellant  conduct  himself  at 
the  time  and  place  in  such  manner  as  to  show  a  wilful 
and  wanton  disregard  for  the  rights  of  others,  from 
which  the  law  infers  an  intent  to  cause  death,  and  did 
his  conduct  cause  the  death?  It  will  be  conceded  that, 
if  appellant  were  driving  his  motorcycle  down  the 
street,  and  the  facts  showed  that  he  saw,  or  had  reason 
to  know  that  little  children  were  upon  the  street  who 
were  of  such  tender  age  as  not  to  know  the  dangers  or 
heed  warning  signals,  it  would  be  his  duty  so  to  con- 
duct himself  as  not  to  injure  them,  and  in  the  event  that 
he  wilfully  and  wantonly  disregarded  that  duty  and  his 
conduct  resulted  in  the  death  of  one  of  them,  he  would 
be  guilty  of  involuntary  manslaughter.  Circumstances 
could  well  be  conceived  in  which  he  would  be  guilty  of 
involuntary  manslaughter  if  he  drove  the  motor  vehicle 
even  at  one  mile  an  hour  in  a  street  crowded  with  little 
children — or  even  crowded  with  adults. 

The  most  the  evidence  discloses  is  negligence  on  the 

part  of  appellant.    For  aught  that  appears  in  this  case, 

the  proximate  cause  of  Frances  Held's  death  was 

4.  the  fact  that  she  ran  in  front  of  appellant's  motor- 
cycle and  suddenly  stopped.  For  aught  that  is 
shown  by  the  evidence,  the  accident  would  have  occurred 
had  appellant  been  proceeding  in  the  most  careful  man- 
ner. 

An  apt  authority  involving  most,  if  not  all,  of  the 
salient  principles  here  discussed  is  found  in  People  v. 
Barnes,  supra. 

The  finding  of  the  court  is  not  sustained  by  sufficient 
evidence,  and  is  therefore  contrary  to  law.  The  judg- 
ment is  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 
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Note. — ^Reported  in  123  N.  E.  689.  Criminal  law,  adoption  in 
relation  to  crimes,  Ann.  Cas.  1913E  1246,  21  Cyc  735.  See  under 
(2)  21  Cyc  771. 


Bennett  v.  State  op  Indiana. 

[No.  23,513.    FUed  June  26,  1919.] 

1.  Indictment  and  Information. — Assault  and  Battery  with 
Intent. — Motion  to  Quash. — A  motion  to  quash  an  indictment 
for  assault  and  battery  with  intent  to  commit  murder,  when 
directed  to  the  whole  indictment,  should  be  overruled  where 
the  assault  and  battery  is  sufficiently  charged,    p.  381. 

2.  Homicide.  —  Appeal.  —  Defective  Indictment,  —  One  who  is 
charged  with  assault  and  battery  with  intent  to  commit  mur- 
der, and  who  is  convicted  of  assault  and  battery  only,  cannot 
justly  complain  that  the  indictment  does  not  sufficiently  charge 
the  felonious  intent  to  murder,    p.  382. 

3.  Criminal  Law. —  Appeal — Presumptions. —  The  burden  of 
making  an  affirmative  showing  of  error  is  on  the  complaining 
party,  and,  in  the  absence  of  such  showing,  the  court  on  ap- 
peal, as  a  general  rule,  will  indulge  all  reasonable  presump- 
tions in  favor  of  the  rulings  of  the  trial  court,    p.  382. 

4.  Criminal  Law. — AppeaL  —  Presumptions.  —  Instntctions. — 
Where  all  the  instructions  are  not  in  the  record  and  the 
defendant  complains  that,  after  proper  and  timely  request  to 
instruct  the  jury  in  writing,  the  judge  read  the  indictment 
and  the  section  of  the  statute  defining  the  offense  charged 
without  copying  them  into  the  written  instructions,  it  will  be 
presumed  on  appeal,  in  the  absence  of  affirmative  showing  to 
the  contrary,  that  the  judge  complied  with  the  request,  either 
by  copying  the  parts  objected  to  into  the  instructions  before 
reading  them,  or,  on  objection  being  made,  by  rereading  the 
same  after  copying  them  into  the  instructions,    p.  382. 

5.  Criminal  Law. — Appeal — Record. — Motion  for  New  Trial — 
Alleged  errors  that  the  verdict  of  the  jury  is  contrary  to  law 
and  that  it  is  not  sustained  by  the  evidence,  assigned  as 
grounds  for  a  new  trial,  present  no  question  for  review  in 
the  absence  of  the  evidence  from  the  record,    p.  386. 

6.  Criminal  Law.— i4ppeaZ.—jBnV/8.— Alleged  error  of  the  court 
in  finding  for  the  state  on  the  defendant's  plea  in  abatement 
presents  no  question  for  review  where  such  defendant  fails  to 
set  out  in  his  brief  a  copy,  or  the  substance,  of  such  plea  and 
fails  to  show  in  the  brief  what  disposition  was  made  thereof, 
p.  386. 
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7.  Criminal  Law.— Pica.— nStondin^  Mute.— Where  the  defend- 
ant stands  mute  or  refuses  to  plead  to  the  charge,  it  is  the 
duty  of  the  court  to  enter  a  plea  of  not  sruilty.    p.  886. 

From  Greene  Circuit  Court;  Thomas  Van  Buskirk, 
Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  Stanley 
Bennett.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Affirmed. 

Charles  C.  Whitlock  and  Webster  V.  Moffett,  for  ap- 
pellant. 

Ele  Stansbury,  Attorney-General,  and  Dale  F.  Starts- 
bury,  for  the  state. 

WiLLOUGHBY,  J. — ^This  was  a  prosecution  against  ap- 
pellant and  another  by  indictment  under  §2240  Bums 
1914,  Acts  1905  p.  584,  §352,  for  assault  and  battery 
with  intent  to  commit  murder.  The  appellant  was 
tried  separately  by  jury,  and  a  verdict  was  rendered 
finding  him  guilty  of  assault  and  battery  only.  Judg- 
ment was  rendered  on  the  verdict  and  defendant  ap- 
peals. The  errors  relied  on  for  reversal  are :  (1)  Error 
in  overruling  appellant's  motion  to  quash  the  indictment. 
(2)  Error  in  the  court  overruling  appellant's  motion 
for  a  new  trial. 

The  indictment,  omitting  the  formal  parts  and  signa- 
ture, is  as  follows:  "That  at  Green  County,  in  the 
State  of  Indiana,  on  the  4th  day  of  December,  1917,  one 
Stanley  Bennett  and  William  Stevenson  did  then  and 
there  unlawfully  and  feloniously,  and  in  a  rude  and  in- 
solent and  angry  manner  touch,  beat,  strike,  kick  and 
wound  Will  R.  Vosloh,  with  the  felonious  intent,  then 
and  there  and  thereby  to  kill  and  murder  said  Will 
Vosloh." 

A  motion  to  quash  was  directed  to  the  whole  indict- 
ment. If  it  was  good  as  an  indictment  for  assault 

1.    and  battery  only,  the  motion  was  correctly  over- 
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ruled.  Greer  v.  State  (1875),  50  Ind.  267,  19  Am. 
Rep.  709;  McGuire  v.  State  (1875),  50  Ind.  284; 
Stucker  V.  State  (1908),  171  Ind.  441,  84  N.  E.  971. 

Appellant  insists  that  the  indictment  does  not  cor- 
rectly charge  the  felonious  intent  to  murder.     The  in- 
dictment sufficiently  charges  the  commission  of 

2.  the  crime  of  assault  and  battery  as  defined  by 
§2242  Bums  1914,  Acts  1905  p.  584,  §354,  and, 

as  the  accused  was  convicted  of  assault  and  battery  only, 
he  is  not  in  a  position  to  complain  or  insist  that  the  in- 
dictment does  not  sufficiently  charge  the  felonious  in- 
tent. Having  been  convicted  of  assault  and  battery 
only,  the  sufficiency  of  the  indictment  as  to  the  intent 
presents  a  moot  question  which  we  are  not  required  to 
decide.  Stucker  V.  State,  supra.  Parks  V.  State 
(1902),  15-9  Ind.  211,  215,  64  N.  E.  862,  59  L.  R.  A.  190. 

There  is  no  attempt  to  bring  any  evidence  into  the 
record.  There  is  no  bill  of  exceptions  purporting  to 
contain  the  evidence  or  any  part  of  it.  There  is  in  the 
record  a  bill  of  exceptions  containing  certain  instruc- 
tions given  by  the  court  and  certain  instructions  re- 
quested by  the  defendant  and  refused  by  the  court,  but 
it  does  not  appear  from  said  bill  of  exceptions  that  it 
contains  all  of  such  instructions  given  or  tendered  and 
refused. 

Appellant  claims  that  the  court  erred  in  this,  that 
the  appellant  made  a  proper  and  timely  motion  to  re- 
quire the  court  to  instruct  the  jury  in  writing, 

3.  but  that,  notwithstanding  such  request,  the  judge 
read,  in  giving  his  instructions  in  the  case,  the 
original  indictment,  and  in  another  instruction  he 

4.  read  §2240  Bums  1914,  supra,  from  the  printed 
volume.     The  bill  of  exceptions  does  not  show 

affirmatively  that  the  judge  did  not  copy  said  indictment 
and  §2240,  supra,  into  his  written  instructions  filed  in 
the  case.     For  aught  that  appears  in  the  bill  of  excep- 
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tions,  he  may  have  had  them  copied  in  his  instructions 
before  reading,  or,  when  objection  was  made,  tfe  may 
have  then  copied  said  statute  and  indictment  into  his  in- 
structions, and  then  reread  them.  In  Smurr  V.  State 
(1883),  88  Ind.  504,  cited  by  appellant,  the  court  said: 
"It  is  proper,  of  course,  for  the  court  to  make  extracts, 
which  are  law  and  applicable  to  the  case,  from  any  law 
book,  and  to  copy  the  same  in  its  written  charge  and  to 
read  the  charge  containing  such  extracts  to  the  jury." 
The  bill  of  exceptions  does  not  show  that  this  was  not 
done.  Therefore  we  must  presume  that  it  was  done. 
As  a  general  rule  the  appellate  court,  in  the  absence  of  a 
showing  in  the  record  to  the  contrary,  will  indulge  all 
reasonable  presumptions  in  favor  of  the  correctness  of 
the  judgment  or  rulings  of  the  trial  court,  and  will 
presume  that  the  proceedings  had  in  the  progress  of  the 
cause  were  regular  and  free  from  error.  In  order  to 
overcome  such  presumption,  error  must  affirmatively  be 
shown  by  the  record,  and  the  burden  of  so  showing  it  is 
on  the  party,  usually  defendant,  complaining  of  the 
error.  17  C.  J.  213-215;  Bader  v.  State  (1911),  176 
Ind.  268,  94  N.  E.  1009;  Woodward  v.  State  (1910),  174 
Ind.  743,  93  N.  E.  169;  CampbeU  v.  State  (1897),  148 
Ind.  527,  47  N.  E.  221;  Duncan  v.  State  (1913),  110 
Ark.  523,  162  S.  W.  573;  Niswonger  V.  State  (1913), 
179  Ind.  653,  102  N.  E.  135,  46  L.  R.  A.  (N.  S.)  1. 
In  the  absence  of  an  affirmative  showing  of  error,  the 
presimiption  is  that  the  ruling  of  the  trial  court  was 
correct.  Malone  v.  State  (1912),  179  Ind.  184,  100  N. 
E.  567;  Woodward  v.  State,  supra;  Campbell  v.  State, 
supra. 

In  Hollon  V.  State  (1917),  186  Ind.  374,  114  N. 
E.  5,  the  court  said :  "Certain  questions  are  sought  to 
be  presented  as  to  instructions  given  and  refused,  but  it 
does  not  appear  from  the  bill  of  exceptions  containing 
such  instructions  whether  it  contains  all  of  the  instruc- 
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tions  in  the  case.  As  said  in  State  V.  Winstandley 
(1898>,  151  Ind.  495,  496,  51  N.  E.  1054:  'When,  in  a 
criminal  case,  it  is  not  affirmatively  shown  by  the  bill 
of  exceptions  that  it  contains  all  the  instructions  given 
by  the  court  to  the  jury,  this  court  must  presume  that 
such  bill  of  exceptions  does  not  contain  all  the  instruc- 
tions given.  Cooper  v.  State,  120  Ind.  377,  383,  384. 
In  such  case  the  presumption  is  that  the  substance  of 
the  instructions  asked  was  embraced  in  the  instructions 
given  by  the  court  which  are  not  contained  in  the  bill  of 
exceptions,  and  that,  if  any  instructions  given  by  the 
court,  and  set  out  in  the  bill  of  exceptions,  are  erroneous, 
they  were  corrected  or  withdrawn  by  other  instructions 
given  by  the  court,  and  not  set  forth  in  the  record.' " 
Pence  V.  Waugh  (1893),  135  Ind.  143,  34  N.  E.  860; 
Board,  etc.  V.  Nichols  (1894),  139  Ind.  611,  38  N.  E. 
526;  Musgrave  V.  State  (1892),  133  Ind.  297,  32  N.  E. 
885;  Forsyth  v.  Wilcox  (1895),  143  Ind.  144,  41  N.  E. 
371. 

In  Rohh  V.  State  (1896),  144  Ind.  569,  43  N.  E.  642, 
complaint  was  made  of  misconduct  of  the  prosecuting 
attorney  in  his  opening  statement  to  the  jury,  and  this 
court  held  that  it  would  presume  that  the  trial  court,  in 
its  instructions,  withdrew  any  such  misstatements  of  a 
prejudicial  character,  and  directed  the  jury  to  disregard 
them,  for  the  reason  that  all  the  instructions  given  were 
not  in  the  record.  The  court  in  that  case,  at  page  572, 
said :  "However,  it  is  the  duty  of  this  court  to  indulge 
all  reasonable  presumptions  in  favor  of  the  action  of  the 
trial  court,  and  in  doing  so  in  this  instance  we  must  pre- 
sume, the  contrary  not  appearing,  that  the  court  in  its 
charges  to  the  jury  withdrew  any  misstatements,  of  a 
prejudicial  character,  and  directed  the  jurors  to  ignore 
them."  If  the  presumption  in  such  a  case  is  that  the 
trial  court  withdrew  the  improper  statements  of  the 
prosecuting  attorney  and  directed  the  jury  to  disregard 
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them,  it  certainly  fallows  that,  if  the  instructions  are 
not  all  in  the  record,  and  any  instruction  contained 
therein  is  erroneous,  it  will  be  presumed,  not  only  that 
the  same  was  corrected,  or  the  defect  therein  supplied  by 
other  instructions  given,  and  omitted  from  the  record, 
but  that  the  same  was  withdrawn,  and  the  jury  directed 
to  disregard  it,  if  such  presumption  is  necessary  to  pre- 
vent a  reversal  of  the  cause. 

Applying  the  same  reasoning  to  the  case  now  before 
the  court,  the  court  must  presume,  nothing  in  the  record 
affirmatively  appearing  to  the  contrary,  that  the  court 
withdrew  the  oral  instructions,  claimed  by  appellant  to 
have  been  given,  and  substituted  therefor  written  in- 
structions, and  that,  when  objection  was  made  to  the 
reading  of  §2240  Burns  1914,  supra,  the  court  copied 
such  section  into  its  instructions  and  reread  it,  and  that 
the  indictment  was  copied  into  its  written  instructions 
as  a  part  thereof. 

Judge  Elliott,  in  his  work  on  Appellate  Procedure, 
§709,  said:  ''If  the  appellate  tribunal  is  compelled  to 
resort  to  presimiptions  it  will  choose  that  which  sus- 
tains the  proceedings  of  the  trial  court  and  reject  that 
which  would  overthrow  them.  If  the  condition  of  the 
record  is  such  as  to  require  the  higher  court  to  act  upon 
a  presumption  it  will,  without  hesitation,  adopt  the  pre- 
sumption that  upholds  the  judgment  from  which  the 
appeal  is  prosecuted." 

In  this  case,  the  bill  of  exceptions  failing  to  show  af- 
firmatively that  the  court  did  not  comply  with  the  writ- 
ten request  of  the  parties  that  instructions  be  given  in 
writing,  we  must  presume  that  the  trial  court  complied 
with  the  law  in  that  particular.  In  the  absence  of  the 
evidence,  and  the  bill  of  exceptions  containing  the  in- 
structions not  showing  affirmatively  that  it  contains  all 
the  instructions  given,  no  question  is  presented  to  this 
Vol.  188—25 
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court  on  giving  or  refusing  instructions.  HoUon  V. 
State,  supra;  State  v.  Winstandley,  supra. 

In  his  motion  for  a  new  trial,  appellant  says  the  ver- 
dict of  the  jury  is  contrary  to  law  and  the  verdict  of  the 
jury  is  not  sustained  by  the  evidence,  but,  in  the 

5.  absence  of  the  evidence,  we  cannot  consider  either 
of  these  alleged  errors.     §2165  Bums  1914,  Acts 

1905  p.  584,  §289. 

Appellant  alleges  that  the  court  erred  in  finding  for 
the  state  on  appellant's  plea  in  abatement  to  the  indict- 
ment, but  he  does  not  set  out  in  his  brief  any 

6.  copy  of  the  alleged  plea  in  abatement,  or  state  the 
substance  of  it,  and  there  is  nothing  in  said  brief 
to  show  what  disposition  was  made  of  said  plea. 

7.  He  does  not  disclose  whether  it  was  disposed  of 
by  demurrer,  or  whether  an  issue  of  fact  was 

formed  and  evidence  heard.  Under  such  circumstances, 
nothing  is  presented  to  this  court  for  decision  concerning 
said  plea  in  abatement.  The  burden  is  on  the  appellant 
to  show  error  in  the  record  and  proceedings  of  the  trial 
court.  Malone  V.  State,  supra.  Appellant  contends  that 
the  court  erred  in  entering  a  plea  of  "not  guilt/'  for  de- 
fendant, Stanley  Bennett,  when  said  defendant  stood 
mute  in  court,  and  in  forcing  said  defendant  to  trial  in 
said  court  without  first  rendering  judgment  upon  said  de- 
fendant's plea  in  abatement  and  requiring  defendant  to 
plead  over  to  said  indictment.  In  this  contention  ap- 
pellant is  wrong.  If  a  defendant  stand  mute  or  refuse 
to  plead  to  an  indictment  or  affidavit,  a  plea  of  not  guilty 
must  be  entered  by  the  court,  and  the  trial  proceed. 
§2072  Bums  1914,  Acts  1905  p.  584,  §201;  Weaver  v. 
State  (1882),  83  Ind.  289. 

No  error  appearing,  the  judgment  of  the  trial  court 
is  affirmed. 

Note.— Reported  in  123  N.  E.  797. 
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KoEHLER  V.  State  of  Indiana. 

[No.  23,387.     Filed  April  25,  1919.     Rehearing  denied  June  26, 

1919.] 

1.  Indictment  and  Information. —  Venue. — Sufieiency. —  The 
omission  of  the  name  of  the  state  from  the  hody  of  an  indict- 
ment does  not  render  the  pleading  fatally  defective  where  the 
name  thereof  appears  in  the  caption,  since  the  caption  is  part 
of  the  pleading,     p.  388. 

2.  Rape. — Evidence. — Guilty  Knowledge. — Though,  in  a  prose- 
cution for  rape  upon  a  girl  under  the  age  of  consent,  it  is 
not  incumbent  upon  the  state  to  prove  that  the  defendant  had 
knowledge  of  the  girl's  age,  testimony  of  the  mother  of  the 
girl  as  to  a  conversation  had  with  the  defendant,  or  in  his 
presence,  regarding  the  daughter's  age  was  not  objectionable, 
though  the  conversation  took  place  before  the  offense  was  com- 
mitted, since  it  tended  to  show  guilty  knowledge,     p.  390. 

3.  Witnesses. — Contradictory  Statements. — Right  to  Explain. — 
In  a  statutory  rape  case,  it  was  not  error  for  the  court  to 
permit  the  prosecuting  witness  to  explain  why  she  wrote  a 
letter  to  the  defendant,  which  had  been  introduced  by  the 
defense,  and  which  tended  to  exonerate  the  defendant  "And  to 
contradict  her  testimony,  since  a  witness  has  the  right  to  ex- 
plain or  reconcile  inconsistent  statements  and  to  have  the  ex- 
planation submitted  to  the  jury.    p.  390. 

4.  Criminal  Law. — Rape. — Evidence. — Admission. — ^In  a  stat- 
utory rape  case,  the  court  properly  permitted  a  witness  to 
detail  a  conversation  had  with  the  defendant  before  the  offense 
was  committed,  in  which  the  witness  told  the  defendant  that 
he  had  no  business  to  go  with  the  prosecuting  witness  and,  in 
reply  to  which,  the  defendant  said  that  they  would  not  catch 
him  and  that  it  would  be  all  right  if  they  should,  such  testi- 
mony being  competent  to  show  the  acquaintance,  associations 
and  familiarity  of  the  parties,    p.  390. 

5.  Criminal  Law. — Admission  of  Evidence. — Objections. — Even 
if  it  was  improper  for  the  prosecuting  attorney  to  ask  the 
defendant  on  cross-examination  whether  he  v/as  thrown  out  of 
certain  lodges  for  immorality,  there  was  no  error  in  admitting 
it  over  the  objection  that  the  question  was  improper  "for  the 
reason  that  secret  societies  are  not  subject  to  the  same  sort 
of  investigations  as  persons"  and  their  laws  "might  be  dif- 
ferent from  the  laws  of  the  courts  *  *  *  with  right  of 
appeal."    p.  391. 

6.  Criminal  Law. — Appeal. — Scope  of  Review. — Where  there 
are  specific  objections  to  the  admission  of  evidence,  the  impli- 
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cation  follows  that  there  are  no  others,  or,  if  others,  that  they 
are  waived;  and  a  party  may  not  make  one  objection  in  the 
trial  court  and  another  on  appeal,  p.  391. 
7.  Criminal  Law. — Instructions^ — ^An  instruction  in  a  rape  case 
that,  if  the  jury  were  convinced  beyond  a  reasonable  doubt 
that  the  defendant  was  guilty  of  some  one  of  the  offenses  in- 
cluded in  the  indictment,  but  entertained  a  reasonable  doubt  as 
to  which  offense  he  was  guilty  of,  then  they  should  find  him 
guilty  of  the  lowest  offense,  was  not  erroneous,  since  it  was 
substantially  in  the  language  of  the  statute,  and  for  the  fur- 
ther reason  that  other  instructions  on  the  subject  so  clearly 
advised  the  jury  that  it  could  not  have  been  misled,    p.  392. 

From  Allen  Circuit  Court;  WHMam  H.  Eichhom,  Spe- 
cial Judge. 

Prosecution  by  the  State  of  Indiana  against  John  H. 
Koehler.  From  a  Judgment  of  conviction,  the  defend- 
ant appeals.    Affirmed. 

Samuel  M.  Hench,  W.  C.  Ryan  and  L.  H.  Dunten,  for 
appellant. 

Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings, 
Dale  F.  Stansbury  and  Franklin  A.  Emerick,  for  the 
state. 

Myers,  J. — ^Appellant  was  tried  and  convicted  upon 
an  indictment  returned  by  a  grand  jury  of  Allen  county 
charging  him  with  carnal  knowledge  df  a  female  child 
under  sixteen  years  of  age.  Acts  1907  p.  85,  §2250 
Bums  1914. 

In  this  court  the  only  errors  well  assigned  and  not 
waived  are:  (1)  That  the  trial  court  erred  in  overrul- 
ing his  motion  to  quash  the  indictment  and  each  count 
thereof;  (2)  that  the  trial  court  erred  in  overruling  his 
motion  for  a  new  trial. 

The  only  point  made  against  each  count  of  the  in- 
dictment is  that  it  fails  to  state  that  the  county  of  Allen 
is  in  the  State  of  Indiana.     This  identical  ques- 

1.    tion  has  been  decided  by  this  court  against  appel- 
lant's contention  in  Anderson  V.  State  (1886), 
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104  Ind.  467,  4  N.  E.  63,  5  N.  E.  711.  In  that  case  it 
was  held  that  under  our  Criminal  Code  the  caption  and 
upper  marginal  title  is  to  be  considered  a  part  of  the 
indictment. 

The  indictment  in  the  case  at  bar  with  reference  to 
the  caption  and  marginal  title  reads  as  follows  : 

"State  of  Indiana,  Allen  County,  SS: 

"In  the  Allen  Circuit  Court 
"November  Term  1916. 
"The  State  of  Indiana 

vs.  Indictment  for  Rape. 

John  H.  Koehler 

"The  grand  jury  of  the  County  of  Allen  upon  their 

oath,  do  present  that  on  the day  of  August,  1916, 

John  H.  Koehler  at  the  County  of  Allen  in  the  State  of 
Indiana    ♦    ♦    *J' 

It  is  perfectly  clear  from  that  part  of  the  indictment 
quoted  that  it  was  returned  into  the  Allen  Circuit  Court 
by  a  grand  jury  of  Allen  county  which  is  stated  in  the* 
caption  to  be  in  the  State  of  Indiana.  The  offense  is 
directly  charged  to  have  been  committed  in  "Allen 
county,  Indiana."  The  objection  of  appellant  is  not  well 
taken,  and  the  motion  to  quash  was  properly  overruled. 
Winegardner  V.  State  (1913),  181  Ind.  525,  104  N.  E. 
969;  Long  V.  State  (1877),  56  Ind.  182,  26  Am.  Rep.  19; 
Turpin  V.  State  (1881),  80  Ind.  148;  Hawkins  V.  State 
(1894),  136  Ind.  630,  36  N.  E.  419. 

Appellant  in  support  of  his  motion  for  a  new  trial 
has  assigned  many  reasons,  nearly  all  of  which  pertain 
to  the  admission  or  rejection  of  evidence  at  the  trial.  A 
number  of  these  specifications  present  no  question, 
therefore  we  shall  give  attention  only  to  such  speci- 
fications as  are  reasonably  before  the  court. 

It  is  first  contended  that  the  court  erred  in  permitting 
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the  mother  of  the  prosecuting  witness  to  testify  to  a 
conversation  had  with  the  accused,  or  in  his  pres- 

2.  ence,  as  to  the  girl's  age,  in  which  she  said  that 
she  was  keeping  her  daughter  back  from  high 

school.  The  question  was  objected  to  on  the  ground 
that  it  called  for  a  conversation  prior  to  the  time  of  the 
alleged  offense ;  that  it  was  in  the  nature  of  hearsay,  and 
that  her  age  at  that  time  was  immaterial.  The  witness 
had  testified  that  the  prosecuting  witness  was  fourteen 
years  of  age  at  the  time  of  the  trial,  and  from  the  rec- 
ord we  learn  the  trial  was  begun  on  June  18,  1917.  It 
appears  that  the  conversation  inquired  about  took  place 
after  February,  1915,  and  before  the  offense  was  com- 
mitted in  August,  1916.  This  testimony  tended  to  show 
knowledge  on  the  part  of  the  defendant  of  the  girFs  age, 
a  fact  not  incumbent  on  the  state  to  prove,  yet  it  was 
proper  for  the  purpose  of  showing  guilty  knowledge. 
Appellant's  objection  was  not  well  taken. 

It  is  further  insisted  that  the  trial  court  erred  in  per- 
mitting the  prosecuting  witness  to  explain  why  she 
wrote  a  certain  letter  to  the  appellant  which  had 

3.  been  read  in  evidence  on  the  part  of  the  defense. 
The  effect  of  this  letter  was  to  exonerate  appel- 
lant from  the  offense  for  which  he  was  then  on  trial, 
and  to  contradict  the  evidence  of  the  prosecuting  wit- 
ness given  at  the  trial.  It  is  clearly  the  right  of  a  wit- 
ness to  explain  or  reconcile  any  inconsistent  utterances 
as  well  as  the  situation  or  condition  under  which  such 
contradictory  statements  are  made,  and  to  have  such  ex- 
planations submitted  to  the  jury.  Underbill,  Crim.  Ev. 
(2d  ed.)  §238;  Buehner  V.  Fevlner  (1904),  164  Ind. 
368,  374,  73  N.  E.  816. 

Appellant  insists  that  the  court  erred  in  permitting  a 

witness  to  detail  a  conversation  had  with  the  appellant, 

wherein  she  (witness)  stated  that  she  (witness) 

4.  told  the  appellant  that  he  had  no  business  to  go 
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with  the  prosecuting  witness;  that  they  would  get 
caught^  and  that  appellant  said  they  wouldn't  catch 
him,  and  if  they  got  caught  it  would  be  all  right  with 
him.  The  objection  urged  to  the  question  calling  for 
this  testimony  was  that  this  conversation  took  place 
prior  to  the  time  fixed  when  the  offense  was  committed ; 
that  it  raised  a  collateral  issue.  While  this  testimony 
was  in  the  nature  of  an  admission,  it  was  competent  for 
the  purpose  of  showing  the  acquaintance,  associations 
and  familiarity  of  the  parties. 

Appellant  also  complains  of  the  action  of  the  trial 

court  in  permitting  the  prosecuting  attorney  to  ask  him 

on  cross-examination  whether  he  was  thrown  out 

5.  of  two  certain  lodges  for  immorality,  and  in  re- 
quiring him  to  answer  that  question.  Appellant 
objected  to  this  question  "for  the  reason  that 

6.  secret  societies  are  not  subject  to  the  same  sort , 
of  investigations  as  persons.    As  to  whether  he 

was  expelled  from  any  secret  society  in  which  they 
have  laws  that  might  be  different  from  the  laws  which 
govern  the  courts  of  justice  in  the  State  of  Indiana  with 
its  right  of  appeal,  we  claim  he  should  not  have  asked 
that  question."  These  are  specific  objections  to  the  ad- 
mission of  evidence  and  from  which  the  implication  fol- 
lows that  there  are  no  others,  or,  if  others,  that  they  are 
waived.  Bass  v.  State  (1894),  136  Ind.  165,  36  N.  E. 
124;  Pichon  V.  Martin  (1904),  35  Ind.  App.  167,  73  N. 
E.  1009.  In  this  court  appellant  insists  that  the  ques- 
tion and  answer  tended  to  impeach  the  witness,  or  at 
least  it  tended  to  affect  his  credibility  before  the  jury. 
The  law  is  well  settled  that  a  party  will  not  be  allowed 
to  make  one  objection  to  the  admissibility  of  evidence  in 
the  trial  court  and  another  in  this  court.     Van  Spanje  v. 

Hostettler  (1918), Ind.  App. ,  119  N.  E.  725; 

Cleveland,  etc.,  R.  Co.  v.  Woodbury  Glass  Co.  (1918), 
Ind.  App. 120  N.  E.  426  434.    The  question 
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raised  must  be  determined  upon  the  record  as  made  in 
the  trial  court.  That  record,  as  we  see  it,  does  not  raise 
the  question  discussed  here.  While  we  do  not  hold  that 
the  question  called  for  admissible  evidence,  yet  we  do 
hold  that  there  was  no  error  in  admitting  it  over  the  ob- 
jections interposed* 

Error  is  claimed  on  the  giving  of  instruction  No.  13 

by  the  court  on  its  own  motion.    This  instruction  in 

substance  told  the  jury  that,  if  they  were  con- 

7.  vinced  beyond  a  reasonable  doubt  that  the  de- 
fendant was  guilty  of  some  one  of  the  offenses 
included  in  the  charge  contained  in  the  indictment,  but 
entertained  a  reasonable  doubt  as  to  which  of  the  sev- 
eral offenses  he  was  guilty  of,  then  they  should  find  him 
guilty  of  the  lowest  offense.  This  instruction  was  sub- 
stantially in  the  language  of  §2137  Bums  1914,  Acts 
1905  p.  584,  §261,  and  there  was  no  error  in  giving  it. 
In  addition  it  may  be  said  that  the  court  in  other  in- 
structions clearly  advised  the  jury  in  regard  to  the  lower 
grades  of  offenses  included  in  the  charge  of  rape.  Tak- 
ing the  instructions  as  a  whole,  the  jury  could  not  have 
been  misled  by  the  questioned  instruction.  Coolman  V. 
State  (1904),  163  Ind.  503,  72  N.  E.  568;  Newport  v. 
State  (1895),  140  Ind.  299,  39  N.  E.  926. 

After  a  careful  consideration  of  the  record  in  this 
case,  we  are  fully  convinced  that  appellant  had  a  fair 
trial,  and  that  his  alleged  errors  do  not  warrant  us  in 
granting  him  a  new  trial.    Judgment  affirmed. 

Note.— Reported  in  123  N.  E.  111.  See  under  (1)  22  Cyc 
312;  (2)  83  Cyc  1473;  (3)  40  Cyc  2782. 
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Cromer  et  al.  v.  Bridenbaugh^et  al, 

[No.  23,147.     Filed  April  24,  1919.    Rehearing  denied  June  26, 

1919.] 

1.  Drains. — Conatruetion, — Making  Old  Drain  Pwrt  of  New. — 
Sufficiency  of  Report. — Petitioner^  Theory. — Effect  on  Appeal 
— Where  a  proceeding  for  the  construction  of  a  drain  in  the 
course  of  an  old  dredged  ditch  was  dismissed  on  the  ground 
of  remonstrance  that  the  work  as  reported  was  insufficient, 
and  the  record  shows,  by  statements  of  the  court  and  the  peti- 
tioners' counsel,  that  the  cause  was  tried  on  the  theory  that 
the  report  called  for  a  new  tile  drain  supplanting  the  old 
ditch,  the  petitioners'  contention  on  appeal  that,  though  the 
tile  as  specified  would  be  insufficient,  there  were  sufficient 
specifications  reported  to  show  that  the  new  drain  was  to  be 
supplemental  to  the  old  and  that  the  latter  was  to  remain 
open  as  it  was  at  the  time  of  the  filing  of  the  report,  is  of  no 
avail;  especially  is  this  true  where  the  record  shows  that  such 
specifications  relied  upon  by  the  petitioners  were  either  re- 
quired by  statute,  or  were  necessary,  for  proper  construction 

«  of  a  new  drain,  and  that  the  old  ditch,  through  neglect,  had 
become  full  in  places  and  had  no  definite  channel,  but  that  no 
specifications  were  reported  for  its  improvement,  since  under 
such  circumstances  the  law  would  not  permit  the  old  ditch  to 
remain  an  open  channel  without  definite  specifications  as  to 
its  width,  depth  and  slope,     pp.  395, 396. 

2.  Drains. —  Commissionera*  Report. —  Dismisaal. — '•  Amendment. 
— ^Where  a  drainage  proceeding  was  dismissed  on  the  ground 
that  the  proposed  work  as  reported  by  the  commissioners  was 
insufficient  to  drain  the  land,  a  request  to  amend  the  report, 
made  twenty-three  days  after  dismissal,  was  too  late.    p.  398. 

3.  Drains. — Commissioners*  Report. — Sufficiency. — Am^endm^nt. 
— Where  a  report  of  drainage  commissioners  called  for  con- 

•  struction  of  a  new  tile  drain  in  the  course  of  an  old  dredged 
ditch  that  was  full  in  places  and  had  no  definite  channel,  and 
the  court  found  that  the  proposed  work  as  reported  was  in- 
sufficient, a  request  to  amend  the  report  so  as  to  permit  the 
old  ditch  to  be  left  open  as  it  then  was  as  part  of  the  new 
drain,  without  specifications  as  to  its  width,  depth  and  slope, 
was  too  indefinite,    p.  399. 

4.  Evidence. — Expert  Testimony. — Knowledge. — Witnesses  who 
had  any  knowledge  relative  to  the  sufficiency  of  a  proposed  drain 
were  properly  permitted  to  testify  as  experts,  the  extent  of 
their  knowledge  being  a  question  of  the  weight,  and  not  of 
the  admissibility,  of  their  testimony,    p.  399. 
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5.  Evidence. — Expert  Testimony. — Drains. — ^In  the  trial  of  a 
remonstance  to  a  drainage  proceeding,  the  exclusion  of  the 
testimony  of  a  commissioner,  who  was  not  familiar  enough 
with  his  own  report  to  know  the  sizes  of  the  tile  provided  for 
therein,  was  not  error,  since  the  rei>ort  itself  was  in  evidence 
and  in  that  the  witness  had  given  his  verified  opinion  as  to 
the  efficiency  of  the  proposed  drain,    p.  399. 

From  the  Pulaski  Circuit  Court;  W.  C.  Pentecost, 
Judge. 

Proceedings  by  Jacob  Cromer  and  others  for  the  con- 
struction of  a  drain,  in  which  Otto  Bridenbaugh  and 
others  filed  remonstrance.  From  an  order  dismissing 
the  proceedings,  the  petitioners  appeal.     Affirmed, 

Reidelbdch  &  Reidelbach,  John  M.  Spangler  and 
Myers,  Gates  &  Ralston,  for  appellants. 

Long,  Yarlott  &  Souder,  Homer  &  Thompson  and 
James  W.  Noel,  for  appellees. 

TOWNSEND,  J. — Appellants  filed  their  petition  in  the 
Pulaski  Circuit  Court  for  an  open  dredged  ditch.  This 
ditch  lies  wholly  within  the  county.  Commissioners 
were  appointed  and  made  their  report.  They  after- 
wards amended  this  report.  The  cause  was  tried  and 
proceedings  dismissed  on  the  tenth  statutory  ground  of 
remonstrance  to  the  amended  report.  Acts  1907  p. 
508,  §4,  §6143  Bums  1914.  The  trial  court  construed 
the  commissioners'  report  to  provide  for  an  underground 
tile  drain  in  the  main  ditch  from  station  0  to  station 
226  plus  74  feet. 

It  transpires  from  the  evidence  that  this  main  ditch, 

all  but  about  a  mile  at  the  upper  end  thereof,  lies  in  the 

channel  of  an  old  dredged  ditch  that  was  con- 

1.     structed  in  1897,  commonly  known  as  Mud  Creek. 

i  It  is  appellants'  contention  that  they  should  not 

have  been  defeated  on  this  cause  of  remonstrance,  for 

the  reason  that  the  report  of  the  commissioners  con- 
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templated  that  Mud  Creek  should  be  left  open  as  it  was 
at  the  time  of  the  filing  of  the  report. 

The  report  provided  that  in  this  main  ditch  from 
stake  "0"  to  30  there  should  be  a  10-inch  tile;  from 
stake  30  to  75  there  should  be  a  12-inch  tile;  from 
stake  75  to  stake  100  there  should  be  a  x4-inch  tile; 
from  stake  100  to  144  there  should  be  a  16-inch  tile; 
from  stake  144  to  stake  226  "plus  74  feet  there  should 
be  a  24-inch  tile;  from  stake  226  plus  74  to  stake  243 
to  be  an  open  ditch. 

Appellants  seem  to  admit  that,  under  the  evidence,  a 
24-inch  tile  would  not  be  sufficient  for  the  drainage  in 
question,  unless  Mud  Creek  is  left  open  above  the  tile. 

There  were  numerous  branches  leading  into  this  main 
ditch,  and  the  propo£3d  drainage  was  to  take  care  of 
about  2,000  acres;  but  appellants  claim  that  there  is 
sufficient  in  the  report  to  show  that  the  drainage  com- 
missioners intended  that  Mud  Creek  should  remain  open 
to  take  care  of  overflow  waters.  They  base  this  con- 
tention upon  the  proposition  that  the  report  of  the  com- 
missioners provided  for  a  concrete  bulkhead  at  station 
226  plus  74  feet,  which  was  concave  at  the  top,-  being 
twelve  feet  high  at  the  ends,  and  seven  feet  high  in  the 
center,  to  conform  to  the  bottom  of  the  old  ditch.  Mud 
Creek;  also  on  the  proposition  that  the  tile  were  to  be 
covered  level  with  the  bottom  of  Mud  Creek ;  also  on  the 
proposition  that  the  report  required  the  contractor  to 
remove  all  trees  and  shrubs  to  a  distance  of  twenty- 
five  feet  on  each  side  of  the  drain. 

When  the  first  witness  was  put  upon  the  stand  by  the 
remonstrators,  in  the  course  of  his  examination  a  con- 
troversy arose  between  counsel,  on  an  objection, 

1.    as  to  the  relation  that  the  proposed  tile  drain 

sustained  to  Mud  Creek,  remonstrators'  attorney 

asking  the  witness  concerning  the  cleaning  of  Mud 

Creek.    Whereupon  the  trial  court  remarked:     "What 
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has  the  cleaning  of  Mud  Creek  got  to  do  with  it?"  And 
shortly  thereafter,  attorney  for  the  petitioner  added  to 
the  objection  to  the  question  the  following:  "I  want 
to  add  an  objection  that  the  proposed  ditch  is  a  new 
ditch."  Thus  it  is  seen  that  at  the  very  outset  of  the 
trial  the  court  indicated  his  view  of  the  commissioners' 
report  and  counsel  for  the  petitioners  adopted  that  view 
in  this  objection.  It  will  hardly  do  to  say  that  peti- 
tioners tried  this  cause  on  the  theory  that  this  tile  drain 
was  supplemental  to  Mud  Creek;  or  that  Mud  Creek 
was  to  remain  as  an  adjunct  to  this  drain.  It  seems 
quite  apparent  from  the  record  that  the  case  was  tried 
on  the  theory  that  this  was  a  new  system  of  drainage 
completely  supplanting  the  old  dredged  ditch  that  was 
constructed  in  1897,  which  the  evidence  showed  was 
tramped  full  in  places  and  had  grown  up  to  grass  and 
weeds  and  brush,  had  no  definite  channel.  In  some 
places  it  was  very  wide  and  very  shallow,  in  other  places 
quite  deep,  varying  from  a  few  inches  in  depth  to  sev- 
eral feet  in  depth,  and  varying  in  width  from  a  few 
feet  to  from  twenty-five  to  thirty  feet  at  different  points. 
It  seems  from  the  record  that  petitioners  were  pro- 
ceeding upon  the  theory  that  the  report  called  for  a  tile 

drain  down  to  station  226  plus  74  feet,  and  that 
1.    this  drain  was  to  completely  supplant  the  old 

open  ditch ;  that  only  a^ter  they  were  met  by  evi- 
dence that  the  24-inch  tile  would  not  take  care  of  the 
drainage,  did  they  conceive  the  idea  that  Mud  Creek 
should  be  left  open  as  an  overflow  channel.  But  how- 
ever this  may  be,  it  is  not  their  contention  that  Mud 
Creek  should  be  left  open  according  to  the  old  specifica- 
tions made  in  1897,  but  that  it  is  to  be  left  open  as  it 
was  at  the  time  that  the  drainage  commissioners  made 
the  report.  But  nowhere  in  the  report  of  the  drainage 
conmiissioners  is  there  any  specification  as  to  the  width 
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or  the  depth,  or  the  slope  of  the  banks  of  Mud  Creek  as 
it  now  is.  So  that  whatever  the  theory  of  the  peti- 
tioners was  on  the  trial  of  this  cause,  it  seems  to  us, 
under  the  statute,  of  little  consequence;  because  it  can- 
not be  conceded  that  the  law  would  permit  the*  condi- 
tion of  Mud  Creek,  as  an  open  channel,  to  be  left  in 
the  waste  basket  of  memory  and  not  require  it  to  be 
made  definite  and  certain  as  to  its  width,  and  depth 
and  slope.  Those  who  were  required  to  keep  it  in  the 
condition  that  it  was  at  the  time  of  the  commissioners' 
report  should  have  something  to  which  they  might  refer 
to  find  out  what  the  specifications  were. 

Appellants'  contention  about  the  bulkhead  being  con- 
cave and  conforming  to  the  bottom  of  Mud  Creek,  and 
the  other  two  contentions  that  we  have  set  out  about 
the  grubbing  of  the  shrubs  and  removing  of  the  trees 
to  a  distance  of  twenty-five  feet,  and  the  covering  of  the 
tile  up  to  the  bottom  of  Mud  Creek, ^are  not  sufficient  to 
authorize  the  interpretation  of  this  report  that  Mud 
Creek  was  to  remain  an  open  ditch.  If  the  commis- 
sioners intended  any  such  thing,  they  intended  some- 
thing that  could  not  be  done  under  the  law,  and  some- 
thing that  would  be  utterly  impossible  because  there 
would  be  no  record  anjrwhere  to  disclose  the  then  di- 
mensions of  Mud  Creek.  The  concave  bulkhead  was 
evidently  designed  to  take  care  of  flood  waters  during 
the  time  of  the  construction  of  this  tile  drain.  Tile 
ditch  construction  begins  at  the  lower  end  thereof.  If 
this  bulkhead  were  not  concave,  it  would  operate  as  a 
dam  to  Mud  Creek,  and  would  seriously  interfere  with 
digging  the  ditch  and  putting  in  the  tile,  in  case  of 
heavy  rains.  ^ 

So  far  as  the  other  claim  of  appellants  is  concerned, 
about  grubbing  out  the  trees  and  taking  out  the  shrubs, 
the  commissioners  simply  took  this  from  the  statute  it- 
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self,  which  requires  that  in  the  construction  of  a  tile 
drain  all  shrubs  and  trees  shall  be  removed  on  each  side 
of  the  drain  to  a  distance  of  25  feet.  §6142  Bums 
1914,  Acts  1907  p.  508,  §3.  The  purpose  of  this,  of 
cours'e,  is  to  keep  the  roots  from  filling  up  the  tile  and 
blocking  and  destroying  the  drainage.  This  provision 
of  the  report,  instead  of  indicating  that  Mud  Creek  was 
to  be  left  open,  rather  indicated  that  it  was  to  be  plowed 
full  and  farmed  over  by  the  adjoining  landowners,  when 
the  tile  was  once  in.  Appellants  also  say  in  this  con- 
nection that,  because  the  specifications  require  the  con- 
tractor to  cover  the  tile  even  with  the  bottom  of  Mud 
Creek,  therefore  Mud  Creek  was  to  be  left  open.  This 
presents  the  rather  anomalous  situation  of  putting  in  a 
24-inch  tile,  say  at  a  point  where  the  tile  is  four  feet 
below  the  bottom  of  Mud  Creek,  and  still  have  two  feet 
of  earth  left  in  the  bottom  of  Mud  Creek  after  the  tile 
was  covered  up  to  the  level  of  the  bottom.  Thus  this 
very  construction  would  throw  two  feet  of  earth  into 
the  bottom  of  Mud  Creek  and  leave  it  there.  All  the 
lateral  branches  of  this  main  drain  that  were  provided 
for  in  the  commissioners'  report  required  the  covering 
of  the  tile  to  the  depth  of  two  feet  only,  leaving  it  to 
the  adjoining  landowners  to  fill  in  the  rest  of  the  dirt. 
It  would  seem  as  consistent  for  appellants  to  contend 
that  these  lateral  branches  should  be  left  open,  except 
the  two  feet  filled  in  by  the  contractor,  as  it  is  for  them 
to  contend  that  Mud  Creek  should  be  left  open  because 
of  the  provision  that  the  tiles  should  be  covered  only 
to  the  level  of  the  bottom  of  Mud  Creek. 

Because  the  court  found  on  the  evidence  that  the 
proposed  work  as  decided  upon  and  reported  by  the 
conunissioners   was   not   sufficient   to   properly 
2.    drain  the  land  to  be  affected,  the  petition  was  dis- 
missed.   Twenty-three  days  after  the  judgment 
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dismissing  the  petition,  appellants  asked  that  the 

3.  commissioners  be  permitted  to  amend  their  re- 
port to  provide  that  Mud  Creek  should  remain 

open.  If  this  provision  had  been  in  the  original  re- 
port, appellees  would  have  had  the  right  to  contest  the 
provision  under  the  eighth  statutory  ground  of  remon- 
strance that  the  expense  exceeded  the  aggregate  bene- 
fits. §6143  Bums  1914,  supra.  This  proposed  amend- 
ment to  the  report,  even  if  it  had  been  timely,  is 
subject  to  the  infirmity  that  no  specifications  are  offered 
as  to  the  width,  depth,  slope  or  condition  of  the  Mud 
Creek  channel.  The  proposed  amendment  came  too 
late  and  was  too  indefinite,  had  it  been  timely. 

Appellants  also  complain  that  the  court  permitted 

four  witnesses,  put  upon  the  stand  by  remonstrators,  to 

testify  as  experts  on  the  subject  of  whether  the 

4.  24-inch  tile  would  drain  the  land.  Appellants' 
contention  about  these  witnesses  goes  rather  to 
the  weight  of  their  evidence  than  to  its  admissi- 

5.  bility.  It  is  claimed  by  the  appellants  that  they 
did  not  show  sufficient  familiarity  with  the  drain- 
age in  question  to  testify  as  experts.  If  they  had  any 
knowledge  of  the  subject  about  which  they  were  talk- 
ing, it  was  proper  for  the  trial  court  to  hear  them.  It 
may  be  that  the  testimony  offered  had  little  weight,  but 
this  did  not  preclude  its  being  admitted.  They  also 
complain  because  the  court  excluded  the  testimony  of 
one  of  the  drainage  commissioners  which  they  offered 
in  rebuttal.  It  appears  that  this  commissioner  was  not 
familiar  enough  with  his  own  report  to  know  the  sizes 
of  the  tile  provided  for  therein.  It  was  not  error  to 
exclude  his  evidence.  The  report  itself  was  in  evidence, 
signed  and  sworn  to  by  him,  and  in  that  he  had  given 
his  opinion  as  to  the  efficiency  of  the  proposed  drainage. 
The  trial  court  was  correct  in  his  construction  of  the 
commissioner's  report,  and  the  finding  of  the  court  is 
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not  contrary  to  law,  and  is  sustained  by  sufficient  evi- 
dence. 

The  judgment  is  therefore  affirmed. 

Note.— Reported  in  123  N.  E.  115.    . 


Indiana  Pipe  Line  Company  i;.  Christensen. 

[No.  23^42.    Filed  June  27,  1919.] 

1.  Judgment.  —  Nuisance.  —  Damages,  —  Continuing  Abatable 
Nuisance, — For  a  continuing  abatable  nuisance,  damages  may 
be  recovered  only  to  the  date  of  the  action,  as  there  is  a  pre- 
sumption that  l^e  cause  producing  the  damage  will  be  re- 
moved by  an  abatement  of  such  nuisance;  but  if  the  nuisance 
is  not  abated,  successive  actions  may  be  maintained  so  long  as 
it  is  permitted  to  continue,  in  any  one  of  which  damages  may 
be  recovered  for  injuries  occasioned  prior  to  the  commence- 
ment of  the  action  and  within  the  statute  of  limitations,  not 
extending  back  of  a  former  recovery,    p.  403. 

2.  Nuisance. — Damages, — Continuing  Nuisance, — In  an  action 
for  injury  to  products  of  the  soil  caused  by  a  continuing  abatable 
nuisance,  the  measure  of  damages  is  the  depreciation  in  the 
rental  value  of  the  real  estate  affected,    p.  403. 

3.  Action. — Permanent  Injury, — Where  a  single  completed  act 
causes  an  injury  to  real  estate,  the  effects  of  which  will  con- 
tinue indefinitely,  the  damages  occasioned  thereby  must  be 
entirely  compensated  in  a  single  action,  since  there  is  no  con- 
tinuing wrong  upon  which  to  base  successive  actions,    p.  404. 

4.  Damages. — Measure. — Permanent  Injury. — ^Where  a  portion 
of  land  is  permanently  appropriated  by  wrongful  act,  or  where 
it  is  so  occupied  as  to  deprive  the  owner  of  the  use  or  occu- 
pation thereof,  the  general  rule  as  to  the  measure  of  damages 
is  the  depreciation  in  the  market  value  of  the  land  occasioned 
by  the  appropriation  or  trespass,    p.  404. 

5.  Trespass. — Qua/re  Clausum  Fregit. — Nature  of  Action. — The 
foundation  of  the  action  quare  clausum  fregit  is  the  breaking 
by  the  defendant  of  the  plaintiff's  close,  and  the  action  can 
be  maintained  by  one  in  x>ossession  having  an  interest  in  the 
profits  only.    p.  407. 

6.  Trespass. — Quare  Clausum  Fregit. — Action. — Right  to  Main- 
tain.— In  an  action  of  trespass  guare  clausum  fregit  it  is  neces- 
sary for  the  plaintiff  to  prove  only  that  he  was  in  possession 
of  the  land  and  that  the  defendant  entered  thereon  without 
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right,  such  proof  entitling  the  plaintiff  to  nominal  damages, 
without  proof  of  injury;  and  upon  additional  proof  of  injury 
to  products  of  the  soil,  the  plaintiff  is  entitled  to  compensatory 
damages,    p.  407. 

7.  Action  on  the  Case.  —  Pollution  of  Stream.  —  Injury  to 
Riparian  Owner^a  Land,  —  Under  the  common-law  forms  of 
pleading,  trespass  on  the  case  is  the  proper  form  of  remedy 
for  injuries  occasioned  by  oil  carried  by  the  waters  of-  a  creek 
from  a  defective  pipe  line  and  deposited  on  land,  since  the 
injury  is  not  the  direct  result  of  force,  but  the  indirect  result 
of  a  wrongful  act    p.  408. 

8.  Action. — Forma, — Common  Law. — ^Though  the  common  law 
forms  of  actions  are  abolished  in  this  state,  the  rules  of  com- 
mon law  are  not  abrogated,  and  they  obtain  in  civil  actions 
under  the  Code  whenever  applicable  to  the  facts  pleaded  and 
proved,    p.  408. 

9.  Trespass. —  Treapasa  on  the  Caae. —  Action. —  Defenae. —  A 
wrongdoer  who  by  a  single  completed  act  causes  permanent 
injury  to  land  can  be  compelled  to  pay  only  a  single  compen- 
sation therefor,  and  such  wrongdoer,  when  sued  for  the  injury 
to  the  freehold  by  one  in  possession,  may  set  up  as  a  defense 
that  there  is  a  valid  outstanding  title  in  another,    p.  409. 

10.  Trespass. — Treapaaa  on  the  Caae. — Action. — Defenae. — In  an 
action  against  a  wrongdoer  for  injury  to  land,  where  the  title 
to  the  land  is  in*  issue  only  as  indirectly  affecting  the  measure 
of  damages,  proof  that  the  plaintiff  was  in  actual  possession 
of  the  land  imder  a  claim  of  ownership  is  sufficient  to  make 
a  prima  fame  case  of  title;  and  in  the  absence  of  counter- 
vailing proof,  the  prima  fade  showing  of  title  will  stand, 
p.  410. 

11.  Action. — Damagea. — Treapaaa  on  the  Caae. — Defense. — Sue-' 
eeaaive  Actiona. — In  an  action  for  injuries  to  the  plaintiff's 
land  caused  by  crude  oil  that  was  carried  from  the  defendant's 
defective  pipe  line  by  the  waters  of  a  creek  and  deposited  on 
a  portion  of  such  land,  where  it  is  not  the  plaintiff's  theory 
that  such  portion  has  been  wrongfully  appropriated  for  the 
purpose  of  flowing  oil  thereon  throughout  tiie  future,  and  the 
evidence  shows  the  plaintiff  to  be  in  possession  of  all  the  land 
in  the  condition  in  which  it  was  left  after  the  water  receded 
and  fails  to  show  a  continuous  or  intermittent  flow  of  oil 
causing  injury  so  long  as  such  pipe  line  is  operated,  the  entire 
damage  must  be  recovered  in  a  single  action  and  the  recovery 
limited  to  damage  resulting  from  the  oil  permitted  to  flow  upon 
the  land  prior  to  the  commencement  of  the  action,    p.  411. 

12.  Damages. — Permanent  Injury. — Evidence. — In  an  action  by 
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a  plaintiff  for  injuries  to  his  land  caused  by  crude  oil  that  was 
carried  from  the  defendant's  defective  pipe  line  by  the  waters 
of  a  creek  and  deposited  on  a  part  of  the  land,  where  the  evi- 
dence showed  only  injury  to  products  of  the  soil  and  that  some 
of  the  plaintiff's  stock  was  killed  or  injured  by  eating  grass  or 
drinking  water  contaminated  with  oil,  but  failed  to  show  that 
the  fertility  or  productive  value  of  the  soil  was  destroyed 
thereby,  a  verdict  of  $17,000  must  be  deemed  excessive,  p.  412. 
13.  Appeal. —  Review, —  VerdicU — Where  it  appears  from  the 
record  that  a  verdict  is  based  on  improper  items  of  damages, 
the  verdict  will  be  held  to  be  excessive,  and  a  new  trial  will 
be  granted;  and  the  same  rule  applies  where  a  verdict  is 
based  on  an  item  of  damage  that  has  no  evidence  to  sustain 
it    pJ414. 

From  Laporte  Circuit  Court;  James  F.  Gallaher, 
Judge. 

Action  by  Christian  Christensen  against  the  Indiana 
Pipe  Line  Company.  From  a  judgment  for  the  plain- 
tiff, the  defendant  appeals.    Reversed. 

H.  D.  Bushnell,  Holman,  Bemetha  &  Bryant,  Simmons 
&  Daily  and  Myers,  Gates  &  Ralston,  for  appellant. 

George  Burson,  Darrow  &  Rawley  and  F.  M.  Trissal, 
for  appellee. 

Lairy,  C.  J. — ^This  was  an  action  to  recover  damages  • 
for  the  loss  of  cattle  and  the  permanent  injury  to  the 
700-acre  farm  of  appellee,  Christian  Christensen,  occa- 
sioned by  the  escape  of  oil  from  the  pipe  line  of  appel- 
lant, Indiana  Pipe  Line  Company.  Appellee's  com- 
plaint alleges  among  other  things  that  he  is  the  owner 
of  700  acres  of  land  in  Stark  county,  Indiana,  which  he 
has  used  for  the  past  twenty  years  for  the  combined 
purposes  of  general  farming  and  stock  raising,  and 
which  is  located  on  both  sides  of  Pine  Creek  below  the 
point  where  Pine  Creek  is  crossed  by  appellant's  pipe 
lines,  which  are  used  for  the  purpose  of  transporting 
crude  petroleum  oil  across  the  State  of  Indiana.  It  is 
alleged  that  appellant  negligently,  carelessly  and  know- 
ingly failed  to  make  any  proper  inspection  of  its  pipe 
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lines,  and  knowingly  allowed  the  pipe  lines  to  become 
disjointed,  rotten,  decayed,  eaten  with  corrosion,  and 
leaky,  so  that  at  divers  times  during  the  years  1914, 
1915  and  1916,  great  quantities  of  crude  petroleum  oil 
escaped  from  appellant's  pipe  lines  and  flowed  over  and 
upon  500  acres  of  appellee's  land,  permeating,  saturat- 
ing and  poisoning  the  soil.  The  complaint  states  that, 
by  reason  of  the  escape  of  such  oil,  the  grasses  and  other 
vegetation  of  appellee's  lands  were  destroyed,  and  the 
cattle  of  appellee  became  sick  and  died  from  the  effect  of 
the  oil  on  the  grass,  and  in  the  water  which  they  drank. 
It  is  also  alleged  that  the  use  of  the  entire  700-acre  tract 
was  impaired  by  reason  of  the  destruction  of  the  pro- 
ductive qualities  of  the  500  acres.  A  trial  by  jury  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee 
for  the  sum  of  $17,000. 

The  controlling  question  presented  by  the  several  as- 
signments of  error  relates  to  the  measure  of  damages 
applicable  to  a  case  of  the  kind  here  presented. 

1.  Appellant  asserts  that  the  evidence  shows  only 
an  injury  to  the  products  of  the  soil  by  a  con- 
tinuing abatable  nuisance,  and  insists  on  the  rule 

2.  of  damages  Applicable  in  such  cases.  In  cases  of 
this  character  damages  can  be  recovered  only  to 

the  date  of  the  action,  as  there  is  a  presumption  that 
the  cause  which  produces  the  damage  will  be  removed 
by  an  abatement  of  the  nuisance.  If  the  nuisance  is 
not  abated,  its  continuance,  resulting  in  a  damage,  is  a 
new  and  separate  injury  which  gives  rise  to  a  new  cause 
of  action.  Successive  actions  may  be  maintained  so 
long  as  the  nuisance  is  permitted  to  continue,  in  which 
damages  may  be  recovered  for  all  injury  occasioned 
prior  to  the  commencement  of  the  action  and  within  the 
statute  of  limitations,  not  extending  back  of  a  former 
recovery.  The  measure  of  damages  in  such  a  case  is 
the  depreciation  in  the  rental  value  of  the  real  estate  af- 
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fected.  Cleveland,  etc,  R.  Co.  v.  King  (1899),  23  Ind. 
App.  573,  55  N.  E.  875;  Vwnd/ilia  R.  Co.  V.  Yeager 
(1915),  60  Ind.  App.  118,  130,  110  N.  E.  230. 

The  rule  stated  applies  to  a  tort  of  a  continuous  na- 
ture.    By  that  is  meant  a  wrongful  act  which  produces 
a  state  of  affairs,  the  continuance  of  which  con- 

3.  stitutes  a  new  wrong  each  moment;  but  it  does 
not  apply  to  a  single  completed  wrongful  act  re- 
sulting in  an  injury,  the  effects  of  which  will  continue 
indefmitely.  The  damages  occasioned  by  such  an  injury 
must  be  entirely  compensated  in  a  single  award  as  there 
is  no  continuing  wrong  on  which  to  base  successive  ac- 
tions. The  award  covers  all  resulting  damages  both 
past  and  prospective.  City  of  Lafayette  V.  Nagle 
(1887),  113  Ind.  425,  15  N.  E.  1;  PoHer  V.  Midland  R. 
Co.  (1890),  125  Ind.  476,  25  N.  E.  556. 

Where  a  portion  of  the  land  is  permanently  appro- 
priated, or  where  it  is  so  occupied  as  to  deprive  the 
owner  permanently  of  the  occupation  or  use  of  a 

4.  portion  of  his  land,  the  general  rule  as  to  the 
measure  of  damages  is  the  depreciation  in  the 

market  value  of  the  land  occasioned  by  the  appropri- 
ation or  trespass.  In  the  case  of  Indiana,  etc.,  R.  Co. 
v.  Eberle  (1887),  110  Ind.  542,  11  N.  E.  467,  59  Am. 
Rep.  225.  Judge  Mitchell,  speaking  for  the  court  said : 
"Whether  the  plaintiff  may  recover  for  the  permanent 
depreciation  in  the  value  of  his  property,  depends  upon 
the  permanent  character  of  the  injury,  and  the  frame 
of  the  action.  Where  the  character  of  the  injury  is  per- 
manent, and  the  complaint  for  damages  recognizes  the 
right  of  the  defendant  to  continue  in  the  use  of  the  prop- 
erty wrongfully  appropriated,  and  to  acquire  as  a  re- 
sult of  the  suit,  the  plaintiff's  title  to  the  right  appro- 
priated, we  can  see  no  reason  why  the  damages  may 
not  be  assessed  on  the  basis  of  the  permanent  depreci- 
ation in  value  of  the  property  injured,  as  in  Henderson 
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V.  New  York,  etc.,  R.R.  Co.,  78  N.  Y.  423;  Lohr  v. 
Metropolitan  Ele.  R.R.  Co.,  10  N.  E.  Rep.  528;  Wichi- 
taw,  etc.,  R.R.  Co.  v.  Fechheimer,  12  Pac.  Rep.  862; 
Wood  Nuisances,  section  856 ;  City  of  North  Vernon  V. 
Voegler,  103  Ind.  314.'* 

In  the  case  at  bar  the  court  adopted  the  measure  of 
damages  applicable  to  the  assessment  of  damages  for 
lands  appropriated.  Evidence  was  admitted  as  to  the 
market  value  of  the  entire  700-acre  tract  of  land  im- 
mediately before  it  was  overflowed  by  the  oil  which 
escaped  from  defendant's  pipe  lines  and  the  value  of 
the  same  land  after  such  overflow;  and,  under  the  in- 
structions, the  jury  was  permitted  to  base  its  award  of 
damages  on  evidence  of  this  character.  Appellant  as- 
serts that  the  trial  court  erred  in  applying  this  rule  for 
the  assessment  of  damages  to  the  facts  as  disclosed  by 
the  evidence  in  this  case. 

There  is  evidence  to  show  that  in  the  years  1914, 1915 
and  1916  quantities  of  oil  escaped  from  the  pipe  lines 
owned  and  operated  by  appellant  company  and  was 
carried  on  the  surface  of  the  water  down  the  ditches 
constructed  through  lands  owned  by  appellee ;  and  that, 
by  reason  of  the  water  overflowing  the  lands  of  appellee, 
the  oil  was  carried  on  and  over  parts  of  said  land, 
where  it  remained  on  the  grass  and  vegetation  and  in 
the  soil  after  the  water  receded  or  evaporated.  A  part 
of  the  land  having  an  area  of  about  ^  500  acres  was 
prairie  land,  and  the  remainder  consisted  of  higher  land 
on  which  the  buildings  were  situated.  There  is  no  evi- 
dence that  the  high  land  was  affected  by  the  oil,  but 
there  is  evidence  to  show  that  oil  was  found  in  consider- 
able quantities  on  portions  of  the  low  land,  and  that  it 
permeated  the  soil  and  was  found  on  the  grass  and 
vegetation  growing  thereon.  The  evidence  shows  that 
the  low  land  prior  to  the  overflow  produced  native  per- 
ennial grasses  which  were  valuable  for  pasturage  and 
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for  hay,  and  that,  in  the  years  following  the  floods  and 
before  the  trial,  which  began  on  September  28,  1916, 
portions  of  the  land  on  which  this  grass  had  previously 
grown  failed  to  produce  the  grass,  being  covered  by 
weeds  instead.  As  disclosed  by  the  evidence,  the  land 
had  been  previously  used  for  a  stock  farm,  the  low  lands 
being  utilized  as  meadow  and  as  pasture  for  the  cattle, 
and  the  buildings  constructed  on  the  higher  land  being 
of  a  size  and  character  suitable  for  the  storage  of  feed 
and  tiie  shelter  of  stock. 

There  can  be  no  doubt  that  it  was  the  theory  of  the 
plaintiff  below  that  the  injury  to  the  real  estate  was 
of  a  permanent  character,  affecting  the  value  of  the 
farm  as  a  whole,  and  that  the  trial  court  adopted  that 
theory  on  the  trial. 

Appellant  takes  the  position  that,  under  the  law  and 
the  evidence,  appellee  was  not  entitled  to  recover  perma- 
nent damages  to  the  farm  as  a  whole,  measured  by  the 
diminution  in  the  market  value  of  the  fee-simple  inter- 
est therein,  for  the  reason  that  the  evidence  fails  to 
show  any  title  in  appellee  as  to  that  portion  of  the  farm 
lying  north  of  the  meander  line  established  by  the  gov- 
ernment survey  and  containing  about  192  acres.  It  is 
asserted  that  appellee  was  required  under  the  law  to 
prove  title  to  the  land  affected,  and  that  the  evidence 
shows  that  the  title  to  the  part  of  the  farm  on  which 
the  buildings  are  located  north  of  the  meander  line  in 
section  36  rests  in  the  State  of  Indiana  or  in  the  gov- 
ernment of  the  United  States.  This  position  of  appel- 
lant is  met  by  appellee  with  the  proposition  that  a  per- 
son who  is  in  possession  of  land  claiming  to  be  the  owner 
may  maintain  an  action  against  a  wrongdoer  for  perma- 
nent injury  to  the  land  without  disclosing  ansrthing  fur- 
ther than  his  possession  and  claim  of  ownership;  and 
that  such  wrongdoer  cannot  set  up  an  outstanding  title 
in  a  third  party  for  the  purpose  of  defeating  a  recovery. 
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As  sustaining  this  proposition,  appellee  cites  several 
authorities  which  he  claims  to  be  in  point.  Bristol 
Hydraulic  Co.  v.  Boyer  (1879),  67  Ind.  236;  Ohio,  etc., 
R.  Co.  V.  Trapp  (1891),  4  Ind.  App.  69,  30  N.  E.  812; 
Cleveland,  etc.,  R.  Co.  v.  Bom  (1911),  49  Ind.  App.  62, 
96  N.  E.  777;  Barber  V.  Barber  (1863),  21  Ind.  468; 
Winship  V.  Clendenning  (1865),  24  Ind.  439. 

Appellant  cites  a  number  of  cases  to  sustain  the  propo- 
sition that  it  is  necessary  for  the  plaintiff  to  prove  title 
to  the  land  in  cases  where  he  seeks  to  recover  damages 
for  permanent  injuiy  to  the  freehold.  Thompson  v. 
Norton  (1860),  14  Ind.  187;  Broker  V.  Scobey  (1877), 
56  Ind.  588;  Start  V.  Clegg  (1882),  83  Ind.  78;  City  of 
Lafayette  v.  WoHman  (1886),  107  Ind.  404,  8  N.  E. 
277;  Burrow  v.  Terre  Haute,  etc.,  R.  Co.  (1886),  107 
Ind.  432,  8  N.  E.  167;  Porter  v.  Midland  R.  Co.,  supra. 

The  cases  cited  have  been  of  no  material  assistance  to 

the  court.    The  foundation  of  the  action  quare  cUiMSum 

f regit  is  the  breaking  by  defendant  of  plaintiff's 

5.  close.    Its  purpose  is  to  recover  damages  for  an 
invasion  of  the  plaintiff's  right  of  possession,  and 

it  can  be  maintained  by  a  person  in  possession  having 
no  interest  in  the  soil  but  an  interest  in  the  profits  only. 
Darling  v.  Kelly  (1873),  113  Mass.  29. 

In  such  an  action  it  is  only  necessary  for  plaintiff  to 

prove  that  he  was  in  possession  of  the  land,  and  that 

the  defendant  entered  thereon   without  right. 

6.  Such  proof  entitles  the  plaintiff  to  recover  nomi- 
nal damages.    The  cases  cited  by  appellee  hold 

that  in  such  cases  plaintiff  need  not  prove  title,  proof  of 
possession  being  sufficient,  and  that  a  defendant  cannot 
prove  title  in  another  to  defeat  the  action.  It  is  well 
settled  that  one  rightfully  in  possession  may  maintain 
an  action  against  one  who  wrongfully  invades  his  pos- 
session, even  though  it  be  the  owner  of  the  fee-simple 
interest  in  the  land.    He  may  recover  nominal  damages, 
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without  proof  of  injury,  and  on  proof  of  injury  to  the 
products  of  the  soil  he  may  recover  actual  possessory 
damages.  An  examination  of  the  cases  cited  by  ap- 
pellee will  show  only  such  damages  were  proved  and 
allowed  as  affected  the  plaintiff's  possessory  rights. 

The  cases  cited  by  appellant  do  not  sustain  the  posi- 
tion to  which  they  are  directed.  They  do  not  hold  that 
it  is  necessary  for  plaintiff,  in  an  action  qvare  clatisum, 
to  prove  a  fee-simple  title  to  the  land.  *  They  hold  that 
it  is  only  necessary  to  prove  possession  either  actual  or 
constructive.  If  actual  possession  cannot  be  shown, 
constructive  possession  must  be  proved.  In  these  cases 
actual  possession  was  not  shown  and  proof  of  construct- 
ive possession  follows  the  title.  It  was  held  to  be  nec- 
essary to  show  a  chain  of  transfers  extending  back  to 
the  government  or  to  a  person  in  possession  at  the 
time  of  his  transfer,  not  for  the  purpose  of  proving  title, 
but  for  the  purpose  of  proving  possession. 

Under  the  common-law  forms  of  pleading,  an  injury 

such  as  is  here  described  could  not  have  been  redressed 

in  an  action  qtuire  cUmsum,  because  the  damages 

7.  were  not  the  direct  result  of  force,  but  resulted 
indirectly  from  the  wrongful  act  of  the  defend- 
ant.   The  proper  form  of  action  would  have  been 

8.  trespass  on  the  case ;  but  the  rule  of  law  which 
required  only  proof  of  possession,  where  the  dam- 
ages sought  were  based  on  injuries  .affecting  the  pos- 
sessory rights  of  plaintiff,  would  of  necessity  be  appli- 
cable in  the  latter  form  of  action.  The  common-law 
forms  of  action  are  abolished  in  this  state,  but  the  rules 
of  common  law  are  not  abrogated.  These  rules  obtain 
in  civil  actions  under  our  Code  whenever  applicable  to 
the  facts  pleaded  and  proved. 

Appellant  in  this  case  proceeds  on  the  theory  that  he 
is  the  owner  in  possession  of  the  700  acres  of  land  de- 
scribed in  his  complaint,  and  he  seeks  to  recover  dam- 
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ages  for  injury  to  his  personal  property,  to  the  products 
of  the  soil,  and  also  for  injury  of  a  permanent  nature  to 
his  interest  and  estate  in  the  land  itself.  If  he  had 
pleaded  and  proved  damages  only  to  his  i)Ossessory 
rights,  there  could  be  no  doubt  that  proof  of  possession 
would  be  sujfficient  to  entitle  him  to  recover  damages  of 
that  nature ;  but  the  damage  recovered,  as  shown  by  the 
evidence,  the  instructions  and  the  verdict,  was  the  di- 
minution of  the  market  value  of  the  fee-simple  interest 
in  the  whole  tract  of  land  described. 

The  court  is  required  to  determine  whether  damages 
of  this  kind  can  be  recovered  by  plaintiff  on  proof  of 

mere  possession,  or  whether  it  is  necessary  for 
9.    him  to  prove  his  interest  in  the  land  in  order  to 

entitle  him  to  recover  damages  of  a  permanent 
nature.  It  may  be  that  proof  of  possession  being  prima 
fade  evidence  of  ownership  would  be  sufficient  to  make 
a  prima  facie  case  in  favor  of  plaintiff.  Can  the  de- 
fendant rebut  the  prima  fade  case  so  made  by  evidence 
showing  the  true  state  of  the  title  and  thus  disclose 
title  in  a  third  person?  It  is  said  that  the  defendant, 
having  no  interest  in  such  a  title,  cannot  be  permitted 
to  set  up  or  assert  it  against  the  plaintiff.  The  purpose 
of  such  evidence  is  not  to  establish  or  enforce  an  out- 
standing title  against  plaintiff  in  such  a  way  as  to  affect 
his  title  or  interest  in  the  land  as  between  him  and  the 
owner  of  such  outstanding  title.  The  purpose  of  such 
evidence  is  to  rebut  the  primu  fade  case  of  ownership 
made  by  plaintiff  and  to  show  that  the  damages  which 
he  seeks  to  recover  for  permanent  injury*  to  the  free- 
hold did  not  accrue  to  h^m  on  account  of  his  interest 
in  the  land,  but  that  such  damages  accrued  in  favor  of 
another  on  account  of  his  interest  therein.  It  is  true 
that  the  defendant  can  have  no  interest  in  ^laving  an 
outstanding  title  enforced  against  the  plaintiff,  but 
when  he  is  called  on  to  make  compensation  for  an  injury 
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of  such  a  nature  as  to  affect  and  reduce  the  value  of  the 
fee-simple  estate  in  the  land,  he  has  an  interest  in  hav- 
ing the  court  determine  whether  plaintiff,  by  reason 
of  his  interest  in  the  land,  is  entitled  to  recover  for  the 
injury  claimed.  If  this  question  cannot  be  presented 
by  a  defendant,  he  may  be  required  to  make  compensa- 
tion for  an  injury  which  materially  diminishes  the 
market  value  of  the  fee-simple  estate  in  land  at  the  suit 
of  a  person  having  only  a  possessory  interest  therein, 
after  which  he  could  be  compelled  at  the  suit  of  the 
owner  of  the  fee  to  make  a  second  compensation  for  the 
same  injury.  The  law  will  enforce  only  a  single  com- 
pensation even  as  against  a  wrongdoer.  The  reasons 
stated  would  seem  to  compel  the  conclusion  reached  by 
the  court ;  but,  aside  from  the  reasons  upon  which  the 
conclusion  rests,  it  is  fully  sustained  by  authorities  bear- 
ing directly  on  the  subject.  1  Sedgwick,  Damages  (9th 
ed.)  §70;  Kelly  v.  New  York,  etc.,  R.  Co.  (1880),  81 
N.  Y.  233;  Wallace  V.  GoodaM  (1846),  18  N.  H.  439; 
Thomas  V.  Ohio  Coal  Co.  (1916),  199  111.  App.  50; 
McLeqd  V.  Spencer  (1908),  21  Okla.  165,  95  Pac.  754, 
17  L.  R.  A.  (N.  S.)  958, 129  Am.  St.  774. 

The  court  has  reached  the  conclusion  that,  in  cases 
where  a  plaintiff  seeks  to  recover  damages  for  an  injury 
which  permanently  affects  the  land  by  reducing  its 
market  value,  it  is  incumbent  on  him  to  prove  such  an 
interest  in  the  land  as  entitles  him  to  receive  damages 
of  that  nature.  It  was  therefore  incumbent  on  appellee 
to  prove  title  to  the  entire  farm. 

Appellant  proved  that  he  was  in  possession  of  the 

entire  farm  of  700  acres,  and  that  he  claimed  to  own 

it.     Proof  of  actual  possession  under  a  claim  of 

10.  ownership  is  sufficient  to  make  a  prima  fa^cie  case 
of  title,  where  the  title  to  real  estate  is  not  di- 
rectly in  issue,  but  arises  only  indirectly  as  an  incident 
to  the  right  of  the  plaintiff  to  recover  damages  against 
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a  trespasser.  Hungerford  V.  Redford,  (1872),  2ft  Wis. 
345;  Rotch's  Wharf  Co.  V.  Judd  (1871),  108  Mass.  224; 
Advance  Elevator,  etc.,  Co.  V.  Eddy  (1887),  23  111.  App. 
352.  In  this  case  appellant  is  sued  as  a  wrongdoer,  and 
the  title  is  in  issue  only  indirectly  as  affecting  the  meas- 
ure of  damages.  In  the  absence  of  countervailing  proof, 
the  prima  facie  title  shown  by  appellee  will  stand.  The 
attention  of  the  court  has  not  been  called  to  any  evidence 
to  meet  the  prima  facie  case  made  by  appellee.  Appel- 
lant attempts  to  question  the  title  of  appellee  to  a  part 
of  the  land  lying  in  the  fractional  northeast  quarter  of 
section  36,  township  33  north,  range  4  west,  but  no  at- 
tempt is  made  to  defeat  the  title  of  appellee  by  showing 
the  true  state  of  the  record  title.  The  evidence  must 
be  held  sufficient  to  sustain  appellee's  title  to  the  entire 
farm.    . 

Appellant  asserts  that  there  is  no  evidence  to  show 
any  permanent  injury  to  the  land,  and  that  a  verdict 
based  on  such  theory  is  not  sustained  by  the  evidence. 

Appellee  does  not  claim  that  any  part  of  his  land  has 
been  appropriated  or  permanently  occupied  by  appel- 
lant so  as  to  deprive  him  of  its  use  or  occupancy. 

11.  Appellee  still  has  the  possession  and  use  of  all 
the  land  described  in  his  complaint  in  the  condi- 
tion in  which  it  was  left  after  the  water  receded,  leav- 
ing the  deposit  of  oil  on  its  surface.  The  evidence  does 
not  show  a  condition  created  by  appellant  causing  a  con- 
tinuoi^s  or  intermittent  flow  of  oil,  which  will  exist 
throughout  the  future,  killing  the  vegetation  and  render- 
ing the  land  unproductive  so  long  as  the  pipe  lines  are 
maintained  and  operated.  Appellee  does  not  seek  to  re- 
cover damages  on  the  theory  that  appellant  has  wrong- 
fully appropriated  to  its  use  a  portion  of  his  land  for  the 
purpose  of  flowing  oil  thereon  throughout  the  future. 
On  such  a  theory  he  would  be  entitled  to  be  awarded 
damages  for  a  permanent  injury  to  the  land,  and,  by  the 
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pajmaent  of  the  amount  awarded,  appellant  would  ac- 
quire a  right  against  appellee  to  usfe  the  land  so  appro- 
priated for  that  purpose.  The  wrongful  act  on  which 
the  action  is  based  is  not  treated  as  a  continuing  nuis- 
ance, but  a  completed  tortuous  act,  resulting  in  perma- 
nent injury  to  the  land  affected.  Under  the  pleadings 
and  the  evidence  in  this  case,  the  recovery  must  be  limit- 
ed to  damages  resulting  to  the  land  from  the  oil  which 
had  been  permitted  to  flow  thereon  prior  to  the  com- 
mencement of  the  action;  but  the  entire  damage  re- 
sulting therefrom  must  be  recovered  in  one  action. 
Porter  V.  Midland  R.  Co.,  supra;  West  Leigh  Colliery 
Co.  V.  Tunnicliffe  (1908),  10  Ann.  Gas.  74. 

It  is  the  theory  of  appellee,  as  disclosed  by  the  record, 

that  the  effect  of  the  oil  which  appellant  had  permitted 

to  flow  upon  the  land  had  killed  the  grass  and 

12.  vegetation  growing  thereon  and  had  so  affected 
said  land  as  to  permanently  destroy  its  fertil- 
ity and  productive  value.  Under  such  a  theory  the 
wrongful  act  has  been  completed  and  all  of  the  dam- 
age to  flow  therefrom  has  been  consummated.  The 
abatement  of  the  condition  which  might  occasion  fur- 
ther damage  could  neither  enhance  nor  diminish  the 
amount  of  recovery,  as,  under  the  theory  adopted,  dam- 
ages can  be  recovered  only  for  the  injury  already  in- 
flicted. It  can  be  readily  seen  that  a  recovery  for  the 
amount  of  depreciation  in  the  rental  value  of  the  land 
to  the  time  of  the  commencement  of  the  action  would 
not  compensate  appellee  for  the  loss  sustained,  if  it  is 
true  that  the  fertility  and  productive  value  of  the  land 
were  permanently  destroyed.  Appellant  asserts,  how- 
ever, that  there  is  no  evidence  in  the  record  from  which 
the  jury  could  find  that  the  fertility  or  productive  value 
of  the  soil  was  destroyed.  In  the  opinion  of  the  court, 
appellant  is  correct  in  this  statement.  The  evidence  in 
the  case  is  so  voluminous  that  it  is  impracticable,  within 
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the  scope  of  this  opinion,  to  review  it  at  length.  It  is 
shown  that  great  quantities  of  oil  found  its  way  upon 
the  land  and  was  left  there  after  the  water  receded.  Evi- 
dence was  introduced  showing  that  samples  of  soil  fur- 
nished by  appellee  were  analyzed  and  that  as  much  as  7^2 
ounces  of  crude  oil  to  the  cubic  foot  were  found,  while  in 
other  samples  taken  from  the  land  no  oil  was  found. 
There  is  evidence  to  show  that  crude  oil  has  a  harmful 
effect  on  certain  things  and  that  it  will  kill  vegetation, 
but  none  to  show  that  it  would  affect  the  fertility  or  the 
productive  value  of  the  soil  itself.  It  is  shown  that, 
after  the  flood,  portions  of  the  land  did  not  produce  the 
native  grass  that  had  grown  there  prior  to  that  time, 
and  that  the  surface  in  places  was  bare  of  vegetation, 
while  in  other  places  the  ground  was  covered  with 
weeds.  This  might  justify  the  inference  that  the  oil 
killed  the  grass  and  destroyed  the  sod  and  roots,  es- 
pecially if  the  failure  of  the  grass  to  grow  was  confined 
to  the  places  most  affected  by  the  oil,  but  it  would  not 
justify  an  inference  that  the  soil  had  lost  its  fertility 
or  productive  value.  There  is  also  evidence  by  Mr. 
Helmer  and  Mr.  Kottka  as  to  oil  on  the  Bunge  farm  on 
which  these  gentlemen  had  resided.  This  evidence 
shows  that  a  flow  of  oil  on  portions  of  those  lands  had 
destroyed  the  native  grasses  and  parts  of  a  timothy 
meadow.  This  evidence  shows  that  there  is  a  place  in 
the  pasture  where  the  grass  had  been  killed  out  by  oil 
about  eleven  years  before  the  trial,  and  that  practically 
nothing  had  grown  on  that  place  since,  but  it  fioes  not 
show  that  there  had  been  any  attempt  to  reseed  it  to 
grass  or  to  cultivate  it  in  any  other  kind  of  crop. 

Appellee  testified  that  he  plowed  up  a  part  of  one 
forty-acre  tract  that  had  been  overflowed  by  oil,  and 
that,  in  1916,  he  sowed  a  part  in  oats,  a  part  in  millet,  a 
part  he  planted  in  com.  He  testified  that  he  got  one 
wagon  load  of  bundles  of  oats  out  of  a  field  of  twenty 
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acres,  that  there  was  no  com  crop  at  all,  and  that  fifteen 
acres  of  millet  produced  only  one  wagon  load.  He  stated 
that  the  land  had  produced  before  that,  and  gave  some 
figures  as  to  the  crops  in  the  years  1914  and  1915 ;  but 
there  was  no  evidence  to  show  whether  the  failure  of  the 
crops  in  the  year  1916  on  the  particular  fields  to  which 
he  referred  was  due  to  a  condition  of  the  soil  produced 
by  the  flow  of  oil,  or  whether  it  was  due  to  some  other 
cause.  The  attention  of  the  court  has  not  been  called 
to  any  other  evidence  showing  an  effort  to  produce  crops 
on  any  of  the  land  affected.  There  is  no  evidence  to 
show  that  it  would  not  produce  grass,  if  properly  seeded, 
or  that  it  would  not,  imder  favorable  conditions,  produce 
other  crops.  The  evidence  most  favorable  to  appellee 
is  not  sufficient  to  warrant  a  finding  that  tlie  productive 
quality  of  the  soil  was  destroyed  or  permanently  in- 
jured from  the  effects  of  the  oil. 

As  heretofore  stated  there  is  evidence  to  show  an  in- 
jury to  the  products  of  the  soil,  and  also  to  show  that 
appellee's  stock  pasturing  on  his  lands  was  injured,  and 
that  some  of  it  was  killed  as  a  result  of  oil  swallowed 
in  eating  grass  and  drinking  water  on  the  land.  Under 
the  evidence,  appellee  was  entitled  to  a  verdict  for  these 
items  of  evidence. 

When  the  amount  of  the  verdict  is  considered  in  con- 
nection with  the  evidence  in  relation  to  the  items  of 
damages  for  which  appellee  is  entitled  to  recover, 

13.  it  seems  apparent  that  the  jury  must  have 
awarded  damages  on  account  of  permanent  in- 
jury to  the  productive  qualities  of  the  soil.  In  testi- 
fying to  the  market  value  of  the  land  before  the  oil 
flowed  over  it,  and  of  the  same  land  immediately  after- 
ward, the  witnesses  must  have  based  their  testimony 
on  the  assumption  that  the  fertility  of  the  soil  was  de- 
stroyed, and  that  the  land  would  remain  in  that  con- 
dition for  an  indefinite  period ;  and  the  jury  must  have 
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based  the  damages  as  awarded  by  its  verdict  on  the  de- 
preciation in  the  market  value  of  thQ  land  as  shown  by 
such  evidence.  Where  it  appears  from  a  record  that  a 
verdict  is  based  on  improper  items  of  damages,  the  ver- 
dict will  be  held  to  be  excessive,  and  a  new  trial  will  be 
awarded.  Cleveland,  etc.,  R.  Co.  V.  Hadley  (1907),  170 
Ind.  204,  82  N.  E.  1025,  84  N.  E.  13,  16  L.  R.  A.  (N. 
S.)  527,  16  Ann.  Cas.  1 ;  City  of  Indianapolia  V.  Stokes 
(1914),  182  Ind.  31,  105  N.  E.  477;  Board,  etc.  V.  Fer- 
tick  (1897),  18  Ind.  App.  1,  46  N.  E.  699.  The  same 
rule  must  be  applied  where  the  verdict  appears  to  be 
based  on  an  item  of  damage  which  has  no  evidence  to 
sustain  it.  For  the  reasons  stated,  appellant's  motion 
for  a  new  trial  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Note. — Reported  in  123  N.  E.  789.  Damages  caused  by  re- 
fineries, gas  weUs  or  leaks,  107  Am.  St.  245.  See  under  (1)  23 
Cyc  1186,  29  Cyc  1254;  (3)  1  C.  J.  1119;  (4)  17  C.  J.  884,  38 
Cyc  1126;  (5)  38  Cyc  1072;  (8)  1  C.  J.  1004. 


Jackson,  Receiver,  v.  Rutledge. 

[No.    23,228.     Ffled   March   27,    1919.     Rehearing   denied   June 

27,  1919.] 

1.  Appeal. — Assignment  of  Error. — Sujficiency  of  Complaint. — 
Where  a  complaint  was  not  challenged  by  demurrer  for  in- 
sufficiency of  facts,  it  may  not  be  chall^iged  on  appeal  on  such 
ground  by  independent  assignment  of  error,  in  view  of  §344 
Bums  1914,  Acts  1911  p.  415.    p.  420. 

2.  Negligence. — Contributory  Negligence. — Proof. — Rule  Un- 
der Federal  Employers'  Liability  Act. — In  an  action  under  the 
federal  Employers'  Liability  Act  by  a  conductor  of  a  train  for 
personal  injuries  suffered  in  a  collision,  it  is  only  after  negli- 
gence on  the  part  of  the  defendant  is  shown  that  it  becomes 
material  to  determine  the  question  of  the  plaintiff's  contribu- 
tory negligence,  which  under  the  act  can  only  diminish  the 
damages  recoverable,    p.  420.  * 
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3.  Master  and  Servant. — Injuries  to  Conductor^ — Negligenee, — 
Sufficiency  of  Evidence, — Verdict, — ^In  an  action  under  the  fed- 
eral Employers'  Liability  Act  for  injuries  sustained  by  the 
plaintiff  conductor  as  a  result  of  a  collision,  the  evidence  is  re- 
viewed and  held  sufficient  to  support  a  verdict  for  the  plain- 
tiff on  the  issue  of  the  defendant's  negligence,  in  view  of  the 
rule  that  the  verdict,  as  against  the  objection  that  it  is  wholly 
unsupported  by  evidence,  must  stand  on  appeal  unless  the 
court  finds  that  the  evidence  most  favorable  to  the  plaintiff 
appellee  is  such  that  no  reasonable  inference  of  the  negligence 
charged  can  be  drawn  therefrom,    p.  421. 

4.  Appeal. — Weight  of  Evidence, — Review. — ^In  an  action  under 
the  federal  Employers'  Liability  Act,  the  contention  that,  since 
the  injured  plaintiff  had  the  burden  of  proof  on  the  issue 
whether  the  train  on  which  he  was  employed  was  being  opeiv 
ated  in  interstate  commerce,  he  cannot  recover  where  the  evi- 
dence on  each  issue  was  evenly  balanced,  is  of  no  avail  on 
appeal,  since  the  Supreme  Court  will  not  weigh  the  evidence, 
p.  423. 

5.  Appeal.  —  Excluding  Contradictory  StcotemenU  —  Effect, — 
Where,  on  cross-examination,  a  witness  for  the  plaintiff  identi- 
fied a  written  statement  as  one  signed  by  him  previously  to  the 
trial,  and  did  not  deny  a  statement  therein  that  was  contradic- 
tory to  his  testimony,  but  in  effect  admitted  it,  the  exclusion 
of  such  written  statement  was  not  harmful  to  the  defendant, 
p.  423. 

6.  Trial. — Defective  Pleading, — Cure  by  Evidence. — Instruct 
tions, — ^Where,  in  a  railway  conductor's  action  for  injuries 
under  the  federal  Employers'  Liability  Act,  the  complaint 
stated  only  inf erentially  the  essential  fact  that  the  plaintiff  and 
the  train  upon  which  he  worked  were  engaged  in  interstate 
commerce  at  the  time  of  the  injury,  the  court  properly  instructed 
that  the  plaintiff  establish  such  fact,  since  under  the  statute 
a  defective  complaint  may  be  cured  by  the  evidence  and  will 
be  deemed  amended  to  conform  to  the  evidence,    p.  424. 

7.  Master  and  Servant. — Negligence  of  Servant. — Master^s 
Liability, — Inatructianss — ^In  a  railway  conductor's  action  for 
injuries  under  the  federal  Employers'  Liability  Act,  where  all 
the  negligence  charged  related  to  the  conduct  of  the  engineer 
and  the  conductor  of  a  train  that  collided  with  the  train  upon 
which  the  plaintiff  was  conductor,  an  instruction  that,  if  the 
first  named  employes  committed  any  of  the  acts  of  negligence 
charged  which  proximately  caused  the  plaintiff's  injury,  the 
defendant  would  be  liable,  was  not  objectionable  as  imposing 
a  liability  on  the  defendant  for  negligent  acts  of  such  em- 
ployes outside  the  scope  of  their  employment,    p.  425. 
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8.  Trial. — Questions  of  Law  or  Fact. — In  a  railway  conductor's 
action  for  injuries  under  the  federal  Employers'  Liability  Act, 
an  instruction  permitting  the  jury  to  determine  as  a  question 
of  fact  whether  certain  rules  of  the  railroad  company  were 
in  effect  was  error,  such  question  being  one  of  law.    p.  426. 

9.  Appeal. — Invited  Error, — ^An  appellant  who  tendered  in- 
structions containing  the  same  error  as  a  given  instruction  of 
which  he  complains  is  in  no  position  to  avail  himself  of  the 
error,    p.  426. 

10.  Appeal. — Erroneous  Instruction, — Harmless  Error, — ^In  a 
railway  conductor's  action  for  injuries,  under  the  federal  Em- 
ployers' Liability  Act,  an  instruction,  though  it  improperly  per- 
mitted the  jury  to  decide  as  a  fact  whether  the  failure  of  cer- 
tain employes  to  observe  precautions  prescribed  by  a  rule  of 
the  company  was  negligence,  was  not  prejudicial  to  the  de- 
fendant where  such  instruction,  in  view  of  the  evidence,  was 
not  more  unfavorable  than  one  would  have  been  that  stated  the 
law  correctly,    p.  426. 

11.  Damages. — Loss  of  Leg. — ^Where  the  plaintiff,  who  was  thir- 
ty-six years  of  age,  suffered  injuries  causing  great  pain,  dis- 
qualifying him  for  the  work  in  which  he  was  engaged  and  ne- 
cessitating an  amputation  of  the  leg  below  the  knee  and  a 
second  amputation  above  the  knee  when  gangrene  ensued,  a 
verdict  of  $20,000  in  an  action  for  the  injury  was  not  excessive, 
there  being  no  evidence  showing  his  earning  capacity  in  other 
employments,    p.  428. 

12.  Damages. — Discretion  cw  to  Amount. — The  amount  of  dam- 
ages to  be  awarded  for  pain  and  suffering  rests  largely  in  the 
discretion  of  the  jury,  there  being  no  exact  standard  for  deter- 
mining the  question,    p.  428. 

13.  Appeal. — Reduction  of  Verdict. — In  an  action  for  injuries, 
under  the  federal  Employers'  Liability  Act,  the  court  on  ap- 
peal is  without  power  to  say  that  the  verdict  should  have  been 
reduced  on  account  of  contributory  negligence,  unless  it  can 
say  that  the  plaintiff  was  guilty  of  contributory  negligence  as 
a  matter  of  law.    p.  429. 

14.  Appeal. — Verdict. — Presumption. — ^Where,  in  a  personal  in- 
jury action  under  the  federal  Employers'  Liability  Act,  con- 
tributory negligence  under  the  evidence  was  a  question  of  fact 
for  the  jury,  the  court  on  appeal  cannot  assume  that  the  jury 
found  the  plaintiff  guilty  of  contributory  negligence,  in  order  to 
reduce  the  amount  of  the  recovery,  but,  on  the  contrary,  will 
indulge  every  presumption  in  favor  of  the  verdict,    p.  429. 

15.  Master  and  Servant. — Injury  to  Servant. — Contributory 
Negligence. — Evidence, — In  an  action  under  the  federal  Em- 
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ployers'  Liability  Act  by  a  conductor  for  injuries  sustained  in 
a  rear-end  collision  between  freight  trains,  the  Supreme  Court 
cann6t  say  as  a  matter  of  law  that  the  plaintiff  was  sruilty  of 
contributory  negligence  for  failing  to  require  the  rear  brake- 
man  to  observe  a  certain  rule  relative  to  the  guarding  of  the 
rear  of  the  train,  which  rule  applied  only  when  the  train  was 
stopped,  in  view  of  evidence  from  which  the  jury  could  find 
that  the  train  was  kept  moving,    p.  429. 

16.  Master  and  Servant. — Contributory  Negligence. — Ordinary 
Care. — Jury  Question. — ^In  an  action  under  the  federal  Employ- 
ers' Liability  Act  by  the  plaintiff  conductor  for  injuries  sus- 
tained in  a  rear-end  collision  between  freight  trains,  whether 
the  conductor  was  guilty  of  contributory  negligence  in  failing 
to  observe  rules  relative  to  the  dropping  of  fusees  for  the  pur- 
pose of  warning  an  approaqhing  train  was  a  question  for  the 
jury,  where  such  rules  were  not  specific,  but  permitted  the 
trainmen,  in  the  observance  thereof,  to  exercise  the  care  that 
men  of  ordinary  prudence  would  use  under  the  particular  cir- 
cumstances,   p.  430. 

17.  Master  and  Servant. — Contributory  Negligence. — Evidence* 
— In  an  action  under  the  federal  Employers'  Liability  Act  for 
injuries  sustained  by  the  plaintiff  conductor  in  a  rear-end  col- 
lision between  freight  trains,  the  failure  of  the  plaintiff  to  have 
a  light  burning  in  the  cupola  of  the  caboose  did  not  constitute 
contributory  negligence  as  a  matter  of  law,  under  evidence 
showing  that  the  light  would  not  bum,  that  the  plaintiff  was 
using  the  caboose  for  the  first  time  and  had  no  previous  knowl- 
edge of  the  defective  condition  of  the  light,    p.  431. 

18.  Damages. — Future  Suffering.  —  Recovery, — Instructions^ — 
In  an  action  for  injuries,  an  instruction,  although  subject  to 
criticism  in  that  it  told  the  jury  that  it  might  consider  future 
pain  and  suffering,  if  any  ^likely"  to  occur,  was  not  so  mis- 
leading as  to  be  reversible  error;  the  more  accurate  rule  is  to 
limit  such  recovery  to  such  pain  as  the  injured  party  is  rea- 
sonably sure  to  suffer,    p.  431. 

From  the  Gibson  Circuit  Court;  Simon  L.  Vandeveer, 
Judge. 

Action  by  Sylvanius  E.  Rutledge  against  William  J. 
Jackson,  receiver.  From  a  judgment  for  the  plaintiff, 
the  defendant  appeals.    Affirmed. 

John  E.  Iglehart,  Edwin  Taylor,  Eugene  H.  Iglehart 
and  Embree  &  Embree,  for  appellant. 
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r.  Morton  McDonald,  Robert  W.  Armstrong  and 
Douglas  Morris,  for  appellee. 

Lairy,  J. — ^Appellee  recovered  a  judgment  for  $20,000 
for  personal  injuries  sustained  by  him  as  a  result  of  a 
rear-end  collision  between  two  freight  trains  operated 
on  a  railroad  of  which  appellant  was  receiver.  At  the 
time  of  the  collision  appellee  was  in  the  employ  of  ap- 
pellant acting  as  conductor  of  extra  train  901  running 
north  from  Seiffert  to  Terre  Haute,  and  when  about 
three-fourths  of  a  mile  north  of  Youngs,  the  train,  of 
which  appellee  was  conductor,  was  run  into  from  the 
rear  by  the  locomotive  of  regular  train  862  operated  by 
servants  of  appellant.  Train  901  left  Seiffert  under  a 
caution  block,  there  being  a  train  ahead  in  the  same 
block  designated  as  extra  961*  As  train  901  approached 
Youngs  a  red  fusee  dropped  by  the  train  ahead  caused 
it  to  slow  down  till  the  signal  burned  out,  after  which  it 
continued  north  until  the  collision  occurred  at  a  point 
about  three-fourths  of  a  mile  north  of  Youngs.  At  the 
time  train  901  slowed  down  for  the  red  fusee  it  did  not 
come  to  a  full  stop,  but  proceeded  at  the  rate  of  three 
or  four  miles  per  hour  until  the  fusee  burned  out,  after 
which  it  proceeded  north  and  was  running  from  eight 
to  ten  miles  per  hour  when  train  862  came  into  collision 
with  it  from  the  rear.  Train  362,  which  collided  with 
the  rear  end  of  train  901,  left  Seiffert  under  a  caution 
block  which  indicated  that  the  block  was  not  clear  of 
other  trains  and  that  the  train  must  proceed  with  cau- 
tion. 

The  complaint  proceeds  on  the  theory  that  the  ser- 
vants of  appellant  in  charge  of  train  862  were  negligent 
in  operating  said  train,  under  the  conditions  shown,  at  a 
dangerous  rate  of  speed  and  in  failing  to  look  out  for 
and  observe  the  signal  lights  displayed  on  the  rear  end 
of  the  caboose  of  train  901,  which  negligence  is  alleged 
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to  have  been  the  proximate  cause  of  the  collision  and 
the  resulting  injury  to,  appellee. 

The  case  was  tried  on  the  theory  that  the  right  of  ac- 
tion was  based  on  the  federal  Employer's  Liability  Act. 
The  sufficiency  of  the  complaint  to  state  a  cause 

1.  of  action  is  not  challenged.  No  demurrer  ad- 
dressed thereto  was  filed,  and  an  attempt  to  chal- 
lenge the  sufficiency  of  a  complaint  by  an  independent 
assignment  of  error  is  now  unavailing.  §344  Bums 
1914,  Acts  1911  p.  415;  Gary,  etc.,  R.  Co.  v.  Gunn 
(1915) ,  184  Ind.  306,  111  N.  E.  183 ;  Hedekin  Land,  etc., 
Co.  V.  Campbell  (1916),  184  Ind.  643,  112  N.  E.  97. 

There  is  only  one  error  well  assigned,  and  that  is  that 
the  trial  court  erred  in  overruling  appellant's  motion  for 
a  new  trial. 

The  first  question  presented  under  the  motion  for  a 

new  trial  is  the  sufficiency  of  the  evidence  to  sustain 

the  verdict.     It  is  claimed  by  appellant  that  there 

2.  is  a  total  want  of  evidence  to  show  negligence  on 
the  part  of  the  defendant  below,  and  that  the 

evidence  shows  without  dispute  that  the  collision  was 
caused  solely  by  the  negligence  of  the  plaintiff.  Unless 
there  is  evidence  to  sustain  negligence  on  the  part  of 
defendant,  the  verdict  must  necessarily  fall  regardless 
of  any  other  consideration.  In  the  absence  of  proof 
of  negligence  on  the  part  of  defendant,  the  presence  or 
absence  of  contributory  negligence  on  the  part  of  plain- 
tiff can  have  no  bearing  on  the  case.  On  the  other  hand, 
if  negligence  on  the  part  of  defendant  is  shown,  it  then 
becomes  material  to  determine  whether  or  not  plaintiff 
was  guilty  of  contributory  negligence.  At  common  law 
contributory  negligence,  when  shown,  had  the  effect  of 
defeating  a  recovery,  but  under  the  statute  on  which 
this  action  is  based  it  has  no  effect  other  than  to  dimin- 
ish the  damages  recoverable.  Norfolk,  etc.,  R.  Co.  V. 
Earnest  (1912),  229  U.  S.  114,  33  Sup.  Ct  654,  57  L. 
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Ed.  1096,  Ann.  Cas.  1914C  172;  Second  Employers' 
Liability  Cases  (1911),  228  U.  S-  1,  32  Sup.  Ct.  169,  56 
L.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44. 

In  disposing  of  the  question  here  presented,  the  court 
may  eliminate  all  evidence  on  the  subject  of  contribu- 
tory negligence  and  consider  only  the  evidence  bearing 
on  the  question  of  defendant's  negligence.  As  consti- 
tuting negligence  appellee  relies  on  the  evidence  show- 
ing the  manner  in  which  train  362  was  operated  by  the 
servants  of  the  receiver  in  charge,  and  especially  the 
evidence  in  reference  to  the  speed  of  such  train  immedi- 
ately before  the  collision,  and  the  failure  of  the  engineer 
to  observe  the  red  lights  on  the  rear  of  the  caboose  and 
to  have  his  train  under  such  control  as  to  enable  him  to 
stop  it  in  time  to  avoid  a  collision. 

As  bearing  on  this  question,  the  evidence  shows  that 
train  362  left  Seiffert  under  a  yellow  block.  The  evi- 
dence of  trainmen  showed  that  such  a  signal  in- 

3.  dicated  the  presence  of  a  train  ahead  within  the 
block  and  amounted  to  an  instruction  to  run 
under  control  expecting  to  find  a  train  ahead.  There 
is  a  conflict  in  the  evidence  as  to  the  speed  at  which 
train  362  was  run  from  Seiffert  to  the  place  of  the  col- 
lision. The  distance  is  about  8%,  miles.  The  train  left 
Seiffert  at  7:06. as  shown  by  all  the  evidence  and  the 
evidence  most  favorable  to  appellee  shows  that  the  col- 
lision occurred  at  7:20,  while  there  is  other  evidence 
that  it  occurred  at  7 :28.  To  cover  the  distance  in  four- 
teen minutes  the  train  would  be  required  to  run  at  an 
average  speed  of  37^/^  miles  an  hour,  and  to  cover  the 
distance  in  twenty-two  minutes  it  would  be  required  to 
average  23.8  miles  an  hour.  There  is  evidence  to  show 
that  the  steam  was  shut  off  and  the  brakes  set  when 
the  train  was  600  feet  south  of  the  caboose  and  that 
when  the  fireman  of  the  locomotive  jumped  off  at  a 
point  300  feet  from  the  place  of  collision  the  train  was 
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moving  at  the  speed  of  fifteen  miles  an  hour.  There  is 
also  evidence  that  the  red  side-lights  were  showing  on 
each  side  of  the  caboose,  and  that  the  track  for  a  dis- 
tance of  one-half  to  three-fourths  of  a  mile  south  of 
where  the  collision  occurred  is  straight  and  without  ob- 
structions to  the  view.  The  engineer  of  train  362  testi- 
fied that  he  saw  a  red  light  ahead  after  leaving  Youngs 
but  that  he  mistook  it  for  a  signal  light  at  Honey  Creek, 
which  the  evidence  shows  to  be  about  twenty  feet  above 
the  track.  There  is  also  testimony  of  railroad  men  as 
to  the  speed  of  the  train  and  the  distance  within  which 
it  could  have  stopped  under  the  conditions  shown.  It  is 
true  that  there  is  evidence  to  show  that  liie  engineer  in 
charge  of  train  362  .saw  no  fusee  on  the  track  or  other 
signals  to  indicate  that  the  train  ahead  had  been  de- 
layed or  that  it  was  running  at  slow  speed,  and  rules  of 
the  company  are  in  evidence  which  require  the  rear 
brakeman  to  give  such  warnings  when  the  train  is  de- 
layed and  which  require  the  conductor  to  see  that  the 
brakeman  obeys  the  rule.  The  absence  of  burning 
fusees  or  other  signals,  as  well  as  the  absence  of  the 
light  in  the  cupola  of  the  caboose,  if  shown,  were  cir- 
cumstances to  be  considered  by  the  jury  in  connection 
with  the  other  facts,  conditions  and  circumstances  dis- 
closed by  the  evidence  in  deciding  whether  the  engineer 
in  charge  of  train  362  exercised  the  care  and  prudence 
that  a  man  of  ordinary  judgment  and  prudence  would 
have  used  under  the  circumstances.  The  jury  decided 
this  question  adversely  to  appellant,  and  this  verdict 
must  stand  on  appeal  unless  this  court  can  say  that 
the  facts  disclosed  by  the  evidence  most  favorable  to 
appellee  are  of  such  a  character  that  no  reasonable  in- 
ference of  the  negligence  charged  can  be  drawn  there- 
from. It  cannot  be  said  as  a  matter  of  law  that  the 
verdict,  on  the  issue  of  appellant's  negligence,  is  wholly 
unsupported  by  the  evidence. 
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It  is  also  claimed  that  the  evidence  is  insufficient  to 

show  that  the  train  on  which  appellee  was  employed 

was  being  operated  in  interstate  commerce  and 

4.  that  appellee  was  engaged  in  interstate  commerce 
at  the  time  the  collision  occurred;  but,  in  the 

presentation  of  the  matter,  it  is  admitted  that  there  is 
some  evidence  that  there  were  cars  in  the  train  billed 
to  Chicago,  Illinois,  and  others  to  other  points  in  that 
state.  Appellant  asserts  that  the  evidence  on  the  point 
is  equally  balanced  and  that  appellee,  having  the  burden 
of  the  issue,  was  not  entitled  to  succeed  under  such  a 
state  of  the  evidence.  Such  an  argument  would  be 
proper  if  presented  to  the  jury  whose  province  it  is 
to  weigh  the  evidence,  or  to  the  trial  court  when  the 
sufficiency  of  the  evidence  is  presented  by  a  motion  for 
a  new  trial;  but  it  has  no  place  on  appeal  where  the 
court  cannot  consider  the  weight  of  the  evidence. 

H.  F.  Goad,  who  was  the  rear  brakeman  on  train 

901  on  the  night  of  the  collision,  was  called  by  appellee 

as  a  witness,  and  stated  as  a  part  of  his  testi- 

5.  mony  that  the  light  in  the  cupola  of  the  caboose 
on  that  train  was  burning  when  the  train  left 

Seiffert,  and  that  he  was  not  able  to  state  positively 
whether  it  was  burning  or  not  at  the  time  of  the  acci- 
dent. On  cross-examination  the  witness  was  shown  a 
written  statement  which  he  identified  as  a  statement 
signed  by  him  previous  to  the  trial.  On  being  exam- 
ined concerning  the  statement,  he  said  that  he  did  not 
remember  saying  as  part  of  the  statement  that  the  cu- 
pola light  was  not  burning;  but,  if  he  did  make  such 
statement,  his  memory  was  then  fresher  than  at  the 
time  of  testifying.  He  was  then  asked  the  following 
question :  "I  read  you  now,  'the  markers  were  lighted 
at  Shelbum  on  that  date,  but  I  don't  remember  who 
lighted  them,  neither  do  I  remember  talking  to  Mr.  Rut- 
ledge  about  them;  the  cupola  light  was  not  burning  rs 
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it  had  not  been  working  for  several  days/  I  will  ask 
you  now,  if  that  wasn't  the  fact/'  In  answer  the  wit- 
ness said,  'To  the  best  of  my  knowledge,  I  believe  it  is. 
It  was  in  bad  shape,  I  won't  say  positive/'  As  a  part 
of  appellant's  case  in  chief,  the  whole  statement  con- 
sisting of  four  pages  was  offered  in  evidence  for  tiie 
purpose  of  impeaching  the  witness  Goad.  The  court 
sustained  an  objection  interposed  on  behalf  of  appellee 
and  the  statement  was  excluded.  This  ruling  does  not 
constitute  reversible  error.  The  witness  on  cross-ex- 
amination did  not  deny  making  the  statement  in  ques- 
tion, but  practically  admitted  it.  ^The  matter  was  so 
fully  before  the  jury  that  the  exclusion  of  the  written 
statement  could  not  have  harmed  appellant. 

Several  instructions  given  by  the  court  and  objected 
to  by  appellant  as  erroneous  are  presented  on  appeal. 

By  instruction  No.  2  the  court  undertook  to 
6.    state  to  the  jury  the  material  facts  essential  to 

a  recovery  as  charged  in  the  second  paragraph 
of  complaint.  The  only  objection  offered  relates  to  a 
statement  in  the  instruction  to  the  effect  that  the  re- 
ceiver was  engaged  in  interstate  commerce  in  the  oper- 
ation of  a  certain  freight  train  which  was  then  and 
there  used  for  the  transportation  of  freight  between 
the  states  of  Indiana  and  Illinois,  and  that  on  said  day 
plaintiff,  as  the  servant  of  defendant,  was  engaged  as 
such  servant  in  the  operation  of  said  train  as  conductor. 
Appellant  asserts  that  the  complaint  does  not  directly 
allege,  as  required  by  the  federal  law,  that  appellee  and 
the  train  of  which  he  was  conductor  were  at  the  time  of 
his  injury  engaged  in  interstate  commerce,  but  that  such 
fact  is  stated  only  inferentially  and  by  way  of  conclu- 
sion. Under  the  statutes  of  this  state  and  the  decisions 
of  our  courts,  a  defective  complaint  may  be  cured  by  the 
evidence  and  will  be  deemed  amended  to  conform  to  the 
evidence.     §700  Bums  1914,  §658  R.  S.  1881;  Vulcan 
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Iron,  etc.,  Co.  V.  Electro,  etc.,  Min.  Co.  (1913),  54  Ind. 
App.  28,  36,  99  N.  E.  429,  100  N.  E.  307;  Nohle  V. 
Davi8on  (1911),  177  Ind.  19,  24,  96  N.  E.  325.  The 
courts  have  gone  to  the  extent  of  holding  that  a  plead- 
ing which  wholly  fails  to  allege  a  material  fact  neces- 
sary to  a  recovery  may  be  cured  by  evidence  of  the 
omitted  fact  introduced  without  objection,  and  that  on 
appeal  the  complaint  will  be  deemed  amended  to  con- 
form to  the  evidence.  If  such  were  not  the  rule,  evi- 
dence of  such  omitted  fact  might  be  introduced  both 
pro  and  con  on  the  theory  that  such  fact  was  material 
to  the  issue,  the  question  might  be  fairly  submitted  to 
the  jury  under  proper  instructions,  and  a  verdict  re- 
turned in  accordance  with  the  evidence,  and  yet  the  los- 
ing party  on  appeal  would  be  entitled  to  a  reversal  on 
account  of  the  defect  in  the  complaint.  The  statute 
and  the  decisions  cited  are  intended  to  guard  against 
such  a  result.  It  was  highly  proper  for  the  court  to 
inform  the  jury  that  such  fact  must  be  established  by 
a  preponderance  of  the  evidence  to  justify  a  verdict  for 
plaintiff.  This  court  has  recently  held  an  instruction 
to  be  erroneous  which  authorized  a  verdict  for  plain- 
tiff on  proof  of  all  the  material  facts  alleged  in  the 
complaint,  where  a  fact  essential  to  a  recovery  was  en- 
tirely omitted  from  the  complaint,  and  where  the  in- 
struction passed  on  did  not  require,  as  a  prerequisite 
to  recovery,  that  the  fact  omitted  should  also  be  proved 
by  a  preponderance  of  the  evidence.  Prudential  Ins. 
Co.  V.  Ritchey  (1918),  ante  157,  119  N.  E.  369,  484. 

Parker  was  the  conductor  and  Fitzsimmons  was  the 
engineer  of  train  362.    There  was  no  error  in  that  part 
of  instruction  No.  5  by  which  the  jury  was  told 
7.    that,  if  it  found  by  a  preponderance  of  the  evi- 
dence that  Parker  or  Fitzsimmons  committed  any 
of  the  acts  of  negligence  charged  in  the  complaint  which 
operated  as  a  proximate  cause  of  appellee's  injury,  such 
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negligence  would  render  the  defendant  liable.  The  neg- 
ligence charged  all  related  to  the  conduct  of  those  em- 
ployes in  the  management  of  the  train  and  in  the  ob- 
servance of  signals.  For  their  negligence  in  those  re- 
spects the  employer  was  liable  under  the  statute.  The 
instruction  is  not  open  to  the  objection  that  it  imposes  a 
liability  on  appellant  for  their  negligent  acts  done  out- 
side the  scope  of  their  employment. 

Objection  is  made  to  certain  instructions  given  on 

the  ground  that  they  permitted  the  jury  to  determine  as 

a  matter  of  fact  whether  certain  rules  of  the  com- 

8.  pany  introduced  in  evidence  were  in  force  and 
effect  at  the  time  of  the  collision.  Under  the 
evidence  in  this  case  no  such  question  of  fact 

9.  was  presented.  It  was  for  the  court  to  say  as 
a  matter  of  law  what  rules  were  in  force  and 

effect,  but,  as  appellant  invited  this  error  by  tendering 
instructions  having  the  same  effect  and  containing  the 
same  vice,  he  is  in  no  position  to  avail  himself  of  the 
error.  Marion  Trust  Co.  V.  Robinson  (1915),  184  Ind. 
291,  292,  110  N.  E.  65. 

Instruction  No.  12  relates  to  certain  rules  of  the 

company  introduced  in.  evidence  relating  to  the  means 

to  be  employed  in  protecting  the  rear  end  of  a 

10.  train  when  it  is  stopped  or  so  delayed  that  there 
is  danger  that  it  may  be  overtaken.  .  Rule  99  pro- 
vides that  the  rear  of  the  train  shall  be  protected  under 
certain  conditions  by  the  rear  brakeman  going  back 
with  stop  signals  a  safe  distance  to  secure  full  protec- 
tion. He  must  at  once  place  a  torpedo  on  the  rail  and 
remain  until  recalled.  The  amendment  provides  that, 
as  soon  as  a  train  stops,  the  rear  brakeman  must  be 
on  the  ground  ready  to  protect  the  rear  end  of  the  train, 
and  where  the  train  makes  an  unusual  stop  or  is  de- 
tained at  a  regular  stop,  he  must  go  back  at  once  and 
properly  protect  his  train.     It  is  apparent  that  this  man- 
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ner  of  protecting  the  rear  end  of  a  train  applies  only 
when  the  train  is  stopped,  as  it  would  not  be  practical 
^  for  the  rear  brakeman  to  go  back  and  place  torpedoes 
and  remain  until  recalled  when  his  train  was  constantly 
moving  forward.  In  case  the  train  is  running  slowly, 
another  means  of  protecting  the  rear  end  is  provided  by 
dropping  burning  fusees  to  serve  as  warning  signals  to 
a  train  following.  A  red  fusee  in  the  track  is  a  signal 
for  the  rear  train  to  stop,  and  a  yellow  fusee  is  a  signal 
to  move  slowly  and  with  caution.  These  fusees  bum 
about  five  minutes.  As  bearing  on  evidence  of  this 
character,  the  court  instructed  the  jury,  in  substance, 
that  if  it  found  th^t  more  than  one  rule  was  in  force 
respecting  the  manner  of  protecting  the  rear  of  the 
train  by  the  rear  brakeman,  and  if  it  found  that  the 
rear  brakeman  did  the  things  required  by  one  rule  and 
omitted  to  do  the  things  required  by  the  other,  it  was 
for  the  jury  to  say  as  a  question  of  fact  whether,  in 
omitting  the  precautions  required  by  one  rule  and  ob- 
serving those  provided  by  the  other,  such  rear  brake- 
man  exercised  ordinary  care.  The  instruction  is  ob- 
jected to  on  the  ground  that  disobedience  of  an  estab- 
lished rule  is  negligence  as  a  matter  of  law,  and  should 
be  so  declared  by  the  court,  leaving  it  for  the  jury  to 
say  only  whether  the  precautions  prescribed  by  the  rule 
were  observed;  and  it  is  asserted  that  the  instruction 
under  consideration  permits  the  jury  to  decide  as  a  fact 
whether  the  failure  to  observe  the  precautions  pre- 
scribed by  a  rule  did,  or  did  not,  constitute  negligence. 
The  instruction  cannot  be  approved ;  but  under  the  evi- 
dence in  this  case  it  was  not  prejudicial  to  appellant. 
There  is  evidence  to  show  that  the  train  on  which  Goad 
was  rear  brakeman  did  not  stop  after  it  entered  the 
block,  and  that  it  was  at  no  time  moving  slower  than 
three  to  four  miles  an  hour.  Under  this  state  of  the 
evidence,  the  jury  might  have  been  properly  instructed 
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to  the  effect  that,  if  it  found  that  the  train  was  at  all 
times  moving  at  such  a  rate  of  speed  as  made  it  im- 
practicable to  protect  the  rear  by  sending  the  rear 
brakeman  back  with  stop  signals  and  torpedoes  as  pro- 
vided in  rule  99,  then  the  rule  in  so  far  as  it  prescribed 
those  precautions  had  no*  application,  and  that  a  failure 
to  observe  such  precautions  would  not  constitute  negli- 
gence. The  instruction  given  was  not  more  unfavor- 
able to  appellant  than  an  instruction  would  have  been 
which  correctly  stated  the  law.  A  judgment  should  not 
be  reversed  on  account  of  error  of  this  character. 

The  remaining  question  relates  to  the  amount  of  dam- 
ages awarded  by  the  verdict.    Appellant  asserts  that 
$20,000  is  excessive  in  view  of  the  nature  and 

11.  extent  of  appellee's  injuries,  and  especially  so  in 
view  of  the  fact,  as  claimed,  that  he  was  guilty  of 
contributory  negligence,  which  under  the  federal 

12.  statute  is  to  be  given  effect  by  diminishing  the 
damages  to  be  awarded.  At  the  time  of  his  in- 
jury appellee  was  a  man  about  thirty-six  years  of  age, 
earning  $1,800  a  year  as  a  railroad  conductor.  The 
injury  resulted  in  the  loss  of  a  leg,  which  was  first  ampu- 
tated below  the  knee,  after  which  gangrene  ensued,  ne- 
cessitating a  second  amputation  above  the  knee,  which 
was  performed  thirty-three  days  after  the  injury.  The 
evidence  shows  that  he  suffered  great  pain  and  that  his 
vitality  became  so  reduced  from  the  effect  of  the  gan- 
grene and  as  a  result  of  other  injuries  that  the  physi- 
cians in  charge  gave  it  as  their  opinion  that  he  could 
not  recover.  The  evidence  further  shows  that,  when 
appellee  left  the  hospital  after  ten  weeks,  his  hair  was 
gray,  and  that  before  the  accident  his  head  was  free 
from  gray  hairs.  The  loss  of  his  limb  disqualifies  ap- 
pellee for  service  as  a  trainman,  and  there  is  no  evi- 
dence as  to  his  earning  capacity  in  other  lines.  The 
amount  of  damages  to  be  awarded  for  pain  and  suflfer- 
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ing  cannot  be  measured  by  any  exact  standard,  and  for 
that  reason  it  rests  largely  in  the  discretion  of  the  jury. 
The  attention  of  the  court  is  called  to  a  decision  of  the 
Supreme  Court  of  the  United  States  by  which  that  court 
refused  to  disturb  a  judgment  for  $5,000  for  pain  and 
suffering  endured  by  the  deceased  from  the  time  of  his 
injury  to  the  time  of  his  death,  the  period  of  time  being 
approximately  thirty  minutes.  The  court  said :  "The 
award  does  seem  large,  but  the  power,  and  with  it  the 
duty  and  responsibility  of  dealing  with  this  matter 
rested  upon^he  courts  below.  It  involves  only  a  ques- 
tion of  fact  and  is  not  open  to  reconsideration  here." 
St  Louis,  etc.,  R.  Co.  V.  Craft  (1914),  237  U.  S.  648, 
35  Sup.  Ct.  704,  59  L.  Ed.  1160.  In  view  of  the  evi- 
dence in  this  case,  the  damages  cannot  be  regarded  so 
excessive  as  to  require  a  reversal,  unless  the  amount  of 
damages  awarded  should  have  been  reduced  on  account 
of  contributory  negligence  on  the  part  of  appellee. 

This  court  is  without  power  to  say  that  any  deduction 

should  have  been  made  unless  it  can  say  that  appellee 

was  guilty  of  contributory  negligence  as  a  mat- 

13.  ter  of  law.  If  contributory  negligence,  under  the 
evidence,  was  a  question  of  fact  for  the  jury,  this 
court  has  no  means  of  knowing  from  the  record 

14.  here  what  result  the  jury  reached  by  such  de- 
termination.    Under  such  a  state  of  the  evidence, 

this  court  could  not  assume  that  the  jury  found  appellee 
guilty  of  contributory  negligence,  but,  on  the  contrary, 
every  presimiption  would  be  indulged  in  favor  of  liie 
verdict. 

Under  the  evidence  in  this  case,  it  cannot  be  said  as 

a  matter  of  law  that  appellee  was  guilty  of  contributory 

negligence.    Appellant  asserts  that  the  evidence 

15.  shows  without  dispute  that  the  rear  brakeman 
'  failed  to  comply  with  rule  99  and  the  amendment 
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thereto  with  reference  to  protecting  the  rear  end 
16.   of  the  train,  and  that  under  the  rules  it  was  the 

duty  of  appellee,  as  conductor,  to  see  that  the 
rear  brakeman  did  obey  this  rule.  Under  the  rule  re- 
ferred to,  the  failure  of  the  conductor  to  require  his 
rear  brakeman  to  observe  the  rules  with  reference  to 
guarding  the  rear  of  the  train  would  be  negligence  on 
the  part  of  the  conductor.  As  we  have  seen,  however, 
there  was  evidence  from  which  the  jury  may  have  found 
that  the  train  in  charge  of  appellee  was  not  stopped  at 
any  time  after  it  entered  the  block,  and  that  it  was  at  all 
times  running  at  such  a  rate  of  speed  as  to  render  it  im- 
practicable to  guard  the  rear  by  sending  the  rear  brake- 
man  back  with  stop  signals  and  torpedoes.  If  the  jury 
so  found,  the  provisions  of  the  rule  as  to  the  specific 
precautions  to  be  observed  in  case  the  train  was  stopped 
would  have  no  application,  and  the  failure  to  observe 
such  precautions  would  not  be  negligence  per  se.  The 
only  other  means  provided  for  protecting  the  rear  end  of 
a  train  which  is  so  delayed  as  to  be  in  danger  of  being 
overtaken  is  by  the  use  of  fusees.  A  red  fusee  dropped 
on  the  track  is  a  signal  for  a  train  following  to  stop,  and 
a  yellow  fusee  so  dropped  is  a  signal  to  proceed  slowly 
and  with  caution  expecting  to  find  a  train  ahead.  The 
attention  of  the  court  has  not  been  called  to  any  rule 
which'  prescribes  specifically  and  definitely  how  these 
fusees  shall  be  dropped  as  to  time  or  distance.  The  rules 
do  not  provide  that  these  fusees  shall  be  dropped  off  at 
slated  intervals  of  time  or  at  stated  distances  apart  on 
the  track.  Under  such  a  state  of  the  rules,  no  definite 
precautions  were  prescribed.  It  was  left  to  the  con- 
ductor and  rear  brakeman  on  the  delayed  train  to  exer- 
cise such  judgment  and  care  as  a  person  of  ordinary 
prudence  would  use  in  view  of  the  speed  of  the  delayed 
train  and  the  dangers  to  be  anticipated  and  the  other 
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conditions  and  circumstances  involved.  The  care  re- 
quired by  the  rules  as  to  dropping  fusees  was  the  same 
as  that  exacted  at  common  law,  and  is  to  be  measured 
by  the  same  standard.  What  is  ordinary  care  under 
the  facts  and  circumstances  of  a  particular  case  is  gen- 
erally a  question  of  fact  for  the  jury.  There  was  evi- 
dence to  show  that  a  yellow  fusee  was  dropped  about 
one  mile  back  trqm  the  place  where  the  collision  oc- 
curred. Whether  ordinary  care  required  that  a  red 
fusee  should  have  been  dropped  instead  of  a  yellow  one, 
or  that  other  yellow  fusees  should  have  been  dropped, 
presented  a  question  of  fact  for  the  decision  of  the  jury. 

It  is  also  claimed  that  appellee  was  negligent  as  a 
matter  of  law  in  failing  to  have  a  light  in  the  cupola  of 
his  caboose.  There  is  evidence  to  show  that  the 
'  17.  cupola  light  was  out  of  repair  and  would  not 
bum,  and  that  appellee  was  using  the  caboose 
for  the  first  time  on  the  day  he  was  injured,  and  did 
not  previously  know  of  the  defective  condition  of  the 
light.  In  view  of  the  law  as  stated  and  of  the  facts 
disclosed  ty  the  record,  the  court  cannot  declare  as  a 
matter  of  law  that  appellee  was  guilty  of  contributory 
negligence.  The  question  of  appellee's  contributory 
negligence  was  one  of  fact  for  the  jury,  and,  if  the  jury 
found  from  the  evidence  that  he  was  free  from  negli- 
gence, and  refused  to  abate  his  damages  on  that  ac- 
count, this  court  cannot  disturb  the  verdict. 

Objections  are  made  to  a  number  of  instructions  given 

by  the  court  bearing  on  the  measure  of  damages.    Most 

of  these  objections  are  without  merit.     One  in- 

18.  struction,  however,  is  subject  to  criticism,  in  that 
it  told  the  jury  that  it  had  a  right  in  fixing  the 
amount  of  damages  to  consider  future  pain  and  suffer- 
ing, if  any  likely  to  occur.  While  it  is  regarded  as 
more  accurate  to  limit  recovery  for  future  suffering  to 
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such  pain  as  the  injured  party  is  reasonably  sure  to 
suifer,  the  court  is  of  the  opinion  that  the  language  used 
did  not  mislead  the  jury. 
Judgment  affirmed. 

Note. — Reported  in  122  N.  E.  579.  Comparison  of  negligence 
under  the  federal  Employers'  Liability  Act,  Ann.  Cas.  1914C 
175.  Personal  injuries:  right  to  recover  for  future  pain  and 
Buffering,  9  Ann.  Cas.  1051;  what  is  excessive  verdict  for  in- 
juries not  resulting  in  death,  16  Ann.  Cal.  8,  Ann.  Cas.  1913A 
1361.  See  under  (3)  26  Cyc  1444;  (7)  26  Cyc  1502;  (11)  17  C. 
J.  1075. 


Ex)CHESTER  Bridge  Company  et  al.  v.  McNeill. 

[No.   23,227.    Filed   March  26,    1919.     Rehearing   denied  June 

27,  1919.] 

1.  Fraud. — Settlement  for  Personal  Injuries. — Effect  on  Right 
of  Action, — ^Though  an  unrescinded  contract  for  settlement  of 
damages  for  personal  injuries  precludes  a  recovery  for  negli- 
gence causing  the  injury,  it  does  not  preclude  an  action  for 
fraud  whereby  the  settlement  was  brought  about,     p.  436. 

2.  Fraud, — Pleading, — Opinions, — A  statement,  though  based  on 
the  expression  of  an  opinion,  may  amount  to  actionable  fraud, 
if  it  is  a  mere  contrivance  of  fraud,  or  if  the  person  to  whom 
it  was  expressed  has  justly  relied  on  it  and  has  been  misled, 
or  when  it  is  coupled  with  other  circumstances,    p.  436. 

3.  Fraud. — Nominal  Damages. — ^Where  one  procures  a  contract 
by  fraud,  the  defrauded  party  may  recover  at  least  nominal 
damages,    p.  438. 

4.  Pleading.  —  Complaint,  —  Demurrer,  —  Though  a  complaint 
states  a  cause  of  action  for  only  nominal  damages,  the  over- 
ruling of  a  demurrer  thereto  on  the  grounds  of  insufficiency 
will  be  sustained  on  appeal,    p.  438. 

5.  Fraud. — Settlement  of  Claim. — Complaint, — Validity  of 
Claims — ^A  complaint  for  substantial  damages  caused  the 
plaintiff  by  the  defendant's  fraud  in  procuring  a  contract  of 
settlement  for  personal  injuries,  to  warrant  a  recovery  of  such 
damages,  must  show  not  only  the  fraud  but  also  a  valid  claim 
against  the  defendant  for  the  original  injury,    p.  439. 

6.  Pleading. — Demurrer, — Admissions. — A  demurrer  to  a  com- 
plaint admits  not  only  the  facts  directly  and  specifically  al- 
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leged  but  also  all  facts  that  can  be  implied  by  reasonable  and 
fair  intendment,  p.  439. 
-  7.  Fraud. — Complaint — Fraudulent  Release  Contract — Ele- 
ments of  Cause. — The  essential  elements  of  a  cause  of  action 
for  damages  based  on  the  fraudulent  procurement  of  a  settle- 
ment of  a  daim  for  personal  injuries  are  representations,  fals- 
ity, scienter,  deception  and  injury,    p.  439. 

8.  Fraud. — Liability  for  Representations. — "Actionable  FrcuudJ' 
— A  party  who  makes  an  untrue  representation  as  to  a  mate- 
rial fact,  not  knowing  whether  it  is  true  or  untrue,  though  he 
believes  it  to  be  true,  with  the  intention  that  another  shall  act 
upon  it,  and  such  other  does  act  thereon  to  his  injury,  is  guilty 
of  "actionable  fraud."    p.  439. 

9.  Fraud. — Measure  of  Damages. — Settlement  for  Injury. — In- 
structionss — The  measure  of  damages  for  a  fraudulent  pro- 
curement of  a  settlement  of  a  claim  for  personal  injuries  is 
the  amount  to  which  the  plaintiff  was  entitled  under  all  the 
circumstances  pn  the  day  of  the  trial,  less  any  amount  received 
at  such  time;  hence  an  instruction  proceeding  upon  the  theory 
of  an  award  as  of  the  date  of  the  trial  was  erroneous,  pp.  440, 
442. 

Appeal  from  Fulton  Circuit  Court ;  Smith  N.  Stevens, 
Judge. 

Action  by  Walter  E.  McNeill  against  the  Rochester 
Bridge  Company  and  another.  From  a  judgment  for 
the  plaintiff,  the  defendant  appeals.    Reversed. 

Holman,  Bernetha  &  Bryant  and  M.  A.  Baker,  for 
appellants. 

Charles  C.  Campbell  and  Edvxird  E.  Murphy,  for  ap- 
pellee. 

Myers,  J. — ^This  is  an  action  by  appellee  against  ap- 
.  pellants  founded  on  an  alleged  deceit  by  false  represen- 
tations. Appellants'  separate  demurrer  to  the  com- 
plaint for  want  of  facts  was  overruled,  whereupon  they 
answered  by  general  denials.  Trial  by  jury,  verdict  in 
favor  of  appellee  for  $14,125,  which  during  the  pend- 
ency of  the  motion  for  a  new  trial  was  reduced  by  a 
remittitur  to  $7,500.  Each  of  the  appellants  for  error 
Vol.  188—28 
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rely  on  the  overruling  of  its  demurrer  to  the  complaint, 
and  the  overruling  of  its  motion  for  a  new  trial. 

In  substance,  it  appears  from  the  complaint  that  on 
May  7,  1913,  appellant  bridge  company  was  engaged 
in  operating  a  plant  at  Rochester,  Indiana,  in  which  by 
the  use  of  various  machines  it  prepared  from  steel  plates 
structural  work  for  steel  bridges.  Appellee  on  that 
date,  and  as  an  employe  of  the  bridge  company,  was  en- 
gaged in  operating  one  of  these  machines,  and  while 
pursuing  his  work  of  punching  holes  in  a  steel  plate  a 
particle  of  steel  was  thrown  off,  striking  him  in  hiis  left 
eye,  whereby  he  was  permanently  injured.  On  May  10 
he  was  taken  to  a  hospital  at  Rochester,  Indiana,  for 
treatment,  where  he  remained  about  twenty  days.  On 
May  14,  and  while  he  was  a  patient  at  the  hospital,  he 
was  taken  to  South  Bend  by  the  bridge  company,  and 
there  examined  by  an  X-ray  expert.  On  May  23  ap- 
pellee executed  a  contract  whereby  he  received  from 
the  bridge  company  $105  in  full  settlement  for  all  dam- 
ages incurred  by  reason  of  said  injuries.  On  July  3 
he  resumed  his  work  with  the  bridge  company,  but  later, 
about  October  1,  on  account  of  the  injury  to  his  eye,  he 
returned  to  the  hospital  for  further  treatment,  resulting 
in  the  removal  of  his  eye.  The  latter  part  of  October 
he  recommenced  work  with  the  bridge  company,  but 
soon  became  weak,  nervous  and  sick,  and  quit  this  em- 
ployment. 

The  complaint  also  charges  the  bridge  company  with 
negligence  in  failing  to  furnish  appellee  with  a  reason-  * 
ably  safe  punching  machine,  and  in  detail  describes 
wherein  the  machine  was  defective  and  unfit  for  use; 
that  the  company  negligently  failed  to  keep  a  certain 
set  screw  inserted  through  one  side  of  the  groove  block 
which  was  a  part  of  the  machine,  and  showing  the  pur- 
pose and  use  of  this  set  screw  which  was  also  alleged  to 
be  out  of  repair,  and  no  longer  fit  for  the  purpose  for 
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which  it  was  intended,  also  negligence  in  attempting  to 
hold  the  screw  in  place  by  tying  the  same  with  cotton 
strings,  all  to  the  knowledge  of  the  bridge  company  and 
unknown  to  appellee. 

It  also  appears  that  at  the  time  of  the  aforesaid  in- 
jury the  bridge  company  was  insured  by  the  appellant 
insurance  company  against  loss  by  damage  to  life, 
health  and  body  of  the  servants  of  which  appellee  was 
one.  "That  said  bridge  company  and  said  insurance 
company,  through  their  agents  and  servants,  entered 
into  a  plan  and  conspiracy  of  deceit  to  cheat  and  de- 
fraud this  plaintiff  out  of  his  said  cause  of  action  and 
damages,  and  immediately  after  said  accident  took 
place,  and  as  a  part  of  the  plan,  they  took  charge  of  the 
plaintiff,  took  him  to  the  hospital  and  to  an  X-ray  ex- 
pert and  employed  physicians  and  medical  attendants, 
and  had  him  examined,  cared  for  and  treated  to  cure 
him  if  possible,  if  not  to  learn  the  extent  of  his  injuries 
so  they  might  further  their  plan  of  conspiracy,  and  on 
May  23,  1913,  in  pursuance  of  said  plan,  and  while  the 
plaintiff  was  still  under  said  charge  at  said  hospital  and 
suffering  great  pain,  both  in  mind  and  body,  and  could 
not  see  to  read  and  was  unfit  to  do  business,  they  called 
upon  the  plaintiff  at  the  hospital  and  stated  to  him  that 
they  had  consulted  physicians  and  knew  that  his  in- 
juries were  only  temporary;  that  his  eye  would  be  fully 
restored  and  would  be  well  in  a  few  days ;  that  the 
X-ray  showed  there  was  nothing  the  matter  with  his 
eye ;  that  his  only  damage  would  be  the  loss  of  a  short 
period  of  time  and  compensation  for  medical  services; 
that  they  were  willing  to  make  the  plaintiff  a  donation 
of  a  sum  equal  to  plaintiff's  loss  of  time  and  cost  of 
medical  services  for  such  temporary  injuries;  that  if 
he  went  to  court  he  could  get  no  more  than  pay  for  such 
loss  of  time  and  medical  services,  and  offered  to  pay 
this  plaintiff  for  such  loss  of  time  $105.00  and  for  said 
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medical  services,  and  asked  him  to  sign  a  receipt  as 
evidencing  a  gratuity  and  not  as  a  settlement.  The 
plaintiff  believed  and  relied  on  said  statements  as  true, 
accepted  said  sum  of  $105.00  and  did  sign  a  receipt. 
That  the  essential  parts  of  said  statements  were  false; 
that  the  plaintiff's  injuries  were  and  are  permanent; 
that  said  receipt  was  a  contract  for  a  full  settlement 
for  all  damages  incurred  by  reason  of  said  injuries  with 
a  consideration  of  $196.00  of  which  the  plaintiff  never 
received  more  than  $105.00.  That  the  plaintiff  did  not 
and  could  not  know  the  contents  of  said  receipt  before 
bringing  this  action.  That  by  reason  of  the  facts  stated 
herein,  plaintiff  lost  his  cause  of  action  against  said 
bridge  company,  and  now  brings  this  action  as  an  action 
of  deceit  on  said  fraudulent  settlement,  and  demands 
judgment  for  $19,800.00,  and  all  proper  relief." 

If  this  were  an  action  to  recover  damages  resulting 
from  the  negligence  of  appellant  bridge  company,  the 

unrescinded  contract  of  settlement  which  appel- 
1.    lee  has  affirmed  would  preclude  a  recovery,  for 

the  reason  that  that  matter  must  be  regarded  as 
settled.  South  Bend,  etc.,  Gas  Co.  v.  Jensen  (1914),  182 
Ind.  557,  105  N.  E.  774;  Indianapolis  Abattoir  Co.  V. 
Bailey  (1913),  54  Ind.  App.  370,  102  N.  E.  970.  The 
case  at  bar  proceeds  upon  an  entirely  different  theory. 
It  is  an  action  for  damages  resulting  from  the  alleged 
fraud  and  deceit.  It  originated  •  when  appellee  acted 
upon  the  alleged  deceit  charged  to  have  been  practiced 
upon  him  by  appellants.  By  this  form  of  action  he 
affirms  the  contract  of  release  and  proceeds  upon  the 
principle  announced  in  Home  Ins.  Co.  v.  Howard  (1887) , 
111  Ind.  544,  13  N.  E.  103,  that  "a  person  so  circum- 
stanced may  retain  what  he  has  received  and  sue  who- 
ever is  liable  for  the  consequences  of  the  deceit  by  which 
the  compromise  was  brought  about,  and  recover  what- 
ever damages  resulted  therefrom.'*    See,  also,  Michi" 
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gan,  etc.,  Ins.  Co.  V.  Naugle  (1891),  180  Ind.  79,  86,  29 
N.  E.  398;  Baker  v.  Becker  (1913),  153  Wis.  369,  381, 
141  N.  W.  304. 

This  principle  has  been  frequently  applied  in  fraud 
cases  involving  land  deals,  insurance  settlements,  and 
various  other  transactions,  but  seldom  invoked  in  cases 
growing  out  of  the  settlement  of  damages  for  personal 
injuries.  This  may  be  accounted  for  on  the  ground 
that  the  measure  of  damages  for  deceit  is  not  necessarily 
the  amount  which  might  be  recovered  in  an  action  on 
the  original  tort,  but  it  is  the  amount  on  which  the 
parties  might  have  agreed  irrevocably  in  the  absence  of 
the  alleged  deceit,  or  had  they  alike  known  the  facts 
upon  which  the  settlement  was  made. 

Appellants  insist  that  the  allegations  in  the  complaint 
relied  on  to  show  fraud,  for  the  most  part,  are  mere  ex- 
pressions of  opinion;  that  they  were  not  state- 

2.    ments  of  existing  facts;  that  appellee  had  an 

equal  opportunity  with  appellants  to  know  or 

learn  the  facts;  that  he  was  in  a  better  position  to 

know  his  real  condition  than  either  of  the  appellants. 

The  complaint  shows  that  appellants  called  upon  him 
at  the  hospital  and,  among  other  things,  ''stated  to  him 
that  they  had  consulted  physicians  and  knew  that  his 
injuries  were  only  temporary,  and  that  his  eye  would 
be  fully  restored  and  would  be  well  in  a  few  days ;  that 
the  X-ray  showed  there  was  nothing  the  matter  with 
his  eye;  that  his  only  damage  would  be  the  loss  of  a 
short  period  of  time  and  the  compensation  for  medical 
services."  These  statements  are  alleged  to  be  false, 
but  that  plaintiff  believed  and  relied  on  them  as  true, 
and  accepted  the  sum  of  $105  in  settlement.  The  state- 
ments set  forth  in  the  pleading  give  some  foundation 
for  appellants'  contention,  but  when  the  nature  of  the 
representations  and  meaning  of  the  language  used  in 
the  complaint  as  a*  whole  is  considered  and  applied  to 
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the  subject-matter  here  in  controversy,  the  objections 
must  fail.  In  the  absence  of  a  general  rule  applicable 
alike  to  all  cases  of  fraud,  each  case,  to  a  large  extent, 
must  be  determined  upon  its  own  facts.  The  mere  fact 
that  a  statement  takes  the  form  of  an  expression  of 
opinion  is  not  always  conclusive,  for,  as  the  question 
is  now  presented,  it  must  be  interpreted  by  the  facts 
and  surrounding  circumstances  shown  by  the  complaint. 
The  rule  that  actionable  fraud  cannot  be  based  upon  the 
mere  expression  of  an  opinion  has  been  qualified  until 
now  an  expression  of  an  opinion  may  amount  to  fraud, 
where  it  is  a  mere  contrivance  of  fraud,  or  if  the  per- 
son to  whom  it  was  expressed  has  justly  relied  on  it 
and  has  been  misled,  or  when  it  is  coupled  with  other 
circumstances.     12  R.  C.  L.  248,  §16. 

Considering  the  complaint  as  a  whole,  it  charges 
appellants  with  fraud  in  procuring  the  contract  of  set- 
tlement.    From  this  conclusion  it  may  be  said 

3.  as  a  general  rule  that  "when  a  party  to  a  con- 
tract is  guilty  of  fraud,  he  commits  a  wrong  for 

which  he  is  liable  to  the  defrauded  party,  to  pay,  at 
least,  nominal  damages."  Northrop  v.  Hill  (1874),  57 
N.  Y.  351,  15  Am.  Rep.  501;  Isman  v.  Loring  (1909), 
130  App.  Div.  845,  115  N.  Y.  Supp.  933. 

This  rule  would  warrant  us  in  holding  the  complaint 

good,  for,  if  the  complaint  is  good  for  nominal  damages, 

and  the  trial  court  overrules  a  demurrer  to  it, 

4.  that  ruling  will  be  sustained  on  appeal.     Arm- 
strong  V.  Dunn  (1896),  143  Ind.  433,  440,  41  N. 

E.  540;  Yom  V.  Bracken  (1899),  153  Ind.  492,  495,  55 
N.  E.  257;  City  of  Indianapolis  V.  American,  etc.,  Co. 
(1911),  176  Ind.  510,  96  N.  E.  608;  Halstead  V.  Stahl 
(1910),  47  Ind.  App.  600,  94  N.  E.  1056;  Sebienske  V. 
Downey  (1910),  47  Ind.  App.  214,  93  N.  E.  1050. 

In  the  case  at  bar  substantial  damages  are  alleged. 
They  are  said  to  have  resulted  from  the  negligence  of 
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the  appellant  bridge  company;  consequently  the 

5.  complaint,  in  order  to  be  sufficient  to  warrant  a 
recovery  of  substantial  damages,  must  show  a 
valid  claim  against  the  bridge  company  for  the 

6.  original  tort.  This  is  a  necessary  element  of  this 
action,  for  it  is  the  basis  upon  which  damages 

are  estimated.  Under  the  present  liberal  rules  of  plead- 
ing, it  will  be  unnecessary  for  us  to  analyze  the  com- 
plaint in  this  particular,  for  the  demurrer  admits  not 
only  the  facts  directly  and  specifically  alleged  in  the 
complaint  but  also  all  facts  that  can  be  implied  from 
other  allegations  by  reasonable  and  fair  intendment. 
Domestic  Block  Coal  Co.  v.  DeArmey  (1913),  179  Ind. 
592,  100  N.  E.  675,  102  N.  E.  99 ;  Vandalia  Coal  Co.  v. 
Coakley  (1915),  184  Ind.  661,  111  N.  E.  426. 

We  therefore  conclude  that  the  complaint  in  the  in- 
stant case  shows  the  essential  elements  necessary  to 
state  a  cause  of  action.  •  These  elements  are  rep- 

7.  resentations,  falsity,  scienter,  deception  and  in- 
jury. Arthur  v.  Griswold  (1874),  55  N.  Y.  400, 
410;  Ochs  v.  Woods  (1917),  221  N.  Y.  335,  117 

8.  N.  E.  305;  Nash  v.  Minnesota  Title,  etc.,  Co. 
(1895),  163  Mass.  574,  40  N.  E.  1039.     In  Had- 

cock  v.  Osmer  (1897),  153  N.  Y.  604,  608,  47  N.  E.  923, 
the  rule  applicable  to  this  case  is  stated  as  follows: 
"Where  a  party  represents  a  material  fact  to  be  true  to 
his  personal  knowledge,  as  distinguished  from  belief  or 
opinion,  when  he  does  not  know  whether  it  is  true  or 
not  and  it  is  actually  untrue,  he  is  guilty  of  falsehood, 
even  if  he  believes  it  to  be  true,  and  if  the  statement  is 
thus  made  with  the  intention  that  it  shall  be  acted  upon 
by  another,  who  does  so  act  upon  it  to  his  injury,  the 
result  is  actionable  fraud."  The  demurrer  to  the  com- 
plaint was  properly  overruled. 

Appellants  in  support  of  their  motion  for  a  new  trial 
insist  that  the  court  erred  in  giving  to  the  jury  certain 
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instructions  requested  by  the  appellee,  and  in  refusing 
to  give  certain  instructions  requested  by  them,  ateo  that 
the  damages  assessed  by  the  jury  were  excessive,  and 
there  was  no  evidence  to  support  the  verdict,  and  the 
same  was  contrary  to  law. 

Upon  a  careful  consideration  of  the  record  before  us, 
we  have  concluded  that  this  case  was  presented  to  the 

jury  upon  an  erroneous  theory.     The  instruc- 
9.     tions  given  to  the  jury  clearly  support  this  view. 

The  court,  in  substance,  told  the  jury  that  before 
plaintiff  could  recover  he  must  not  only  prove  the  alle- 
gations of  his  complaint  with  respect  to  the  fraud  which 
induced  the  settlement,  but  also  prove  his  allegations  of 
negligence,  or  any  one  of  the  acts  of  negligence  which 
was  the  proximate  cause  of  his  injuries.  We  have  no 
fault  to  find  with  the  instructions  in  this  respect,  but 
on  the  question  of  the  measure  of  damages  the  instruc- 
tion proceeds  upon  the  theory  of  an  award  as  of  the 
date  of  the  trial,  which  will  make  the  settlement  an 
honest  and  fair  one  at  that  time.  The  instruction  fol- 
lows: "If  you  find  for  the  plaintiff  against  the  defend- 
ants, or  either  of  them,  you  will  fix  the  amount  of  dam- 
ages he  may  be  entitled  to  as  against  the  defendant  or 
defendants,  as  the  case  may  be,  against  which  you  find. 
In  fixing  such  damages,  you  may  consider  the  character 
of  the  plaintiff's  injuries,  whether  they  are  probably 
permanent,  or  only  temporary  in  their  character,  how 
much  pain  or  suffering,  either  physical  or  mental,  he 
has  undergone  or  will  probably  undergo  on  account  of 
his  injuries,  any  loss  of  time  or  earnings  he  has  sus- 
tained or  will  probably  sustain  on  account  of  them,  any 
reasonable  expenses  he  has  incurred  or  will  probably 
incur  in  treating  them,  his  expectancy  in  life  if  you 
find  such  injuries  are  permanent,  and  award  him  such 
damages  as  you  believe  will  make  the  settlement  in 
question  an  honest  and  fair  one,  which  award  of  dam- 
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ages  by  you  should  be  the  difference  between  the  amount 
in  the  settlement  and  the  actual  value  of  the  damages 
surrendered  by  such  settlement  not,  however,  exceeding 
the  amount  named  in  the  complaint."  This  instruction 
was  erroneous,  in  that  the^'ury  was  given  an  erroneous 
basis  for  determining  the  measure  of  damages  in  case 
they  found  for  the  plaintiff. 

The  case  of  Urtz  v.  N.Y.,  etc.,  R.  Co.  (1911),  202  N. 
Y.  170,  95  N.  E.  711,  was  an  action  to  recover  damages 
on  account  of  fraudulent  representations  whereby  the 
plaintiff  was  induced  to  settle  her  claim  for  damages 
against  the  defendant  for  the  negligent  killing  of  her 
husband  at  a  highway  crossing  of  defendant's  railroad. 
Preliminary  to  a  statement  of  the  rule  concerning  the 
measure  of  damages,  the  court  by  Collin,  J.  said :  "The 
basic  principle  underlying  all  rules  for  the  measure- 
ment of  damages  in  actions  for  fraud  and  deceit  is  in- 
demnity for  the  actual  pecuniary  loss  sustained  as  the 
direct  result  of  the  wrong.  (Krumm  v.  Beach,  96  N. 
Y.  398.)  Neither  advantage  nor  disadvantage  result- 
ing to  the  plaintiff  from  the  settlement  enters  in  any 
way  into  our  conisderation.  The  question  is  what  was 
the  value  of  that  with  which  plaintiff  parted  and  what 
was  the  value  of  that  which  she  received?  *  *  * 
In  case  the  right  of  action  had  no  value,  she  had  gained 
by  the  transaction  and  was  not  injured.  It  had  no  value 
whatever  if  the  true  state  of  facts  disclosed  that  it  was 
an  invalid  and  nonexisting  claim  or,  in  other  words, 
that  the  defendant  was  not  negligent,  or,  if  the  de- 
fendant was  negligent,  that  the  intestate  was  not  free 
from  contributory  negligence.  If,  however,  the  true 
state  of  facts  would  have  established  that  the  defend- 
ant was  negligent  and  the  intestate  free  from  contribu- 
tory negligence,  then  the  plaintiff  had  a  valuable  right 
of  action,  the  acquirement  of  which  through  the  fraud 
may  have  injured  her.     *     *     *    An  alleged  value  of 
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the  claim  based  upon  the  accident  and  the  death  or  facts 
sufficient  to  warrant  the  reasonable  belief  of  the  plain- 
tiff that  she  had  a  just  claim,  is  of  a  nature  too  specu- 
lative and  wagering  to  be  recognized  by  the  law  in  this 
action  for  fraud.  The  jury  in  considering  the  ques- 
tion of  damages  should  first  ascertain  whether  or  not 
the  plaintiff  was  originally  entitled  to  a  recovery  of  some 
amount.  *  *  *  if  the  jury  determine  that  she  was 
not  originally  entitled  to  recover,  then  their  verdict 
would  be  for  the  defendant.  If  they  determine  that 
she  was  entitled  to  recover,  then  they  would  proceed  to 
measure  the  damages  and  the  rule  by  which  they  should 
be  guided  therein  has  been  clearly  expressed  by  us  in 
Gould  V.  Cayuga  County  National  Bank  (99  N.  Y.  333). 
Assuming  that  the  parties  meant  to  avoid  litigation  and 
compromise  their  dispute,  and  that  the  true  facts  and 
defendant's  contradiction  of  them  were  disclosed,  how 
much  could  the  plaintiff  have  reasonably  demanded  and 
the  defendant  reasonably  have  allowed  as  a  final  com- 
promise above  and  beyond  the  $500,  in  fact  allowed  and 
received?  That  the  jury  must  answer.  They  would 
take  into  view  the  probabilities  of  the  successful  en- 
forcement of  the  cause  of  action,  the  probable  extent 
and  expense  of  the  expected  litigation  over  this  dis- 
puted claim,  the  law's  delays,  the  probability  of  the  con- 
tinuing solvency  of  the  defendant  and  such  other  facts 
pertinent  to  the  question  of  damages  as  the  evidence 
presented.  What  under  all  the  conditions  and  circum- 
stances was  this  claim  of  the  plaintiff,  valid  under  the 
true,  yet  opposed  and  contradicted,  state  of  facts,  worth 
for  purpose  of  sale,  transfer  or  cancellation,  if  anything 
at  all,  above  the  five  hundred  dollars." 

We  have  said  the  compromise  and  settlement  of  the 

original  tort  stands.     The  fraud,  if  any,  was  committed 

on  the  day  the  settlement  was  made.     By  affirm- 

9.     ing  the  settlement,  the  willingness  on  the  part  of 
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appellee  to  compromise  his  claim  against  appel- 
lant affirmatively  appears.  The  question  then  is,  What 
amount  in  excess  of  what  appellee  received  was  he  rea- 
sonably entitled  to  in  view  of  all  the  facts  and  circum- 
stances fairly  within  the  contemplation  of  the  parties 
at  the  time  the  settlement  was  made?  The  basic  prin- 
ciple underlying  all  rules  for  the  measure  of  damages 
for  fraud  is  indemnity  for  the  actual  loss  sustained  as 
a  direct  result  of  the  wrong.  Applying  that  principle 
to  the  instant  case,  if  it  be  found  that  through  fraud 
and  deceit  a  compromise  was  procured  of  a  valid  claim 
in  dispute,  the  measure  of  damages  would  be  the  amount 
which  the  injured  party  reasonably  could  have  de- 
manded, and  the  defendant  would  reasonably  have  al- 
lowed as  a  final  compromise  above  and  beyond  the  sum 
in  fact  allowed  and  received.  Ishie  V.  Norton  Co. 
(1918),  183  App.  Div.  94,  170  N.  Y.  Supp.  655. 

In  our  view  of  the  instant  case,  it  belongs  to  that 
class  where  ^he  settlement  of  the  original  tort  must  be 
considered  as  having  been  had  on  what  was  then  known 
and  could  have  been  reasonably  foreseen  as  the  probable 
effect  of  the  injury  according  to  the  usual  course  of 
events  and  general  experience. 

In  Indiana  Steel,  etc.,  Co.  V.  Strides  (1918),  187  Ind. 
468, 119  N.  E.  2,  no  question  was  raised  or  decided  rela- 
tive to  the  rule  for  the  measure  of  damages. 

Judgment  reversed,  with,  instructions  to  grant  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Note.— Reported  in  122  N.  E.  662.  See  under  (1)  20  Cyc  90; 
(2)  20  Cyc  18;  (S)  20  Cyc  142;  (5)  20  Cyc  102;  (7)  20  Cyc  98; 
(8)  20  Cyc  27. 


Digiti 


zed  by  Google 


444  SUPREME  COURT  OF  INDIANA, 

Arbuckle  v.  State— 188  Ind.  444. 


Arbuckle  V.  State  op  Indiana. 

[No.  23,422.    Filed  October  7,  1919.] 

1.  Carriers. — Rate  Schedule  for  Contiiuums  Journey, — Validity, 
— A  provision  in  a  rate  schedule  prohibiting  a  passenger  from 
choosing  a  combination  of  fares  between  intervening  points  in- 
stead of  the  through  rate,  upon  its  approval  by  the  Public 
Service  Commission,  became  binding  upon  the  Qarrier  and  its 
passengers,  and  justified  a  conductor  in  demanding  of  a  pas- 
senger, upon  the  same  train,  who  had  paid  his  way  to  an  inter- 
mediate point  and  presented  a  ticket  for  carriage  from  there 
to  destination,  the  additional  amount  necessary  to  make  up  the 
through  fare  i^s  scheduled,    p.  445. 

2.  Carriers. — Paseenget^e  Intent  to  Make  Continuou8  Journey, — 
Evidence, — An  arrangement  made  by  a  passenger  by  telephone 
with  the  carrier's  agent  at  an  intermediate  point,  before  enter- 
ing the  car  at  the  initial  point,  for  the  purchase  of  a  ticket  for 
carriage  from  the  intermediate  point  to  destination,  indicates  a 
determination  to  make  a  continuous  journey  on  the  same  car, 
notwithstanding  his  statement  that  he  intended  to  leave  the  car 
at  the  intermediate  point  to  get  the  ticket,    p.  446. 

8.  Carriers. — Forcible  Removal  of  Passenger, — When  Justified, 
— Assault  and  Battery, — ^Where  a  passenger  paid  his  fare  to  an 
intermediate  point  of  an  intended  continuous  journey  and  pre- 
sented a  ticket  for  the  remaining  distance  and  refused  to  pay 
an  additional  sum  to  make  up  the  through  fare  required  by  a 
schedule  approved  by  the  Public  Service  Commission,  which 
schedule  prohibited  the  choosing  of  a  combination  of  fares  be- 
tween intervening  ix)ints,  the  conductor  was  justified  in  ejecting 
the  passenger,  upon  his  refusal  to  voluntarily  leave  the  car. 
p.  447. 

From  Shelby  Circuit  Court;  Alonzo  Blair,  Judge. 

Prosecution  by  the  State  of  Indiana  against  E.  0. 
Arbuckle.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Reversed. 

Joseph  R.  Morgan,  Ed  K.  Adams  and  Herbert  C. 
Jones,  for  appellant. 

Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings 
and  Dale  F.  Stansbury,  for  the  state. 
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Harvey,  J. — ^The  defendant  was  convicted  by  a  jury 
on  a  charge  of  assault  and  battery  upon  the  prosecuting 
witness,  one  William  W.  Wilcoxon.  The  defendant,  as 
conductor  of  a  car  on  the  Indianapolis  and  Cincinnati 
Traction  Company's  line,  ejected  therefrom  said  Wil- 
coxon for  refusal  to  pay  the  rate  of  passenger  fare  re- 
quested by  said  conductor  for  a  trip  from  Gwynneville 
to  Indianapolis. 

Wilcoxon  entered  the  car  at  Gwynneville,  Indiana, 
to  travel  thereon  as  a  passenger  from  said  point  to  In- 
dianapolis. He  paid  the  scheduled  and  demanded  fare 
of  five  cents  for  passage  from  Gwynneville  to  Morris- 
town,  and  at  the  latter  point  paid  to  the  station  agent 
the  scheduled  rate  for  a  ticket  to  Indianapolis  for  trans- 
portation on  the  same  car.  The  combined  fares  above 
mentioned  aggregate  fifty-eight  cents;  whereas  the 
through  fare  from  Gwynneville  to  Indianapolis  at  said 
time  was  fifty-nine  cents.  The  defendant,  as  conductor, 
demanded  of  Wilcoxon  one  cent  cash  in  addition  to  the 
ticket,  which  additional  amount  Wilcoxon  refused  to 
pay. 

The  rate  of  fare  stated  above  between  said  points, 

both  local  and  through,  were  fixed  in  a  schedule  filed  by 

the  traction  company  with  and  approved  by  the 

1.  Public  Service  Commission  of  Indiana,  and  were 
published  according  to  law.  The  scheduled  rates 
were  the  same  whether  the  passenger  purchased  a  ticket 
or  paid  cash.  The  prosecutor  does  not  question  the 
legality  or  reasonableness  of  said  rates,  or  any  regula- 
tion in  reference  thereto.  On  the  other  hand,  the  prose- 
cution indirectly  concedes  said  rates  and  regulations  to 
be  legal  and  reasonable,  and  asserts  that,  as  the  schedule 
named  three  rates,  a  through  rate,  a  rate  from  Gwynne- 
ville to  Morristown,  and  a  rate  from  Morristown  to  In- 
dianapolis, the  passenger  had  a  right  to  choose  how  he 
would  make  the  trip,  whether  as  a  through  passenger 
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or  by  stages,  paying  only  the  scheduled  rates  for  such 
passage. 

There  was,  nowever,  a  provision  in  the  schedule  filed 
with  the  commission,  which  is  as  follows : 

"The  tariff  fare  as  shown  herein  must  be  paid 
from  the  point  where  passenger  boards  the  train  to 
final  destination.  This  may  not  be  avoided  by  the 
payment  of  fare  to  or  from  an  intermediate  point, 
or  points,  so  as  to  make  a  combination  of  fares  less 
than  the  fare  for  the  entire  ride.  Should  a  pas- 
senger desire  to  proceed  on  the  same  train  to  any 
point  beyond  which  the  fare  already  paid  will  en- 
title him  to  ride,  he  must  pay  fare  from  the  station 
where  he  originally  boarded  the  train  to  final  desti- 
nation." 

This  was  also  approved  by  the  commission,  and 
thereby  became  a  regulation  binding  upon  the  traction 
company  and  its  passengers  until  successfully  chal- 
lenged or  changed.  No  such  rule  or  regulation  was 
involved  in  the  case  of  Brovm  v.  Terre  Haute,  etc., 
Traction  Co.  (1916),  63  Ind.  App.  327,  110  N.  E.  703, 
113  N.  E.  313»  and  this  fact  distinguishes  that  decision 
from  the  case  here  involved.  This  rule  prohibited  the 
passenger  from  choosing  a  combination  of  rates,  as  here 
attempted,  and  the  conductor  was  justified  in  demand- 
ing the  extra  amount  needed  to  make  the  full  scheduled 
fare  from  Gwynneville  to  Indianapolis  for  an  intended 
continuous  trip  on  the  same  car.  Beale  and  Wyman, 
Railroad  Rate  Reg.  (3d  ed.)  §675;  2  Wyman,  Public 
Ser.  Corp.  §§1255,  1256,  1260;  2  Hutchinson,  Carriers 
(3d  ed.)  §1042;  Wabash  R.  Co.  V.  PriMy  (1912),  179 
Ind.  483,  101  N.  E.  724. 

The  arrangement  made  by  the  passenger  by  telephone 

with  the  agent  at  Morristown,  before  he  entered  the 

car  at  Gwynneville,  clearly  indicates  his  deter- 

2.  mination  to  make  a  continuous  journey  on  the 
same  car,  notwithstanding  his  statement  that  he 
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intended  to  leave  the  car  at  Morristown  and  get  the 
ticket  ordered  by  telephone. 

There  is  no  controversy  between  the  parties  as  to  the 
facts  above  recited.    The  conductor  was  justified  in  re- 
moving the  passenger  from  the  car  upon  the  pas- 
3.    senger's  refusal  to  voluntarily  leave  the  car.    The 
court  refused  to  give  tendered  instinictions  in  ac- 
cord with  the  law  above  announced,  and  gave,  of  its 
own  motion,  instructions  to  the  contrary.    This  was 
error,  and  for  this  error  the  judgment  is  reversed,  with 
instructions  to  sustain  the  motion  for  new  trial. 

Note.— Reported  in  124  N.  E.  395.  See  under  (1)  10  C.  J. 
652;  (3)  10  C.  J.  731.  Carriers,  right  of,  to  eject  passengers 
for  failure  to  pay  required  extra  fare,  10  Ann.  Cas.  923,  Ann.  Cas. 
1913A  1198. 


Hinshaw  v.  State  of  Indiana. 

[No.  23,168.     Filed  October  7,  1919.] 

1.  Banks  and  Banking. — Indictment, — Overdraft  by  Banker. — 
Facts  and  Concliisions. — In  an  indictment,  under  §2295  Bums 
1914,  Acts  1905  p.  584,.  allegations  that  on  a  certain  date  the 
accused  was  president  and  director  of  a  certain  incorporated 
bank,  doing  business  in  a  named  county  of  the  state,  and  that 

'  he  did  then  and  there  feloniously,  unlawfully  and  knowingly 
overdraw  his  account  in  such  bank,  are  not  conclusions,  but 
statements  of  the  material  facts  necessary  to  constitute  the 
offense  defined  in  the  first  clause  of  such  section,    p.  452. 

2.  Banks  and  Banking. — Indictment. — Charging  Officer  Hav- 
ing No  Credit  vnth  Drawing  Check, — The  statement  in  an  in- 
dictment of  a  bank  official  for  drawing  and  receiving  a  check 
in  violation  of  §2295  Burns  1914,  Acts  1905  p.  584,  that  the 
defendant  "knew  at  the  time  that  he  had  no  funds  to  his 
credit"  was  sufficient  to  charge  that  the  defendant  had  no 
funds  to  his  credit  therein  and  knew  that  he  had  none.    p.  452. 

3.  Indictment  and  Information. — Sufficiency, — An  indictment 
charging  an  offense  with  such  degree  of  certainty  that  the 
court  can  pronounce  judgment  thereon  according  to  the  right 
of  the  case  is  sufficient,    p.  453. 
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4.  Indictment  and  Information. — Charging  Statutory  Offense. 
— Sufficiency, — An  indictment  based  on  a  statute  must,  with 
certainty  and  precision,  charge  the  defendant  with  having  com- 
mitted or  omitted  the  acts,  under  the  circumstances,  and  with 
the  intent,  mentioned  in  the  statute,    p.  453. 

5.  Indictment  and  Information. — Description  of  Money.— 
Sufficiency. — ^In  a  prosecution  of  a  bank  official  for  a  violation 
of  §2295  Bums  1914,  Acts  1905  p.  584,  the  description  of  money 
called  for  in  a  check  described  in  the  indictment  as  "Three 
Thousand  ($3,000)  Dollars  lawful  and  current  money  of  the 
United  States,"  was  sufficient,  in  view  of  §2058  Bums  1914, 
Acts  1905  p.  584.    p.  455. 

6.  Indictment  and  Information.— Motions  to  Make  More  Spe- 
cific4 — Motions  requiring  the  state,  to  make  indictments  or  affi- 
davits more  specific,  and  to  state  facts  necessary  to  sustain 
conclusions  or  recitals,  are  not  recognized  by  the  Criminal  Code, 
p.  455. 

7.  Indictment  and  Information. — Different  Felonies  of  Same 
Class. — How  Choff-ged. — Felonies  of  the  same  class  should  be 
charged  in  separate  counts  of  an  indictment,    p.  455. 

8.  Indictment  and  Information. — Several  Counts  Based  on 
Same  Felony. — Election, — ^Where  several  coimts  of  an  indict- 
ment based  on  the  same  alleged  felony  are  inserted  to  avoid  the 
consequences  of  a  possible  variance,  it  is  not  error  to  overrule 
a  motion  requiring  the  prosecution  to  elect,    p.  456. 

9.  Indictment  and  Information. — Election  Between  Counts. — 
Discretion  of  Court. — Whether  prosecution  should  be  required 
to  elect  between  different  counts  of  an  indictment  is  largely 
within  the  court's  discretion;  and  when  it  is  not  apparent  on 
the  face  of  an  indictment  that  different  and  distinct  offenses, 
which  cannot  be  properly  joined,  are  charged,  election  need  not 
be  required,    p.  456. 

10.  Indictment  and  Information. — Joinder  of  Cogjiate  Of- 
fenses.— Rule. — Any  number  of  counts  charging  the  same 
transaction  as  constituting  different  offenses  may  be  joined,  if 
the  offenses  are  cognate  or  of  the  same  nature,  and  the  mode 
of  trial  is  the  same.    p.  456. 

11.  Criminal  Law. — Appeal. — Review. — Ruling  on  Motion  for 
Change  of  Venue. — The  ruling  of  the  trial  court  on  a  motion 
for  change  of  venue,  as  to  the  existence  of  excitement  and 
prejudice,  is  a  determination  of  an  issue  of  fact  and  is  con- 

. elusive  on  appeal,    p.  457. 

12.  Criminal  Law. — Appeal. — Denial  of  Change  of  Venue. — 
Discretion  of  Court, — It  cannot  be  said  that  the  trial  court 
abused  its  discretion  in  denying  a  change  of  venue,  based  on  the 
ground  that  publications  had  excited  and  prejudiced  the  people 
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against  the  defendant,  where  the  record  fails  to  show  that 
copies  of  the  publications,  or  the  substance  thereof,  were  pre- 
sented to  the  trial  court,  the  defendant  stating  only  his  opinion 
as  to  the  effect  thereof,    p.  458. 

13.  Criminal  Law.  —  AppeaL — Instructiovs, — Presumptions. — 
Since  it  is  the  duty  of  the  court  to  instruct  in  writing  when 
requested,  the  presumption  on  appeal  is  that  the  court  did  its 
duty,  in  the  absence  of  a  contrary  showing,    p.  458. 

14.  Criminal  Law. — Appeal, — Bill  of  Exceptions, — Certification. 
— A  bill  of  exceptions  certified  by  the  trial  court  imports  abso- 
lute verity,    p.  458. 

15.  Criminal  Law. — Instructions, — Duty  of  Jurors, — ^An  in- 
struction making  it  the  duty  of  each  juror  to  considt  and  de- 
liberate with  his  fellow  jurors,  and  stating  that  if  any  juror, 
after  considering  all  the  evidence,  the  argument  of  counsel,  the 
instructions  of  the  court,  and  after  having  fully  consulted  and 
deliberated  with  his  fellow  jurors,  should  be  convinced  beyond 
a  reasonable  doubt  of  the  defendant's  guilt  as  charged,  it  woidd 
be  his  duty  to  refrain  from  voting  for  an  acquittal,  or,  if  not 
so  convinced,  after  having  performed  such  duties,  it  would  be 
his  duty  to  refuse  to  vote  for  conviction,  was  not  objectionable 
on  the  ground  that  it  told  each  juror  that,  if,  after  deliberation, 
he  once  arrived  at  a  conclusion  of  the  defendant's  guilt,  it  was 
his  duty  thereafter  to  refrain  from  voting  for  acquittal,    p.  459. 

16.  Criminal  Law. — Instructions  Considered  as  a  Whole, — Rea^ 
sonahle  Doubt. — An  instruction  on  the  subject  of  reasonable 
doubt,  though  incomplete,  was  not  erroneous,  when  considered 
with  another  instruction  that  fully  stated  the  law  on  the  sub- 
ject,   p.  460. 

17.  Criminal  Law. — Instructions, — Right  of  Jury  to  Determine 
Law, — An  instruction  on  the  right  of  the  jury  to  determine 
the  law  and  its  duty  to  consider  instructions,  is  reviewed  and 
held  not  objectionable  as  taking  from  the  jury  its  freedom  to 
judge  the  law,  on  the  authority  of  Blaker  v.  State,  130  Ind.  203. 
p.  461. 

18.  Banks  and  Bankino. — Ojficer  Dravnng  Check  Without 
Crecftt.— The  offense  defined  in  §2295,  cl.  2,  Bums  1914,  Acts 
1905  p.  584,  was  complete,  if  an  officer  of  a  bank  having  no 
funds  to  his  credit  therein  indorsed  a  check  payable  to  him- 
self, presented  it  to  another  institution  and  from  it  received 
payment  or  credit  thereon,    p.  461. 

19.  Banks  and  Banking. — Official  Dravnng  Check  Without 
Credit, — Sufficiency  of  Evidence, — Criminal  Law, — In  the  prose- 
cution of  a  bank  official  for  drawing  and  receiving  payment  of 
a  check  in  violation  of  §2295,  cl.  2,  Bums  1914,  Acts  1905  p. 
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584»  the  state,  in  order  to  convict,  must  prove  that  the  defend- 
ant had  no  funds  to  his  credit  in  the  hank  at  the  time  cf  draw- 
ing and  receiving  payment  on  the  check,  and  evidence  failing 
to  show  when  the  check  was  drawn,  or  that  at  the  time  of  re- 
ceiving payment  thereon  the  defendant  had  no  funds  to  his 
credit  in  the  bank,  is  insufficient  to  sustain  a  conviction,    p.  462. 

From  Hamilton  Circuit  Court;  Fred  E.  Hines,  Spe- 
cial Judge. 

Prosecution  by  the  State  of  Indiana  against  John  L. 
Hinshaw,  From  a  judgment  of  conviction,  the  defend- 
ant appeals.     Reversed. 

Ira  W.  Christian,  Floyd  G.  Christian,  Ed  V.  Fitz- 
Patrick,  W.  D.  Fitzpatrick,  and  Ralph  H.  Waltz,  for 
appellant. 

Ele  Stansbury,  Attorney-General,  17.  S.  Lesh,  Edward 
M.  White,  Elmer  E.  Hastings  and  Dale  F.  Stansbury, 
for  the  state. 

WiLLOUGHBY,  J. — ^This  IS  an  appeal  from  a  convic- 
tion in  a  criminal  prosecution  brought  by  indictment  in 
two  counts.  In  the  first  count  of  said  indictment  the 
appellant  was  charged  with  feloniously,  unlawfully  and 
knowingly  overdrawing  his  account  in  the  People's  State 
Bank  of  Arcadia,  Indiana,  while  being  then  and  there 
president  and  director  of  the  said  bank,  contrary  to 
§2295  Bums  1914,  Acts  1905  p.  584,  §402;  and  in  the 
second  count  of  said  indictment  the  appellant  was 
charged  with  feloniously,  unlawfully  and  knowingly 
drawing  and  receiving  payment  of  a  check  on  said  bank 
when  the  appellant  knew  at  the  time  that  he  had  no 
funds  to  his  credit  in  said  bank,  and  that  at  the  time 
the  appellant  did  not  have  the  written  consent  thereto 
of  the  board  of  directors,  manager  or  managers  of  said 
bank  indorsed  on  said  check,  contrary  to  §2295  Bums 
1914,  supra.  The  statute  under  which  said  indictment 
is  found,  §2295  Bums  1914,  supra,  reads  as  follows: 
"Whoever,  being  president,   director,   cashier,   teller. 
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clerk,  officer  or  employe  of  any  incorporated  bank,  or  of 
any  firm,  corporation,  person  or  association  doing  a 
banking  business,  shall  knowingly  overdraw  his  account 
in  such  bank,  or  in  such  other  institution  doing  a  bank- 
ing business,  or  who  shall  knowingly  draw  and  receive 
payment  on  any  check  on  such  bank,  firm,  corporation, 
person  or  banking  association  when  he  has  no  funds  to 
his  credit  therein  without  first  procuring  the  written 
consent  thereto  of  the  board  of  directors  of  any  such 
incorporated  bank,  or  the  manager,  or  managers  of  any 
such  firm,  corporation,  person  or  association  doing  a 
banking  business,  indorsed  on  such  check,  shall  be 
deemed  guilty  of  a  felony,  and  on  conviction,  shall  be 
imprisoned  in  the  state  prison  not  less  than  two  years 
nor  more  than  fourteen  years,  and  fined  in  double  the 
sum  so  received." 

Appellant  in  his  brief  setting  out  errors  relied  on  for 
reversal  enumerates  forty-six  alleged  errors,  but  they 
may  all  be  properly  discussed  under  two  heads,  viz.: 
Overruling  appellant's  separate  and  several  motion  to 
quash  each  count  of  the  indictment,  and  overruling  ap- 
pellant's motion  for  a  new  trial. 

The  defendant,  in  his  motion  to  quash,  attacks  the 
sufficiency  of  the  indictment  and  each  count  thereof, 
and  says  that  the  facts  stated  in  the  indictment,  and 
each  count  thereof,  separately,  do  not  constitute  a  public 
offense.  That  the  indictment,  and  each  count  thereof, 
contains  matter  which,  if  true,  would  constitute  a  legal 
justification  of  the  offense  charged  and  a  legal  bar  to 
the  prosecution,  and  that  the  indictment,  and  each  count 
thereof,  does  not  state  the  offense  with  sufficient  cer- 
tainty, and  proceeds  upon  no  definite  theory. 

It  will  be  observed  that  §2295  Bums  1914,  supra,  de- 
fines two  felonies.  The  first  clause  of  said  section  pro- 
vides that  if  the  president,  director,  cashier,  teller,  clerk, 
officer  or  employe  of  any  incorporated  bank  or  of  any 
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firm,  corporation,  person  or  association  doing  a  bank- 
ing business,  shall  knowingly  overdraw  his  account  in 
such  bank,  or  in  such  other  institution  doing  a  banking 
business,  he  shall  be  deemed  guilty  of  a  felony.  And 
in  the  second  clause  of  said  section  it  is  provided  that 
any  such  person  who  shall  knowingly  draw  and  receive 
payment  on  any  check  on  such  bank,  firm,  corporation, 
person  or  banking  association,  when  he  had  no  funds 
to  his  credit  therein,  without  first  procuring  the  written 
consent  thereto  of  the  board  of  directors  of  any  such 
incorporated  bank  or  the  manager,  or  managers  of  any 
such  firm,  corporation,  person  or  association  doing  a 
banking  business,  indorsed  on  such  check,  shall  be 
deemed  guilty  of  a  felony. 

In  the  first  count  of  the  indictment,  after  the  formal 

parts,  it  alleges  that  the  defendant,  John  L,  Hinshaw, 

on  or  about  March  10, 1914,  at  Hamilton  county, 

1.  in  the  State  of  Indiana,  was  then  and  there  presi- 
dent and  director  of  a  certain  incorporated  bank 

doing  a  banking  business  in  said  Hamilton  county,  in 
the  State  of  Indiana,  to  wit.  People's  State  Bank,  and 
did  then  and  there  feloniously,  unlawfully  and  know- 
ingly overdraw  his  account  in  said  bank.  This  is  a 
statement  of  every  material  fact  necessary  to  constitute 
the  felony  defined  in  the  first  clause  of  said  §2295  Bums 
1914,  supra,  and  the  said  allegations  are  statements  of 
fact  and  not  conclusions. 

The  second  count,  by  allegations  of  fact,  charges  the 

defendant  with  the  commission  of  every  act  constituting 

the  commission  of  a  felony  as  defined  by  the  sec- 

2.  ond  clause  of  §2295  Bums  1914,  supra.     It  is 
claimed  by  appellant  that  this  count  of  indictment 

alleges  that  the  defendant  "knew  at  the  time  he  had  no 
funds  to  his  credit  in  said  bank,''  but  that  said  count  of 
said  indictment  does  not  say  that  he  had  no  funds  to  his 
credit  in  said  bank.    We  think  the  only  reasonable  con- 
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struction  that  can  be  put  on  the  expression  that  "ap- 
pellant knew  at  the  time  that  he  had  no  funds  to  his 
credit  in  said  bank*'  is  that  he  had  no  funds  to  his  credit 
in  said  bank,  and  knew  he  had  none.  Said  second  count 
of  the  indictment  also  avers  that,  at  the  time,  the  said 
John  L.  Hinshaw  did  not  have  the  written  consent 
thereto  of  the  board  of  directors,  manager,  or  man- 
agers of  the  bank  indorsed  on  said  check. 

It  will  thus  be  seen  that  the  offense  is  set  forth  in 

substantially  the  language  of  the  statute  in  each  count 

of  the  indictment,  and  the  charge  in  each  count 

3.  is  made  in  language  clear  and  unequivocal.    The 
indictment,  and  each  count  thereof,  charges  the 

offense  with  such  degree  of  certainty  that  the  court 
could  pronounce  judgment  according  to  the  right  of  the 
case,  and  is  therefore  sufficient.  §2062  Bums  1914, 
Acts  1905  p.  584,  §191.  An  indictment  so  framed  as 
to  inform  the  defendant  of  the  charge  which  he  is  re- 
quired to  meet  is  sufficient.  Brunaugh  V.  State  (1909), 
173  Ind.  483,  90  N.  E.  1019. 

In  relation  to  offenses  created  by  statute,  the  statute 
contains  a  definition  of  the  offense.    The  offense  con- 
sists in  the  commission  of  certain  acts  under 

4.  specified  circumstances  and,  in  some  cases,  with 
particular  intent ;  and  an  indictment  founded  on 

the  statute  must,  with  certainty  and  precision,  charge 
the  defendant  with  having  committed  or  omitted  the 
acts,  under  the  circumstances,  and  with  the  intent,  men- 
tioned in  the  statute.  Archbold,  Crim.  PL  (1st  Am. 
ed.)  2S;  State  V.  Stimson  (1853),  24  N.  J.  Law  1,  23. 

The  appellant  contends  that  the  same  ixiles  of  plead- 
ing should  apply  in  this  case  as  are  applicable  in  cases 
of  embezzlement,  and  cites  in  support  of  such  conten- 
tion: State  V.  Winstandley  (1899),  154  Ind.  443,  57 
N.  E.  109;  State  v.  Winstandley  (1900),  155  Ind.  290, 
58  N.  E.  71;  Sherrick  V.  State  (1906),  167  Ind.  345,  79 
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K  E.  193;  Vinnedge  V.  State  (1906),  167  Ind.  415,  79 
N.  E.  353;  Wright  V.  State  (1907),  168  Ind.  643,  81  N. 
E.  660.  These  cases  are  not  applicable,  because  they 
were  prosecutions  under  statutes  declaring  the  charged 
offense  to  be  embezzlement. 

The  case  of  Moore  v.  United  States  (1895),  160  U. 
S.  268,  16  Sup.  Ct.  294,  40  L,  Ed.  422,  was  a  prosecu- 
tion for  embezzlement,  and  in  that  case  it  was  held  that 
to  make  a  good  charge  for  embezzlement  all  the  in- 
gredients of. fact  that  are  elemental  to  the  definition 
must  be  alleged,  so  as  to  bring  the  defendant  clearly 
within  the  statute.  If  that  can  be  done  by  simply  fol- 
lowing the  words  of  the  statute,  that  will  do;  if  not, 
other  allegations  must  be  used.  In  the  case  of  United 
States  V.  Northtvay  (1886),  120  U.  S.  327,  7  Sup.  Ct. 
580,  30  L.  Ed.  664,  it  was  held  that  the  word  "em- 
bezzle" was  recognized  as  having  a  settled  technical 
meaning  of  its  own. 

In  the  case  of  State  v.  Winstandley  (154  Ind.  443), 
supra,  it  was  held  that  the  same  rules  of  pleading  appli- 
cable in  the  prosecution  of  an  official  for  embezzlement 
are  to  be  accepted  in  determining  the  sufficiency  of  an 
indictment  against  bank  officials  for  receiving  bank  de- 
posits when  the  bank  is  insolvent. 

In  Hinshaw  v.  State  (1918),  ante  147,  122  N.  E. 
418,  the  court,  in  commenting  on  §2294  Bums  1914, 
Acts  1907  p.  14,  the  section  of  statute  upon  which  that 
prosecution  was  founded,  said :  "It  will  be  noted  that 
the  legislature  in  defining  the  crime  says  that  whoever 
takes  a  deposit  under  the  conditions  designated  in  the 
statute  shall  be  deemed  guilty  of  'embezzlement'  The 
judicial  interpretation  of  this  statute  had  been  that  the 
legislature  intended  that  the  requisites  of  pleading  with 
reference  to  embezzlement  were  to  be  applied  in  de- 
termining the  validity  of  indictments  under  this  stat- 
ute.   It  is  fundamental  that,  in  embezzlements,  the  tak- 
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ing  and  receiving  part  of  the  charge  must  be  connected 
and  coupled  with  the  statement  that  such  taking  and 
receiving  was  by  virtue  of  the  office,  or  the  agency,  ot 
the  employment.  These  principles  of  pleading  were 
well  established  before  the  act  in  question  was  passed  by 
the  legislature;  and  this  particular  act  has  been  inter- 
preted by  this  court.  State  V.  Winstandley  (1899),  154 
Ind.  443,  57  N.  E.  109;  State  V.  Winstandley  (1899),  155 
Ind.  290,  58  N.  E.  71;  Vinnedge  V.  State  (1906),  167 
Ind.  415,  79  N.  E.  353;  Wright  V.  State  (1907),  168  Ind. 
643,  81  N.  E.  660.'' 

Jn  the  present  case  the  offense  charged  is  not'  defined 
as  embezzlement.    Therefore  said  decisions  cited  by  ap- 
pellant can  have  no  force  in  determining  the  suf- 

5.  ficiency  of  the  indictment.  .  The  description  of 
the  money  called  for  in  the  check,  described  in 

the  second  count  of  the  indictment  as  "Three  Thousand 
($8,000)  Dollars  lawful  and  current  money  of  the 
United  States,"  was  a  sufficient  description  of  the  money 
called  for  in  said  check.  §2058  Bums  1914,  Acts  1905 
p.  584,  §187.  Riggs  v.  State  (1885),  104  Ind.  261,  3 
N.  E.  886. 

The  motions  to  require  the  state  to  make  an  indict- 
ment or  affidavit  more  specific,  and  to  state  facts  nec- 
essary to  sustain  conclusions  or  recitals  in  an  in- 

6.  dictment,  are  not  recognized  by  the  criminal  laws 
and  practice  of  this  state.    Sherrick  v.  State, 

supra;  Hinshaw  V.  State,  supra.  Therefore  no  error 
was  committed  by  the  trial  court  in  overruling  such 
motions. 

The  appellant  contends  that  the  court  erred  in  over- 
ruling appellant's  motion  to  require  the  state  to  elect  as 
to  which  count  of  the  indictment  it  would  rely 

7.  upon  for  conviction.     We  see  no  good  reason  for 
this  contention.    It  is  proper,  where  felonies  be- 
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long  to  the  same  class,  to  have  separate  counts 
8*    in  the  indictment  covering  each ;  and  the  statute 

provides  that  a  felony  may  be  charged  in  sepa- 
rate counts  in  the  same  indictment  to  have  been  com- 
mitted by  different  means.  Griffith  v.  State  (1871) ,  36 
Ind.  406;  State  v.  Balsley  (1902),  159  Ind.  395,  65  N.  E. 
185.  Where,  in  an  indictment  of  more  than  one  count, 
the  several  counts  are  evidently  based  on  the  same  al- 
leged felony  and  inserted  to  avoid  the  consequences  of  a 
possible  variance,  it  is  not  error  to  overrule  a  motion 
to  require  the  prosecuting  attorney  to  elect  on  which 
count  he  will  try  the  defendant  WaU  v.  State  (1875) , 
51  Ind.  453. 

The  question  as  to  whether  or  not  the  prosecuting  at- 
torney should  be  required  to  elect  and  designate  the 

count  of  the  indictment  upon  which  he  will  pro- 

9.  ceed  is  a  matter  largely  within  the  discretion  of 
the  trial  court,  and  when  it  is  not  apparent  on 

the  face  of  the  indictment  that  different  and  distinct 
offenses,  which  cannot  be  properly  joined,  are  charged, 
election  need  not  be  required.  Glover  v.  State  (1887), 
109  Ind.  391, 10  N.  E.  282;  Joy  V.  State  (1860),  14  Ind. 
139. 

Any  number  of  counts  charging  the  same  transaction 
as  constituting  different  offenses  may  be  joined,  pro- 
vided the  offenses  charged  are  cognate  or  of  the 

10.  same  nature,  and  the  mode  of  trial  is  the  same, 
but  not  otherwise.  Any  nimiber  of  counts  charg- 
ing the  same  offense  in  different  ways  may  be  joined 
in  the  same  indictment  in  order  to  meet  the  evidence 
and  avoid  a  variance  in  proof,  and  the  prosecutor  can- 
not be  required  to  elect  upon  which  count  he  will  pro- 
ceed. Clark,  Crim.  Proc.  286.  The  offenses  charged 
in  the  separate  counts  of  this  indictment  belong  to  the 
same  class,  and  the  prosecuting  attorney  was  not  re- 
quired to  elect  upon  which  count  he  would  proceed.  Joy 
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V.  State,  supra;  Griffith  V.  State,  supra;  Wall  v.  State, 
supra;  State  V.  Balsley,  supra;  17  C.  J.  286,  §3624. 
This  is  a  case  in  which  the  same  act  is  the  founda- 
tion of  the  charge  in  each  count  of  the  indictment,  and 
the  court  did  not  err  in  overruling  the  motion  of  ap- 
pellant to  require  the  state  to  elect  upon  which  count 
of  the  indictment  it  would  rely  for  conviction.  State 
V,  Balsley,  supra;  WoU  v.  State,  supra. 

The  defendant  filed  a  motion,  verified  by  his  affidavit, 
for  a  change  of  venue  from  Hamilton  county  on  account 
of  excitement  and  prejudice  against  him  in  that 
11.  county.  The  state  filed  the  counter-affidavits  of 
nine  persons  who  stated  that  they  had  a  general 
acquaintance  with  the  people,  citizens  and  inhabitants 
of  said  county,  through  all  parts  of  said  county,  and 
that  there  is  no  such  excitement  or  prejudice  in  said 
county,  or  any  part  thereof,  against  said  defendant  as 
would  prevent  said  defendant  from  receiving  a  fair  trial 
of  saM  cause  in  Hamilton  county,  and  specifically  denied 
each  statement  of  fact  contained  in  defendant's  affidavit. 
An  issue  of  fact  determined  by  the  trial  court  upon  con- 
flicting affidavits  is  conclusive  upon  this  court.  Conrad 
V,  State  (1896),  144  Ind.  290,  48  N.  E.  221,  and  cases 
there  cited. 

In  defendant's  affidavit  and  motion  for  a  change  of 
venue  from  the  county  he  states  that  the  Noblesville 
Daily  Ledger,  and  the  Hamilton  County  Times  printed 
and  published  in  the  English  language,  in  the  city  of 
Noblesville,  Hamilton  county,  Indiana,  and  every  news- 
paper of  general  circulation  published  in  the  English 
language  in  said  Hamilton  county,  and  read  by  a  great 
majority  of  the  citizens  of  Hamilton  county,  have  pub- 
lished, from  time  to  time,  in  said  newspapers,  state- 
ments and  circumstances  connected  with  the  failure  of 
the  Hamilton  Trust  Company,  Farmers'  and  Merchants' 
Bank  of  Cicero,  and  the  People's  State  Bank  of  Arcadia, 
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all  of  said  county,  which  were  intended  to  and  did  in- 
flame and  excite  tlie  citizens  of  said  county  against  the 
defendant  and  against  his  cause  of  defense  in  this  action. 
There  is  no  copy  of  the  publications  complained  of 
set  forth  in  said  affidavit.  There  was  no  attempt  to 
state  the  substance  of  said  publications  in  said 

12.  affidavit  and,  so  far  as  the  record  shows,  no  copies 
thereof  were  furnished  to  enable  the  court  to  de- 
termine what  the  effect  of  such  publications  would  likely 
be  on  the  citizens  of  said  county,  and  this  court  cannot 
say  that  the  trial  court  abused  its  discretion  in  refusing 
to  adopt  the  opinion  of  the  defendant  as  to  the  effect  of 
such  publications.  The  record  does  not  show  any  abuse 
of  judicial  discretion  in  overruling  defendant's  motion 
for  a  change  of  venue  from  the  county.  Hinkle  V.  State 
(1910),  174  Ind.  276,  91  N.  E.  1090;  Leach  v.  State 
(1911),  177  Ind.  234,  97  N.  E.  792. 

Appellant  contends  that  the  court  erred  in  instructing 

the  jury  orally  and  also  in  reading  from  the  statute  as 

part  of  the  instructions.    The  instructions  are 

13.  brought  into  the  record  by  bill  of  exceptions  No. 
1,  and  a  careful  examination  of  that  bill  of  ex- 
ceptions does  not  show  the  giving  of  any  oral  in- 

14.  structions,  or  reading  from  the  statute  book  to 
the  jury,  as  part  of  the  instructions.     It  shows  a 

request  for  instructions  in  writing.  It  sets  forth  all  the 
instructions  given  and  those  tendered  by  defendant  and 
refused,  and  shows  objections  and  exceptions,  but  does 
not  show  any  oral  instructions  given,  or  statute,  or  stat- 
utes, read  by  the  court  to  the  jury  as  part  of  the  in- 
structions ;  and  near  the  close  of  said  bill  of  exceptions 
it  says:  "Said  instructions  as  above  stated  to  have 
been  given  were  all  that  were  given  to  the  jury  at  the 
trial  of  said  cause."  It  being  the  duty  of  the  court  to 
instruct  in  writing  when  so  requested,  and  nothing  ap- 
pearing to  the  contrary,  this  court  must  presume  that 
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the  trial  court  did  its  duty.  The  bill  of  exceptions 
shows  that  no  oral  instructions  were  given,  or  statutes 
read,  as  part  of  the  instructions.  The  bill  of  excep- 
tions is  certified  by  the  trial  court  and  imports  absolute 
verity.  Vivian  Collieries  Co.  V.  CahaU  (1915) ,  184  Ind. 
473,.110N.  E.  672. 

Appellant  contends  that  the  court  errea  in  giving  of 

its  own  motion  instruction  No.  7,  and  in  support  of  his 

contention  sets  out  a  part  only  of  said  instruc- 

15.  tion,  and  asserts  that  by  said  instruction  the 
court,  in  effect,  told  each  juror  that  if,  after  de- 
liberation, he  once  arrived  at  a  conclusion  of  the  de- 
fendant's guilt,  thereafter  it  was  his  duty  to  refrain 
from  voting  for  an  acquittal  of  the  defendant. 

Said  instruction  will  not  bear  the  construction  so 
placed  upon  it  by  appellant.  Said  instruction  reads  as 
follows:  "Each  juror  acts  for  himself  in  coming  to  a 
conclusion,  and  acts  on  his  own  conviction.  If  there- 
fore, any  juror  in  this  cause,  after  considering  all  the 
evidence,  the  argument  of  counsel  on  both  sides,  and  the 
instructions  of  the  court,  and  then  having  consulted 
and  deliberated  with  his  fellow  jurors,  should  yet  not 
be  convinced  beyond  a  reasonable  doubt  of  the  defend- 
ant's guilt,  it  would  be  his  duty  to  refuse  to  vote  for 
a  conviction.  And  on  the  other  hand,  if  any  juror,  after 
considering  all  the  evidence,  the  argument  of  counsel  on 
both  sides,  the  instructions  of  the  court,  and  after  hav- 
ing fully  consulted  and  deliberated  with  his  fellow 
jurors,  should  be  convinced,  by  the  evidence  beyond  a 
reasonable  doubt,  of  the  defendant's  guilt  as  charged, 
it  would  be  his  duty  to  refrain  from  voting  for  an  ac- 
quittal of  the  defendant.  But  it  is  the  duty  of  each 
juror  to  consult  and  deliberate  with  his  fellow  jurors 
of  and  concerning  the  verdict." 

Appellant  contends  that  the  court  erred  in  giving 
of  its  own  motion  instruction  No.  8,  and  says  that  it 
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is  not  a  proper  instruction  on  reasonable  doubt. 

16.  Said  instruction  reads  as  follows:  "It  is  not 
every  doubt  however  that  is  a  reasonable  one. 
You  are  not  warranted  in  considering  as  reasonable 
those  doubts  that  may  be  merely  speculative,  or  products 
of  the  imagination.  A  reasonable  doubt  arises,  or  ex- 
ists in  the  mind,  naturally,  as  a  result  of  the  evidence 
or  lack  of  evidence." 

This  instruction  is  not  erroneous,  but  is  incomplete 
as  an  instruction  on  reasonable  doubt,  but,  when  read 
in  connection  with  instruction  No.  9,  given  by  the  court 
of  its  own  motion,  the  two  instructions  taken  together 
make  a  sufficient  instruction  on  the  subject  of  reason- 
able doubt.  Said  instruction  No.  9  reads  as  follows: 
"The  rule  of  law  touching  reasonable  doubt  is  a  practi- 
cal rule,  intended  to  guide  practical  jurors  when  en- 
gaged in  the  serious  and  important  duty  of  administer- 
ing justice.  There  is  nothing  in  it  that  is  mysterious, 
or  fanciful.  It  does  not  furnish  a  shield  for  those  ac- 
tually guilty,  whereby  to  escape  merited  punishment. 
It  does  not  contemplate  absolute  or  mathematical  cer- 
tainty. Despite  every  precaution  that  may  be  taken 
to  prevent  it,  there  may  be,  in  all  matters  depending 
on  human  testimony  for  proof,  a  mere  possibility  of 
error.  But  in  this  case,  if  you  are  so  convinced  by 
the  evidence,  of  whatever  class  it  may  be,  and  consider- 
ing all  the  facts  and  circumstances  in  evidence  as  a 
whole,  of  the  guilt  of  this  defendant  as  charged,  that, 
as  prudent  men  you  would  feel  safe  to  act  upon  such 
conviction,  in  matters  of  the  highest  concern  and  im- 
portance to  your  own  dearest  and  most  important  in- 
terests, under  circumstances  where  there  was  no  com- 
pulsion or  coercion  upon  you  to  act  at  all,  then  you  will 
have  attained  such  a  degree  of  certainty  as  excludes 
reasonable  doubt  and  authorizes  conviction."  The  giv- 
ing of  said  Instruction  No.  8  was  not  error. 
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The  appellant  contends  that  the  court  erred  in  giv- 
ing of  its  own  motion  instruction  No,  11,  and  claims 
that  said  instruction  took  from  the  jury  its  free- 

17.  dom  to  judge  the  law.    Said  instruction  reads  as 
follows:     "This  is  a  criminal  prosecution.    A 

statute  of  this  state  requires  the  court  in  such  cases  to 
charge  the  jury,  and  in  such  charge  to  state  all  matters 
of  law  which  are  necessary  for  their  information  in  giv- 
ing their  verdict;  and  these  instructions  are  given  by 
the  court  in  compliance  with  that  statute.  However, 
the  Constitution  of  Indiana  provides  that  in  all  criminal 
cases,  whatsoever,  the  jury  shall  have  the  right  to  deter- 
mine the  law,  conferred  on  you  by  the  Constitution, 
gives  you  the  right  to  determine  and  construe  the  law 
for  yourselves,  although  your  determination  may  differ 
from  that  stated  by  the  court  in  its  instructions ;  but  in 
determining  the  law  it  is  your  sworn  duty  to  determine 
it  correctly,  and  as  it  in  fact  is,  whatever  may  be  the 
source  of  your  information,  or  the  basis  of  your  con- 
clusion. It  is  your  duty  to  consider  and  weigh  the  in- 
structions given  you  by  the  court,  and  not  arbitrarily, 
and  without  what  you  regard  as  a  proper  and  sufficient 
reason,  reject  them;  and  when  your  determination  shall 
have  been  reached,  it  should  be  with  the  conscientious 
conviction  that  you  have,  so  far  as  you  were  able,  cor- 
rectly determined  the  law,  as  it  in  fact  is."  This  in- 
struction was  not  erroneous.  A  similar  instruction  was 
held  to  be  coirect  in  the  case  of  Blaker  V.  State  (1892), 
130  Ind.  203,  29  N.  E.  1077. 

The  appellant  asserts  that  the  verdict  of  the  jury  is 

not  sustained  by  sufficient  evidence,  and  that  for  this 

reason  the  cause  should  be  reversed.    The  jury 

18.  by  their  verdict  found  the  defendant  guilty  as 
charged  in  tiie  second  count  of  the  indictment. 

The  evidence  shows  a  check  drawn  by  appellant  on  the 
People's  State  Bank  of  Arcadia,  Indiana,  dated  March 
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10,  1914,  payable  to  himself  in  the  sum  of  $3,000  in- 
dorsed in  blank  by  appellant  and  by  the  Hamilton  Trust 
Company  to  the  Indiana  State  Bank,  of  Indianapolis, 
Indiana,  and  by  the  latter  to  any  bank,  banker,  or  trust 
company,  and  stamped  "paid"  by  the  People's  State 
Bank  under  date  of  March  14, 1914.  Said  check  did  not 
have  the  written  consent  of  the  board  of  directors,  man- 
ager, or  managers  of  said  bank  indorsed  on  it  authoriz- 
ing the  appellant  to  draw  it.  It  may  be  inferred  from 
the  evidence  that  the  defendant  presented  the  check 
to  the  Hamilton  Trust  Company  and  cashed  it,  or  got 
credit  for  the  same,  and  if  he  did  so  receive  payment 
on  said  check,  and  had  no  funds  to  his  credit  at  the 
People's  State  Bank  of  Arcadia  at  the  time  he  so  re- 
ceived payment,  the  offense  was  complete,  and  he  was 
guilty  as  charged  in  the  second  count  of  the  indictment. 
Whether  he  had  no  funds  in  said  bank  to  his  credit  at 
said  time  that  he  so  received  payment  in  cash,  or  by 
credit  on  his  account,  was  a  material  fact  in  said  case. 

The  state,  in  its  brief,  says  on  that  point:  "The  evi- 
dence shows  that  appellant  knowingly  drew  and  re- 
ceived payment  on  a  certain  check  issued  against 

19.  the  People's  State  Bank,  and  that  he  did  not  have 
sufficient  funds  to  his  credit  in  said  bank  to  pay 
the  check  at  the  time  it  was  issued  or  at  the  time  it  was 
presented."  This  is  not  enough.  In  order  to  sustain 
a  conviction  on  the  second  count  of  this  indictment  the 
state  must  show  that  the  defendant  had  ru)  funds  to  his 
credit  in  said  bank  at  the  time  he  drew  and  received  pay- 
ment on  the  check  named  in  the  indictment.  If  the  de- 
fendant, at  said  time,  had  some  funds  to  his  credit  in 
said  bank,  but  not  sufficient  to  pay  said  check,  he  could 
not  be  convicted  under  the  second  count  of  said  indict- 
ment. We  are  unable  to  ascertain  from  the  evi- 
dence when  appellant  received  from  said  Hamilton  Trust 
Company  such  payment  of  said  check,  or  whether  at 
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the  time  he  received  such  payment  he  had  no  funds  to 
his  credit  in  the  People's  State  Bank  of  Arcadia.  It 
being  essential  and  necessary,  to  sustain  a  verdict  on 
the  second  count  of  said  indictment,  for  the  evidence 
to  show  that  the  defendant,  at  the  time  he  received  pay- 
ment on  said  check,  had  no  funds  to  his  credit  in  the 
People's  State  Bank  of  Arcadia,  and,  the  state  wholly 
failing  to  adduce  any  evidence  to  sustain  such  fact,  and 
there  being  no  such  evidence  in  the  record,  we  are  re- 
quired to  hold  that  the  verdict  is  not  sustained  by  suf- 
ficient evidence,  and  the  judgment  must  be  reversed. 
Other  alleged  errors  are  discussed  in  appellant's  brief, 
but,  as  they  will  not  likely  arise  on  a  new  trial  of  the 
cause,  it  is  not  necessary  to  extend  this  opinion  by  dis- 
cussing them. 

Judgment  reversed^  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Note. — ^Reported  in  124  N.  E.  458.  Banks  and  banking::  con- 
struction of  statute  prescribing  form  of  indictment  for  violation 
of  banking  law,  Ann.  Cas.  1918C  558.  See  under  (9,  10)  22  Cyc 
404,  405;  17  C.  J.  282;  (18,  19)  7  C.  J.  574. 


Schulmeyer  v.  State  of  Indiana. 

[No.  23,544.    Filed  October  14,  1919.] 

1.  Criminal  Law. — Illegal  Sale  of  Intoxicating  Liquors. — Af- 
fidavit.— Sufficiency. — An  affidavit  in  a  city  court,  under 
§8356d  Bums'  Supp.  1914,  Acts  1917  p.  15,  charging  that  the 
defendant,  on  a  certain  date,  unlawfully  kept  intoxicating  liq- 
uors in  the  city,  county  and  state  with  intent  to  sell,  barter, 
exchange,  give  away,  furnish  and  otherwise  dispose  of  the 
same  to  persons  unknown  within  the  state,  being  in  the  lan- 
guage of  the  statute,  is  not  objectionable  on  the  ground  that 
it  fails  to  charge  that  such  liquors  were  kept  for  sale  within 
the  state;    p.  465. 

2.  Intoxicating  lAqvana.— Illegal  SalcSuffieiency  of  Evi- 
dence.—Jn  a  prosecution  for  the  illegal  sale  of  intoxicating  liq- 
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nors,  under  §8356d  Burns'  Supp.  1914,  Acts  1917  p.  15,  the 
evidence,  though  circumstantial,  is  held  sufficient  to  show  that 
the  defendant  unlawfully  kept,  and  was  making  unlawful  sales 
of,  intoxicating  liquors  as  charged,  in  view  of  the  rule  that  a 
verdict  supported  by  some  evidence  is  supported  by  sufficient 
evidence,  p.  466. 
3.  Criminal  Law. — Appeal. — Sufficiency  of  Evidence. — In  de- 
termining the  sufficiency  of  the  evidence  to  support  the  verdict, 
or  the  finding,  the  court  on  appeal  will  consider  not  only  the 
positive  testimony  of  witnesses  but  also  such  inferences  as  flow 
naturally  from  the  facts  established,    p.  466. 

From  the  Marion  Criminal  Court  (49,081) ;  John  F. 
Robbins,  Judge  pro  tern. 

Prosecution  by  the  State  of  Indiana  against  John 
Schulmeyer.  From  a  judgment  of  conviction,  the  de- 
fendant appeals.    Affirmed. 

R.  R.  Dalton,  for  appellant. 

Ele  Stansbury,  Attorney-General,  and  Edward  M. 
White,  for  the  state. 

WiLLOUGHBY,  J.— This  was  a  prosecution  by  affidavit 
commenced  in  the  city  court  of  the  city  of  Indianapolis 
under  §8356d  Bums'  Supp.  1918,  §4,  chapter  4,  Acts 
1917  p.  15,  which  resulted  in  a  trial  and  fmding  in  such 
city  court  of  guilty  as  charged.  The  appellant  appealed 
to  the  criminal  court  of  Marion  county,  and  was  there 
tried  by  the  court  without  a  jury,  and  found  guilty  as 
to  count  two  of  said  affidavit,  and  judgment  was  ren- 
dered on  such  finding  that  appellant  make  his  fine  to 
the  State  of  Indiana  in  the  sum  of  $100  and  costs,  and 
be  imprisoned  in  the  Marion  county  jail  for  a  term  of 
thirty  days,  and  from  such  judgment  appellant  appeals, 
and  assigns  as  error:  (1)  The  court  erred  in  overrul- 
ing appellant's  motion  to  quash  the  second  count  of  the 
affidavit.  (2)  The  court  erred  in  overruling  appellant's 
motion  for  a  new  trial. 

The  affidavit  was  in  five  counts  and  the  appellant 
moved,  in  the  Marion  Criminal  Court,  to  quash  each 
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count  of  said  affidavit.  The  second  count,  omitting  the 
caption,  reads  as  follows:  ''And  affiant  aforesaid  upon 
his  oath  aforesaid  sajrs  that  John  Schulmeyer  on  Oc- 
tober 14, 1918,  at  and  in  the  city  and  county  aforesaid, 
did  then  and  there  unlawfully  keep  intoxicating  liquor 
to  wit:  whisky,  gin,  wine  and  beer,  with  intent  then 
and  there  to  sell,  barter,  exchange,  give  away,  furnish 
and  otherwise  dispose  of  the  same  to  persons,  to  the 
affiant  unknown,  within  this  state;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  State  of  Indiana.'' 
The  motion  to  quash  said  count  states  two  reasons :  (1) 
That  count  two  does  not  state  facts  sufficient  to  consti- 
tute a  public  offense.  (2)  That  count  two  does  not 
state  the  offense  with  sufficient  certainty. 

Appellant  contends  that  the  second  count  of  the  affi- 
davit fails  to  allege  that  the  appellant  kept  intoxicating 
liquors  for  the  purpose  of  sale  within  the  state, 

1.  and  that  a  charge  in  the  second  count  of  the 
affidavit  that  the  defendant  kept  intoxicating  liq- 
uors with  intent  then  and  there  to  sell  the  same  to  per- 
sons to  the  affiant  unknown  within  the  state  cannot  be 
construed  as  a  charge  that  the  defendant  kept  liquors 
for  the  purpose  of  sale  to  persons  within  the  state. 

The  appellant  is  wrong  in  his  construction  of  the  lan- 
guage used.  This  count  of  the  affidavit  unequivocally 
states  that  the  defendant,  John  Schulmeyer,  in  the  city 
of  Indianapolis,  in  Marion  county,  in  the  State  of  Indi- 
ana, did  then  and  there  unlawfully  keep  intoxicating 
liquor,  to  wit,  whisky,  gin,  wine  and  beer,  with  intent 
then  and  there  to  sell,  barter,  exchange,  give  away,  fur- 
nish and  otherwise  dispose  of  the  same.  The  material 
allegations  of  this  count  of  the  affidavit  are  in  the  lan- 
guage of  the  statute  and  are  sufficient,  Davis  v.  State 
(1885),  100  Ind.  154;  State  v.  Stout  (1887),  112  Ind. 
VOL.  188—30 
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245,  13  N.  E.  715;  Fahnestock  V.  State  (1885),  102  Ind, 
156,  1  N.  E.  372;  Regadanz  V.  State  (1908),  171  Ind. 
387,  86  N.  E,  449;  State  V.  Sarlin  (1919),  ante  359, 
123  N,  E.  800. 

As  causes  for  a  new  trial  appellant's  motion  alleges: 
First,  the  finding  of  the  court  is  contrary  to  law ;  second, 
the  finding  of  the  court  is  not  sustained  by  sufficient  evi- 
dence. The  appellant  contends  that  the  finding  of  the 
court  is  not  sustained  by  sufficient  evidence,  because  he 
claims  that  the  police,  when  they  arrested  the  defend- 
ant, did  not  find  any  whisky  or  intoxicating  liquor  in 
his  possession,  and  that  the  evidence  relating  to  the  pos- 
session of  such  intoxicating  liquor  is  wholly  circum- 
stantial and  insufficient. 

We  have  carefully  examined  the  evidence  with  the 

view  of  determining  its  sufficiency  to  sustain  the  finding 

of  the  lower  court,  and,  while  the  evidence  in  re- 

2.  gard  to  the  possession  of  the  intoxicating  liquors 
by  the  appellant  is   circumstantial,   the  facts 

proved  lead,  without  any  doubt,  to  the  conclusion  that 
he  did  have  possession  of  such  intoxicating  liquor,  and 
that  he  kept  it  at  the  time  and  place  charged  in  the  sec- 
ond count  of  the  affidavit,  for  the  unlawful  purposes 
charged,  and  that  at  such  time  and  place  he  was  making 
sales  of  such  intoxicating  liquors.  The  sufficiency  of 
the  evidence  to  sustain  a  finding  on  appeal  depends 
solely  upon  the  presence  in  the  record  of  some  competent 
evidence  which  tends  to  support  the  finding.  City  of 
Bloomington  V.  Moore  (1915),  183  Ind.  283,  109  N.  E. 
42. 

In  the  case  of  Young  v.  Older  (1915),  183  Ind.  646, 

109  N.  E.  909,  the  court  holds  that  a  finding  supported 

by  some  evidence  is  supported  by  sufficient  evi- 

3.  dence.    In  determining  whether  the  evidence  is 
sufficient  to  sustain  the  verdict  of  the  jury,  or 

the  finding  of  the  court,  this  court  will  consider,  not 
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only  the  positive  testimony  of  the  witnesses,  but  also 
such  inferences  as  flow  naturally  from  established  facts. 
Chicago,  etc.,  R.  Co.  v.  Lake  Co.  Savings,  etc.,  Co. 
(1917),  186  Ind.  358,  362,  114  N.  E.  454;  Southern 
Product  Co.  V.  Franklin  Coil  Hoop  Co.  (1914),  183  Ind. 
123,  124,  106  N.  E.  872;  Union  Nat.  Bank  V.  Finley 
(1913),  180  Ind.  470,  475,  103  N.  E.  110;  Goodman  V. 
State  (1919),  ante  70,  121  N.  E.  826. 

The  evidence  is  amply  sufficient  to  sustain  the  finding 
of  the  Marion  Criminal  Court.  No  error  appearing  in 
the  record,  the  judgment  is  affirmed. 

Note.— Reported  in  124  N.  E.  490. 


Robinson  v.  State  of  Indiana. 

[No.  23465.    Filed  October  14,  1919.] 

1.  Criminal  Law- — CireumstcmticU  Evidence, — Sufficiency. — ^To 
war/ant  a  conviction  in  a  criminal  case  on  circumstantial  evi- 
dence, the  proof  must  not  only  coincide  with  the  hypothesis  of 
guilt  but  it  must  be  inconsistent  with  any  other  rational  con- 
clusion,   p.  469. 

2.  Criminal  Law^ — Intoxicating  Liquors. — Keeping  Plaee^-^vr^ 
cumstantial  Evidence, — Instruction. — ^In  a  prosecution  under 
§8351  Bums  1914,  Acts  1907  p.  689.  in  which  there  was  no  di- 
rect evidence  that  the  defendant  kept,  ran  or  operated  the  place 
for  the  illeg^  sale  of  intoxicants,  or  that  he  had  any  interest 
therein  or  in  the  liquor  sold,  but  there  was  evidence  that  at 
times  he  brought  intoxicating  liquor  into  a  gambling  room 
from  an  adjoining  barroom  and  served  it  to  the  gamblers,  and 
collected  the  money  therefor,  and  that  he  operated  the  gambling 
game  at  times  and  frequently  admitted  persons  to  the  room, 
the  evidence  also  showing  that  other  patrons  of  the  gambling 
room  performed  the  same  acts  at  times,  the  Supreme  Court 
cannot  say  that  it  was  harmless  error  to  refuse  to  instruct 
that,  before  the  jury  could  convict  on  circumstantial  evidence 
alone,  the  circumstances  must  be  so  convincing  as  to  be  in- 
consistent with  any  reasonable  hypothesis  of  innocence,  it  being 
the  defendant's  contention  that  the  facts  could  be  reconciled 
on  the  theory  that  he  performed  such  acts  as  a  frequenter  of 
the  place  and  for  the  accommodation  of  others,    pp.  470, 471. 
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From  Delaware  Circuit  Court;  S.  W.  Haynes,  Special 
Judge. 

Prosecution  by  the  State  of  Indiana  against  William 
Robinson.  From  a  judgment  of  conviction,  the  def aid- 
ant appeals.    Reversed. 

George  W.  Cromer  and  Harry  Long,  for  appellant 
Ele  Stansbury,  Attorney-General,  and  Dale  F.  Stans- 
bury,  for  the  state. 

Lairy,  C.  J. — ^Appellant  was  tried  and  convicted  in 
the  Delaware  Circuit  Court  of  the  offense  defined  by 
§8351  Bums  19X4,  Acts  1907  p.  689,  commonly  known 
as  the  "Blind  Tiger''  Law.  The  indictment  under 
which  he  was  tried  charged  that  he  did  unlawfully  keep, 
run  and  operate  a  place  where  intoxicating  liquors  were 
then  and  there  sold,  bartered  and  given  away  in  viola- 
tion of  law;  and  that  he  was  found  in  the  unlawful  pos- 
session of  intoxicating  liquors  kept  for  the  purpose  of 
being  sold,  bartered  or  given  away  in  violation  of  ^law. 

On  appeal  four  errors  are  assigned  as  cause  for  ire- 
versal,  the  fourth  being  that  the  court  erred  in  overrul- 
ing appellant's  motion  for  a  new  trial.  The  fourth 
error  will  be  considered  first. 

In  support  of  his  motion  for  a  new  trial  appellant 
asserts  that  the  court  erred  in  refusing  to  give  instruc- 
tion No.  12  tendered  by  him,  and  also  that  the  verdict 
is  not  supported  by  sufficient  evidence  and  is  contrary  to 
law.  Other  questions  are  presented  by  this  motion 
which  need  not  be  set  out  or  considered. 

The  place  in  which  the  intoxicating  liquors  were  kept 
and  sold,  as  shown  by  the  evidence  of  the  state,  was  lo- 
cated at  612%  South  Walnut  street  in  Muncie,  Indiana. 
The  state's  evidence  shows  that  there  were  five  rooms 
on  the  second  floor  of  the  building,  to  which  access  was 
gained  by  means  of  a  stairway.  About  half  way  up 
the  stairway  was  a  door,  with  a  glass  panel,  which  was 
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kept  locked,  but  which  was  opened,  in  response  to  a  bell, 
by  an  electric  button  pressed  by  a  man  standing  at  the 
head  of  the  stairway.    The  state's  evidence  shows  that 
defendant  frequently  admitted  persons  to  the  rooms; 
but  the  evidence  also  shows  that  others  also  answered 
the  bell  and  gave  admittance  to  persons.    In  the  front 
room  was  a  table  where  a  game  of  poker  was  conducted, 
and  the  evidence  shows  that  those  engaged  in  the  game 
drank  whisky  and  beer,  for  which  they  paid.     It  is 
shown  that  the  defendant  on  one  occasion  brought  in 
drinks  and  collected  the  money,  but  it  is  also  shown  that 
other  players  had  also  on  occasions  brought  in  drinks 
and  collected  the  money.    The  evidence  shows  that  the 
defendant  frequently  took  part  in  the  poker  game  and 
also  banked  the  game,  selling  the  chips  and  collecting 
the  money,  but  it  is  also  shown  that  other  players  some- 
times banked  the  game.    In  the  middle  room  was  a  bar 
and  back  of  this  room  were  two  other  rooms,  in  one  of 
which  was  located  a  craps  table,  and  in  the  other  a  dice 
game  known  as  'liieronjanous."    There  is  evidence  that 
liquor  was  sold  in  the  barroom,  and  that  it  was  drunk  in 
the  other  back  rooms.    There  is  evidence  that  the  de- 
fendant operated  the  hieronjonous  game,  and  that  other 
persons  also  operated  it  at  times.    The  evidence  shows 
without  dispute  that  the  rooms  in  question  were  rented, 
during  the  time  to  which  the  evidence  is  directed,  from 
the  owner  by  a  man  named  Wicks,  and  that  he  was 
generally  in  and  about  the  place.    There  is  no  evidence 
to  show  that  defendant  owned  any  of  the  liquor  sold,  or 
any  of  the  gambling  apparatus  located  in  the  rooms,  or 
that  he  had  any  interest  in  the  proceeds  derived  from 
the  operation  of  the  place. 

It  thus  appears  that  there  was  no  airect  evidence  to 

show  that  appellant  kept,  ran,  or  operated  the  place 

where  the  intoxicating  liquors  were  sold.     If  that 

1.    fact,  as  found  by  the  verdict,  is  sustained  by  the 
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evidence,  it  is  because  the  conduct  of  the  defend- 
ant, as  shown  by  the  evidence  and  the  other  circum- 
stances proved  in  the  case,  was  of  such  a  nature  as  to 
reasonably  justify  the  inference  of  the  truth  of  that 
fact  beyond  a  reasonable  doubt.  Speaking  for  the  court 
on  the  subject  of  the  force  and  effect  of  circumstantial 
evidence,  Mitchel,  J,,  said:  "The  true  test  by  which 
to  determine  the  value  of  circumstantial  evidence,  in 
respect  to  its  sufficiency  to  warrant  a  conviction  in  a 
criminal  case,  is,  not  whether  the  proof  establishes  cir- 
cumstances which  are  consistent,  or  which  coincide  with 
the  hypothesis  of  the  guilt  of  the  accused,  but  whether 
the  circumstances,  satisfactorily  established,  are  of  so 
conclusive  a  character,  and  point  so  surely  and  unerr- 
ingly to  the  guilt  of  the  accused  as  to  exclude  every  rea- 
sonable hypothesis  of  his  innocence.  The  force  of  cir- 
cumstantial evidence  being  exclusive  in  its  character, 
the  mere  coincidence  of  a  given  number  of  circumstances 
with  the  hypothesis  of  guilt,  or  that  they  would  account 
for,  or  concur  with,  or  render  probable  the  guilt  of  the 
accused,  is  not  a  reliable  or  admissible  test,  unless  the 
circumstances  rise  to  such  a  degree  of  cogency  and  force 
as,  in  the  order  of  natural  causes  and  effect,  to  exclude, 
to  a  moral  certainty,  every  other  hypothesis  except  the 
single  one  of  guilt.  Binns  V.  State,  66  Ind.  428 ;  Stout 
V.  State,  90  Ind.  1 ;  Gillett,  Grim.  Law,  section  873.  The 
proof  must  not  only  coincide  with  the  hypothesis  of 
guilt,  but  it  must  be  inconsistent  with  every  other  ra- 
tional conclusion." 

It  is  the  theory  of  appellant  that  every  fact  shown  by 
the  evidence  in  relation  to  his  acts,  words  and  other  con- 
duct in  and  about  the  place,  as  well  as  every  other 
2.    circumstance   shown  by  the   evidence,   can   be 
reconciled  with  his  innocence  on  the  hypothesis 
that  he  was  a  frequenter  of  the  place  who  played  poker, 
sometimes  banking  the  game,  as  it  is  shown  that  other 
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frequenters  of  the  place  also  did;  and  that  all  of  the 
other  acts  done  by  him,  as  shown  by  the  evidence,  were 
done  as  an  accommodation  to  his  associates  or  to  the 
proprietor,  and  not  in  the  capacity  of  one  engaged  in 
keeping,    running   or   operating  the   place.     On   this 
theory  he  requested  the  court  to  give  instruction  No. 
12,  reading  as  follows:     "Before  you  can  convict  this 
defendant  on  circumstantial  evidence  alone,  the  circum- 
stances must  be  so  strong  and  convincing  as  to  be  in- 
consistent with  any  reasonable  hypothesis  of  the  de- 
fendant's innocence.'*    This  instruction  states  the  law 
correctly  as  frequently  announced  by  this  court.    Want- 
land  v.  State  (1895),  145  Ind.  38,  43  N.  E.  931; 
2,    Dunn  v.  State  (1906),  166  Ind.  694,  78  N.  E. 
198.    As  the  court  gave  no  other  instruction  em- 
bodying the  proposition  of  law  stated  therein,  the  court 
erred  in  refusing  to  give  the  instruction  so  tendered. 
The  court  cannot  say  that  the  refusal  to  give  such  in- 
struction was  harmless.    The  defendant  is  not  so  clearly 
and  certainly  guilty  as  to  justify  such  a  holding.    The 
fact  necessary  to  his  conviction  that  he  was  engaged  in 
keeping,  running  and  operating  the  place,  at  the  times 
referred  to  in  the  evidence,  does  not  appear  from  the 
facts  and  circumstances  disclosed  with  such  unerring 
certainty  as  to  enable  the  court  to  say  as  a  matter  of 
law  that  they  exclude  all  reasonable  inferences  to  the 
contrary.    While  the  circumstances  shown  may  be  said 
to  all  coincide  with  the  hypothesis  of  guilt,  it  cannot 
be  said  that  they  are  inconsistent  with  any  other  ra- 
tional conclusion. 

The  judgment  is  reversed,  with  instructions  to  grant 
appellant's  motion  for  a  new  trial. 

Note. — Reported  in  124  N.  E.  489.  Circumstantial  evidence:  ne- 
cessity of  instruction,  69  L.  R.  A.  193,  12  L.  R.  A.  (N.  S.)  220, 
97  Am.  St.  789,  16  C.  J.  1010.  See  under  (1)  Ann.  Cas.  1918E 
428,  16  C.  J.  763. 
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Cltpt  v.  Southern  Railway  Company! 

[No.  23,170.    FUed  October  17,  1919.] 

1.  Cabriers. — Rejection  or  Allowance  of  Freight  Claims. — Statr 
ute.'^Validity.^The  act  of  1911  (Acts  1911  p.  454,  §§3920b- 
8920h  Bums  1914) ,  providing  for  an  action  in  damages,  where 
the  carrier  neither  pays  nor  rejects  within  ninety  days  a  claim 
for  freight  lost  or  damaged,  so  far  at  least  as  the  initial  car- 
rier is  concerned,  is  not  in  conflict  with  the  federal  or  the  state 
Constitution,    p.  473. 

2.  Cabriers. — Failure  to  Allow  or  Reject  Claim  for  Damages, — 
Action. — Complaint. — ^In  an  action,  under  Acta  1911  p.  454, 
§§3320b-3320h  Bums  1914,  for  failure  of  the  carrier  to  pay 
or  to  reject  within  ninety  days  a  claim  for  damages  to  a 
shipment  of  watermelons  belonging  to  the  plaintiff,  a  complaint 
showing  that  the  carrier  received  the  shipment  in  good  condi- 
tion from  the  plaintiff's  agents  to  be  delivered  to  the  consignee 
upon  presentation  of  a  bill  of  lading,  that  the  carrier,  without 
surrendering  the  bill  of  lading,  wrongfully  allowed  the  con- 
signee to  remove  a  part  of  the  melons  and  failed  to  notify  the 
plaintiff  of  the  consignee's  refusal  to  accept  the  rest  until  after 
they  had  spoiled,  and  that  the  claim  Vas  filed  within  four 
months,  was  sufficient  to  bring  the  plaintiff  within  the  pro- 
visions of  the  statute  and  to  show  that  the  claim  was  not 
fictitious,    pp.  474, 476. 

3.  Carriers. — Damages  to  Freight. — Failure  to  Allow  or  Reject 
Claim.'^Complaint. — ^In  an  action  against  a  cani^  under  Acts 
1911  p.  454,  §§3920b-3920h  Bums  1914,  for  failure  to  pay  or 
reject,  in  whole  or  in  part,  a  claim  for  damages  within  the  time 
provided  in  the  statute,  it  is  not  essential  to  allege  the  failure 
of  the  carrier  to  take  steps  for  the  preservation  of  the  goods 
shipped  or  to  give  notice,  etc,  as  required  in  a  conunon-law  ac- 
tion for  damages  to  shipments,    p.  476. 

From  Gibson  Circuit  Court;  Simon  S.  Vandeveer. 
Judge. 

Action  by  Joseph  H.  Clift  against  the  Southern  Rail- 
way Company.  From  a  judgment  for  the  defendant, 
the  plaintiff  appeals.  (Transferred  from  the  Appellate 
Court  under  §1397  Bums  1914,  Acts  1901  p.  568).  Re- 
versed. 
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r.  Morton  McDonald,  for  appellant. 

A.  P.  Humphrey,  Edward  P.  Humphrey,  John  D.  WeU 
man,  Lucius  C.  Embree  and  Morton  C.  Embree,  for  ap- 
pellee. 

Hakvey^  J. — This  is  an  action  to  recover  of  appellee 
the  amount  of  a  claim  for  lost  and  damaged  freight, 
which  claim  is  alleged  to  have  been  admitted  by  appel- 
lee to  be  owing  appellant  because  the  claim  was  neither 
"paid  or  rejected  by  such  carrier  within  ninety  days" 
of  its  presentation. 

This  cause  of  action  is  based  upon  the  provisions  of 
the  act  of  March  4,  1911  (Acts  1911  p.  454,  §§3920b- 
3920h  Bums  1914),  and  is  not  an  action  to  enforce  any 
common-law  remedy  against  the  railroad  company  for 
damage  to  or  failure  to  deliver  freight. 

The  rights  and  remedies  of  the  parties  depend,  in  this 
action,  upon  the  validity  of  said  act,  the  facts  relating 
to  the  filing  of  said  claim,  and  the  conduct  of  appellee 
in  reference  to  the  claim  filed. 

The  third  paragraph,  and  the  only  paragraph,  of  com- 
plaint then  before  the  court  was  held  insufficient  upon 
demurrer  for  want  of  facts,  and  judgment  was  rendered 
upon  plaintiff's  failure  to  plead  further.  The  only  ques- 
tion here  is  as  to  whether  the  court's  ruling  upon  de- 
murrer was  erroneous. 

The  act  is,  so  far  at  least  as  the  initial  carrier  is  con- 
cerned, not  in  contravention  of  the  Constitution  of  the 
United  States.     For  reasons  see  Seaboard  Air 

1.    Line  V.  Seegers  (1907),  207  U.  S.  73,  28  Sup.  Ct. 
28,  52  L.  Ed.  110;  Kansas  City,  etc.,  R.  Co.  V. 
Anderson  (1914),  233  U.  S.  325,  34  Sup.  Ct.  599,  58 
L.  Ed.  983.     For  the  same  reasons  it  is  not  in  contra- 
vention of  the  Constitution  of  the  State  of  Indiana. 

The  claim  so  filed  states  that  Griffen  and  Tichenor, 
as  agents  for  appellant,  delivered  to  appellee  923  water- 
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melons  of  the  value  of  sixty-two  dollars,  for  transporta- 
tion to  Marion,  Indiana,  there  to  be  delivered  to'  Carr 
and  Company,  upon  presentation  of  the  bill  of  lading; 
that  said  melons  were  at  the  time  of  delivery  to  appellee 
in  good  and  merchantable  condition;  that  at  Marion 
the  carrier  wrongfully,  in  violation  of  the  terms  of  the 
bill  of  lading,  allowed  Carr  and  Company  to  enter  the 
car  and  inspect  the  melons  and  remove  a  portion  thereof 
without  a  surrender  of  the  bill  of  lading;  that  appellee 
failed  to  notify  appellant  of  the  refusal  of  Carr  and 
Company  to  accept  said  melons,  and  failed  to  take  any 
steps  to  dispose  of  said  melons,  or  to  protect  the  inter- 
ests of  appellant;  that  said  melons  were  so  held  at 
Marion  until  the  same  became  spoiled  and  wholly  use- 
less to  claimants.  To  this  claim  was  attached  the  orig- 
inal bill  of  lading,  which  shows  that  the  property  was 
received  at  Princeton,  Indiana,  "from  Griffen  & 
Tichenor,"  and  "consigned  to  the  order  of  Griffen  & 
Tichenor,  destination,  Marion,  Indiana,  notify  Carr  & 
Company,"  and  said  bill  was  signed  "Griffen  &  Tichenor, 
shippers/' 

The  complaint  alleges  that  within  four  months  from 

the  date  of  said  shipment,  and  after  the  arrival  of  said 

shipment  at  the  city  of  Marion,  plaintiff  pre- 

2.  sented  to  the  agent  of  the  defendant,  who  issued 
the  bill  of  lading,  at  said  city  of  Princeton,  his 
claim  in  writing  for  loss  of  and  damage  to  said  melons, 
which  claim  was  itemized  and  verified  by  one  Moses  C. 
Griffen,  as  agent  for  the  plaintiff,  and  that  to  said  claim 
was  attached  the  original  paid  freight  bill  received  on 
account  of  said  shipment,  and  that  the  defendant,  ap- 
pellee, did  not  at  any  time  within  ninety  days  from  the 
time  said  claim  was  so  presented,  nor  did  anyone  in  its 
behalf,  either  pay  or  reject  said  claim,  in  whole  or  in 
part. 

Appellee  claims  that  said  complaint  fails  to  allege  a 
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number  of  things  which  appellee  believes  to  be  mate- 
rial, the  absence  of  which  renders  said  complaint  in- 
sufficient,— for  instance,  that  there  is  no  allegation  that 
the  "order  bill  of  lading"  was  indorsed,  nor  does  there 
appear  upon  the  copy  of  the  bill  of  lading  attached  to 
the  alleged  claim  any  writing  purporting  to  be  an  in- 
dorsement thereof ;  that  there  is  no  allegation  that  Carr 
and  Company  ever  had  the  bill  of  lading  in  their  pos- 
session; that  there  is  no  allegation  of  fact  whereby  it 
appears  that  the  Pittsburgh,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company  could  have  delivered  the 
melons  to  Carr  and  Company  without  breaching  the 
contract  as  same  is  evidenced  by  the  bill  of  lading;  that 
the  claim  itself  set  out  in  the  complaint  shows  upon 
its  face  that  appellant  did  not  present  a  claim  to  the 
agent  of  appellee,  but  that  the  same  was  presented  by 
other  parties ;  that  the  bill  of  lading  was  not  issued  to 
appellant,  but  to  the  order  of  Griff  en  and  Tichenor; 
that  there  is  no  allegation  that  appellee,  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  ever 
had  any  knowledge  or  notice  that  appellant  was  the 
owner  of  any  part  of  the  melons,  or  had  any  interest 
in  them;  that  there  is  no  allegation  that  Griff  en  and 
Tichenor  were  not  notified  by  the  Pittsburgh,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company  of  the 
alleged  refusal  of  Carr  and  Company  to  accept  the  mel- 
ons; that  there  is  no  allegation  that  appellant  did  not 
have  knowledge  of  the  refusal  of  Carr  and  Company, 
nor  that  his  alleged  agent  did  not  have  such  knowledge 
within  a  reasonable  time  after  such  refusal;  and  that 
the  facts  pleaded  disclose  that  appellant  was  not  the 
lawful  holder  of  said  bill  of  lading. 

From  the  complaint  it  sufficiently  appears  that  the 
claim  was  properly  filed  for  and  on  behalf  of  appellant 
by  appellant's  agents,  and  that,  if  appellee  was  liable 
fo  anyone,  it  was  liable  to  appellant,  rather  than  Griif  en 
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and  Tichenor,  and  that  the  appellant  was  the  lawful 
holder  of  the  bill  of  lading,  although  the  same  may  have 
been  in  the  possession  of  Griffen  and  Tichenor,  his 
agents.  The  claim  filed  discloses  appellant's  interest, 
and  if  appellee  had  doubt  on  this  question,  it  could  easily 
have  protected  itself  by  rejecting  the  claim. 

Allegations  as  to  the  conduct  of  the  railroad  com- 
panies, or  their  failure  to  act  in  reference  to  the  preser- 
vation of  the  melons,  notice,  etc.,  would  be  essen- 

3.  tial  to  a  good  complaint  in  a  common-law  action 
for  damages ;  but  they  are  not  essential  to  a  com- 
plaint which  seeks  to  recover  because  the  defendant  did 
not  within  the  time  limited  pay  or  reject  said  claim,  in 
whole  or  in  part. 

The  complaint  shows  that  appellant  is  one  of  the  class 

of  persons  entitled  to  recover  under  this  statute.     It  is 

disclosed  by  the  complaint,  and  admitted  by  de- 

2.  murrer,  that  the  plaintiff  was  the  owner  of  the 
melons  for  which  he  filed  the  claim;  and  it  is 
admitted  that  said  melons  were  shipped  by  appellant 
through  his  agents.  It  is  admitted  that  the  same  did 
not  come  to  the  hands  of  the  persons  to  whom  they  were 
to  be  delivered.  Enough  is  disclosed  to  show  that  the 
claim  was  not  fictitious  and  that  it  was  filed  by  one  who 
had  the  dealings  with  appellee,  and  who,  under  the  stat- 
ute, was  entitled  to  have  his  claim  acted  upon  within 
ninety  days,  and  to  be  informed  within  said  time  of 
the  appellee's  action  upon  the  claim. 

No  question  is  here  presented  as  to  whether  appellant, 
if  he  desired  to  pursue  his  claim  after  the  railroad  com- 
pany had  failed  to  act  upon  the  same,  should  have  taken 
the  same  up  with  the  Railroad  Commission,  or  its  suc- 
cessor, the  Public  Service  Commission. 

The  paragraph  was  sufficient,  and  the  demurrer 
should  have  been  overruled.  Judgment  reversed  with 
directions  for  further  proceedings  in  accord  herewith* 
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Note. — Reported  in  124  N.  E.  457.  Carriers:  validity  of 
statute  imposing:  penalty  for  failure  to  pay  a  claim  within  a 
specified  time,  20  Ann.  Cas.  1056,  Ann.  Cas.  1915D  824,  1916D 
335.     See  under  (2)  10  C.  J.  347. 


O 'Daniel  v.  State  of  Indiana. 

[No.  23,507.    Filed  May  15,  1919.    Rehearing  denied  October 

17,  1919.] 

1.  Abson. — ChtMraeter  of  Propert'i^, — Proof. — ^Under  an  indict- 
ment for  arson  which  alleges  the  burning  of  a  building  of 
another,  the  state  should  prove  a  burning  of  that  which  was 
a  part  of  the  structure  belonging  to  the  real  estate,  and  not 
the  defendant's  personal  property  in  the  building,  which  he 
had  a  right  to  remove,    p.  479. 

2.  Abson. — Proof. — Sujflciency  of  Agreement  as  to  Ownerahip 
of  Building. — Inference, — In  a  prosecution  for  burning  the 
building  of  another,  under  §2260  Bums  1914,  Acts  1905  p. 
584,  §371,  a  judgment  of  conviction  must  be  reversed,  where 
the  only  evidence  as  to  the  ownership  and  the  value  of  the 
building  was  an  agreement  by  the  parties  in  reference  thereto 
which  failed  to  fix  any  date  of  ownership,  as  the  court  on  ap- 
peal will  not  infer  the  date  to  be  that  alleged  in  the  indict^ 
ment;  the  state,  in  asking  for  an  admission  from  a  defendant 
in  a  criminal  case,  should  make  its  request  as  certain  and 
accurate  as  the  proof  is  required  to  be.    pp.  479,  483. 

8.  Arson. — Evidence. — Motive. — Invu/rance. — ^In  a  prosecution 
for  burning  the  building  of  another,  evidence  concerning  in- 
surance which  the  defendant  had  on  his  personal  property  in 
the  building  was  competent  to  show  motive,  though  the  statute 
defining  arson  makes  it  a  crime  to  bum  one's  own  property  to 
defraud  an  insurance  company,  a  different  crime  than  that 
charged,    p.  480. 

4.  Arson. — Value  of  Structure. — Statute. — Construction. — In 
the  statute  defining  arson,  §2260  Bums  1914,  Acts  1905  p.  584, 
§371,  the  provision  fixing  the  value  of  the  property  burned  at 
"twenty  dollars  or  upwards"  has  reference  to  the  value  of  the 
thing  burned  and  not  to  the  damage  caused  by  the  burning. 
p.  481. 

5.  Indictment  and  Information. — Arson. — Value  of  Structure. 
— Surplusage. — Fine. — In  a  prosecution  for  arson,  under  §2260 
Bums  1914,  Acts  1905  p.  584,  §371,  the  fine  may  be  double  the 
value  of  the  structure  burned,  subject  to  Art.  1,  §16,  of  the 
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state  Constitution,  prohibiting  excessive  fines;  hence,  an  allega- 
tion in  an  indictment  fixing  the  damage  to  the  structure  burned 
at  $500  is  surplusage,  it  being  sufficient  to  show  that  some 
burning  was  done.    p.  481. 

From  Marion  Criminal  Court  (46,711) ;  James  A.  Coir 
lins,  Judge, 

Prosecution  by  the  State  of  Indiana  against  John  F. 
O'Daniel.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Reversed. 

Thomas  D.  McGee,  for  appellant. 
Ele  Stansbury,  Attorney-General,  Newman  T.  Miller 
and  Dale  F.  Stansbury,  for  the  state. 

TOWNSEND,  J. — Appellant  was  indicted  for  arson. 
§2260  Bums  1914,  Acts  1905  p.  584,  §371.  He  was 
tried  by  the  court  and  found  guilty,  fined  $1,000,  and 
sentenced. 

The  substance  of  the  indictment  necessary  to  be  con- 
sidered in  this  opinion  is  that  appellant  on  December 
10, 1916,  did  set  fire  to  and  bum  a  certain  building  used 
for  residence,  manufacturing  and  commerce,  known  as 
122  E.  Ohio  Street,  in  the  city  of  Indianapolis;  that 
the  building  was  of  the  value  of  $50,000,  and  was  the 
property  of  Samuel  E.  Rauh;  that  the  damage  done 
to  the  building  by  the  burning  was  $500. 

The  questions  arise  on  motion  for  a  new  trial:  (1) 
Error  in  permitting  evidence  of  insurance  and  proof 
of  loss  concerning  certain  personal  property  which  ap- 
pellant had  in  the  building.  (2)  That  the  evidence  does 
not  show  in  dollars  and  cents  what  damage  was  done 
to  the  building,  and  therefore  did  not  authorize  a  fine  of 
$1,000.  (3)  That  the  ownership  and  value  of  the  build- 
ing, on  December  10, 1916,  is  not  shown  by  the  evidence. 

The  evidence  shows  that  in  certain  rooms  of  this 
building  appellant  had  an  engraving  establishment ;  that 
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on  December  10,  1916,  a  fire  occurred,  which  de- 

1.  stroyed  the  personal  property  belonging  to  appel- 
lant.   It  is  not  clear  from  the  evidence  that  there 

was  any  burning  of  the  building;  but  if  this  were  the 
only  question  pTesented  as  to  the  sufficiency  of  the  evi- 
dence, it  would  be  difficult  to  hold  that  there  was  not  some 
evidence  from  which  the  court  could  infer  that  there  was 
some  burning  of  a  part  of  the  building  in  question.  The 
state  should  show  clearly,  under  the  indictment  here, 
that  there  was  a  burning  of  the  building:  a  burning  of 
that  which  was  a  part  of  the  structure  that  belonged 
to  the  real  estate,  and  not  appellant's  personal  property 
or  his  trade  fixtures  in  the  building,  which  he  had  a 
right  to  remove. 

But  appellant  presents  a  further  question  that  is  very 
clear  from  the  record.  At  the  outset  of  the  evidence 
there  was  a  stipulation  as  follows : 

"It  is  hereby  stipulated  and  agreed  by  the  parties 
herein  that  a  certain  building  situated  in  Marion 
county  and  used  for  the  purpose  of  residence,  manu- 
facturer and  commerce,  commonly  known  as  122  E. 
Ohio  street  in  the  city  of  Indianapolis,  Marion 
county,  Indiana,  was  of  the  value  of  Fifty  Thousand 
Dollars  and  was  the  property  of  one  Samuel  E. 
Rauh." 

This  is  the  only  evidence  of  the  ownership  and  value 
of  the  building.     It  will  be  observed  that  this  stipula- 
tion does  not  fix  any  time  of  ownership.     For 

2.  aught  that  appears  from  the  evidence,  appellant 
himself  may  have  been  the  owner  of  the  building 

on  December  10,  1916.  He  is  charged  here  with  burn- 
ing the  building  of  another.  Therefore  the  lack  of  evi- 
dence as  to  the  ownership  and  value  of  the  building  at 
the  time  in  question  is  fatal,  and  for  this  reason  the 
judgment  must  be  reversed. 
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Another  question  presented  by  appellant  is  that  the 
court  erred  in  i)ermitting  evidence  concerning  insur- 
ance which  appellant  had  on  his  personal  prop- 

8.  erty  in  his  engraving  business,  because  appellant 
says  that  the  arson  statute  provides  that  it  shall 
be  a  crime  to  bum  one's  own  property  to  defraud  an 
insurance  company,  and,  that  not  being  the  charge  here, 
this  evidence  proved  a  different  and  distinct  crime.  This 
evidence  was  competent  to  show  motive. 

Appellant's  other  contention  is  that,  there  being  no 
evidence  of  the  damage  to  the  building,  the  court  was 
not  authorized  to  inflict  a  fine  of  $1,000-  Appellant 
bases  his  contention  upon  decisions  of  this  court.  The 
first  one  being  the  case  of  Ritchey  v.  State  (1844),  7 
Blackf.  168;  the  second  being  Kenningham  v.  State 
(1889),  120  Ind.  322,  22  N.  E.  313.  The  case  in  the 
7th  Blackford,  supra,  was  decided  under  §25,  chapter 
53,  R.  S.  1843,  and  the  penalty  then  was  imprison- 
ment and  fine  ''not  exceeding  double  the  value  of 
the  property  destroyed"  The  120th  Indiana,  supra, 
turned  on  the  proposition  of  an  attempt  to  bum,  and 
was  under  the  acts  of  1881  (§1927  R.  S.  1881).  The 
proposition  was  that  the  statute  as  then  worded  did 
not  provide  for  an  attempt  to  bum.  At  the  next  session 
of  the  legislature  after  that  decision,  the  act  was 
amended  (Acts  1891  p.  402).  This  act,  with  a  few  en- 
largements and  changing  of  the  wording  as  to  the  things 
burned  or  attempted  to  be  burned,  is  our  present  act. 
§2260  Bums  1914,  supra.  The  act  now  is:  "Whoever 
wilfully  and  maliciously  bums  or  attempts  to  bum  any 
dwelling  house  ♦  ♦  ♦  the  property  so  burned  or 
attempted  to  be  burned,  being  of  the  value  of  twenty 
dollars  or  upwards,  and  being  the  property  of  another, 
or  being  insured  against  loss  or  damage  by  fire,  and  the 
burning  or  attempt  to  bum  being  with  intent  to  preju- 
dice or  defraud  the  insurer,  is  guilty  of  arson,  and,  on 
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conviction,  shall  be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  twenty-one  years, 
and  fined  not  exceeding  double  the  value  of  the  property 
burned  or  attempted  to  be  burned ;  and  should  the  life 
of  any  person  be  lost  thereby,  such  offender  shall  be 
deemed  guilty  of  murder  in  the  first  degree,  and  shall 
suffer  death  or  be  imprisoned  in  the  state  prison  during 
life/' 

We  understand  appellant's  point  to  be  that,  unless 

there  is  destruction  of  the  building  to  the  extent  of  $20 

worth,  the  crime  of  burning  is  not  made  out.    We 

4.  hold  that  the  crime  of  burning  is  made  out  if  any 
part  of  the  building  is  burned,  and  that  it  is  only 

necessary  that  the  value  of  the  thing  be  in  excess  of 
$20,  not  the  damage  by  the  burning.  We  also  hold  that 
it  is  necessary  to  show  some  burning  of  the  structure. 
A  burning,  however  slight,  would  be  sufficient.  The 
amount  in  dollars  and  cents  of  the  damage  done  is  im- 
material. 

As  the  law  now  stands,  the  fine  may  be  double  the 

value  of  the  structure,  subject  always,  however,  to  §16 

of  the  Bill  of  Rights  (Art.  1,  §16,  Constitution 

5.  of  Indiana) ,  against  excessive  fines.    Therefore, 
the  allegation  in  the  pleading  that  $500  worth  of 

damage  was  done  is  surplusage  under  the  present  stat- 
ute. It  would  be  sufficient  to  show  that  some  burning 
was  done.  As  we  said  before,  it  is  difficult  to  tell  from 
the  evidence  that  there  was  any  burning  of  anything 
other  than  appellant's  personal  property  and  trade  fix- 
tures. But,  however  this  may  be,  there  is  a  total  failure 
of  proof  of  the  ownership  and  value  of  the  building  at 
the  time  of  the  fire. 

The  finding  is  therefore  not  sustained  by  sufficient 
evidence,  and  the  judgment  is  reversed,  with  instruc- 
tions to  grant  a  new  trial. 
Vol.  188—81 


Digiti 


zed  by  Google 


482           SUPREME  COURT  OF  INDIANA, 
O'Daniel  v.  State— 188  IncL  477. 

On  Petition  for  Rehearing. 

TOWNSEND,  J. — Counsel  for  the  state  failed  in  their 
original  brief  to  argue  or  cite  authority  to  the  proposi- 
tion on  which  the  case  was  reversed.  They  now  claim 
that  their  failure  to  argue  or  cite  authorities  on  this 
point  was  because  appellant's  original  brief  did  not 
strongly  urge  this  point;  that  they  were  therefore  sur- 
prised at  the  decision  of  the  court.  We  might  invoke 
the  rules  of  the  court,  but  state's  counsel  present  a  con- 
tention that  we  think  should  be  settled. 

The  state  says  that  the  admission  as  to  ownership  and 
Value  of  the  property  should  be  interpreted  to  mean  on 
the  date  charged  in  the  indictment.  Numerous  civil 
cases  are  cited,  and  one  criminal  case  (People  v.  Nolan 
[1917],  33  Cal.  App.  493, 165  Pac.  715),  to  sustain  this 
contention. 

The  California  case  is  based  on  rules  laid  down  as  to 
stipulations  and  agreements  in  civil  cases.  It  contents 
itself  with  citing  the  text  of  encyclopedias  of  law.  That 
text,  when  examined,  is  sustained  by  decisions  in  civil 
cases  only.  This  California  case  is  squarely  in  point. 
The  defendant  in  that  case  was  charged  with  selling  al- 
coholic liquor  in  no-license  territory.  During  the  trial 
of  the  case,  the  state's  attorney  proposed  to  the  defend- 
ant's attorney  that  the  territory  charged  in  the  indict- 
ment be  admitted  to  be  no-license  territory.  Defend- 
ant's attorney  said,  "Yes."  On  appeal  the  point  was 
raised  that  this  admission  did  not  fix  the  date  charged 
in  the  indictment,  and  the  court  said:  "We  must  as- 
sume that  the  district  attorney  knew  that  it  was  nec- 
essary to  establish  the  truth  of  the  material  averments 
of  the  indictment,  and  that  one  of  such  averments  was 
the  existence  of  the  no-license  ordinance  at  the  time  of 
the  alleged  offense." 

We  are  not  impressed  with  this  authority.    We  think 
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it  a  dangerous  rule  to  undertake  to  infer  what  is  meant 
in  stipulations  and  agreements  of  this  kind,  or 
2.  what  the  thought  of  either  the  state  or  the  de- 
fendant's attorney  was  with  reference  to  them. 
It  is  the  business  of  this  court  to  fix  rules  of  law  that 
are  definite,  as  near  as  may  be,  and  in  a  criminal  case 
the  rule  should  be  that,  when  the  state  asks  for  an  ad- 
mission from  the  defendant,  its  request  should  be  as 
certain  and  accurate  as  the  proof  is  required  to  be.  If, 
in  the  instant  case,  we  are  to  construe  this  stipulation 
and  admission  to  mean  the  date  charged  in  the  indict- 
ment, then  suppose  that  we  had  this :  "It  is  agreed  that 
Samuel  E.  Rauh  was  the  owner  of  the  building  and  it 
was  of  the  value  of  $50,000.'*  Then  we  should  be  asked 
to  infer  that  this  means  both  the  date  alleged  in  the 
indictment  and  the  description  of  the  building.  Then 
suppose  the  admission  is  as  follows:  "It  is  admitted 
and  agreed  by  the  parties  that  the  building  was  the 
property  of  another  and  was  of  the  value  of  $50,000." 
Then  we  should  be  asked  to  infer  the  date,  the  name  of 
the  owner  and  the  description  of  the  building,  and  this 
would  all  be  done  on  the  same  reasoning  and  by  force 
of  the  same  authorities  that  the  state  is  now  invoking. 
If  we  should  do  this,  we  would  soon  find  ourselves  adrift 
without  compass  or  rudder — nothing  but  sail.  It  is  of 
less  consequence  that  the  guilty  should  escape,  or  that 
the  state  have  the  expense  and  trouble  of  retrial,  than 
.that  a  rule  should  be  laid  down,  the  limits  of  which 
would  become  hazy  and  indefinite.  When  the  people 
of  the  State  of  Indiana  ask  for  an  admission  f ropi  a  de- 
fendant in  a  criminal  case,  it  seems  to  us  that  it  is  bet- 
ter to  require  them  to  know  and  state  accurately  what 
it  is  that  they  want  the  defendant  to  admit. 

Had  the  state,  in  the  instant  case,  placed  Samuel  E. 
Rauh  on  the  witness  stand  and  proven  by  him  that  he 
was  the  owner  of  the  building  at  122  E.  Ohio  street  and 
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that  it  was  of  the  value  of  $50,000,  and  stopped  at  that, 
we  think  no  one  would  seriously  contend  that  this  proof 
would  be  sufficient.  We  think  the  same  rule  should 
apply  to  the  stipulation 

Petition  for  rehearing  denied. 

Note. — ^Reported  in  123  N.  E.  241.  Arson:  ownership  of 
property  as  affecting  crime,  1  Ann.  €as.  621,  Ann.  Cas.  1912A 
1126;  commission  of,  with  intent  to  defraud  insurer  of  property, 
Ann.  Cas.  1913G  1164,  32  L.  R.  A.  648.  See  under  (1)  5  C.  J. 
547,  550;  (2)  5  C.  J.  569;  (3)  5  C.  J.  574;  (4,  5)  5  C.  J.  552. 


LucKETT  V.  Hammond  et  al. 

[No.  22,959.    Filed  October  17,  1919.] 

1.  Judgment. — Basis. — Determination  From  Pleadings. — Exem- 
tion. — Where,  in  a  suit  to  set  aside  an  execution  sale,  one 
paragraph  of  complaint  asked  that  the  judgment  be  set  aside 
for  fraud  and  the  other  proceeded  on  the  theory  that  the 
property  was  exempt  from  execution,  a  judgment  that  the  sale 
and  the  sheriff's  certificate  and  deed  be  set  aside,  without  can- 
cellation of  the  judgment  on  which  the  execution  issued,  indi- 
cates that  the  relief  was  granted  under  the  latter  paragraph, 
p.  487. 

2.  Appeal. — Overriding  Demurrer. — Ha/mdess  Error. — Error  in 
overruling  a  demurrer  to  a  paragraph  of  complaint  was  harm- 
less, where  the  plaintiff  recovered  judgment  under  another 
paragraph,     p.  487. 

8.  Execution. — Setting  Aside  Sale. — Sufficiency  of  Pleading.— 
A  complaint  of  an  execution  debtor  and  another  to  set  aside 
an  execution  sale  of  lots,  alleging  in  substance  that,  after  re- 
covery of  the  judgment  on  which  the  execution  was  issued,  the 
execution  debtor  sold  the  lots,  which  after  mesne  conveyances 
came  into  the  hands  of  the  other  plaintiff,  that  the  execution 
debtor,  at  the  time  he  sold  the  lots  and  at  the  time  of  the 
issuance  of  execution,  levy  and  sale  thereon,  was  not  the  owner 
of  property  in  excess  of  $600,  and  that  his  failure  to  daim 
exemption  was  due  to  the  fact  that  he  was  living  in  another 
county  and  the  execution  was  issued  and  the  lots  sold  thereon 
without  notice  to  him  and  without  his  knowledge  or  consent, 
was  sufficient  as  against  a  demurrer  for  want  of  facts,  though 
carelessly  drawn  and  subject  to  a  motion  to  make  more  spe- 
cific,   p.  488. 
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4.  Exemptions. — Claiming  After  ScUe  on  Execution. — ^An  execu- 
tion debtor  may,  after  he  has  sold  property  subject  to  lien  of 
an  execution,  include  it  in  his  schedule  and  claim  it  as  exempt, 
p.  489. 

5.  £xEMFTioNS. — Claim  of,  by  Purchaser  from  Execution 
Debtor. — ^The  purchaser  of  real  .  estate  from  an  execution 
debtor,  if  such  debtor  was  not  the  owner  of  property  of  value 
in  excess  of  $600  at  the  time  of  the  purchase,  may  clainr  the 
property  as  exempt  or  maintain  an  action  before  the  execu- 
tion sale  either  to  quiet  title  as  against  the  execution  lien  or 
to  enjoin  such  sale.    p.  489. 

6.  Pleading. — Acts  Performed  After  Filing. — Supplemental 
Complaint, — Amendm^ent. — In  an  action  to  enjoin  an  execution 
sale,  though  allegations  showing  the  sheriff's  sale  and  the  exe- 
cution of  a  sheriff's  deed  to  have  occurred  after  the  filing  of 
the  complaint  were  proper  subjects  for  a  supplemental  com- 
plaint, under  §408  Bums  1914,  §399  R.  S.  1881,  the  pleading 
thereof  by  way  of  amendment,  though  not  an  approved  method, 
was  more  a  defect  of  form  than  of  substance,  since  the  result 
sought — ^the  freeing  of  the  property  from  the  cloud  cast  upon 
it  by  the  levied  execution  and  later  by  the  sale  and  deed — ^was 
not  materially  different,    p.  489. 

7.  Execution. — Exemption, — Delay  in  Claiming. — Excuse. — ^The 
delay  of  a  judgment  debtor  to  object  to  a  sale  on  execution  on 
the  judgment  until  more  than  two  months  after  the  sale,  urged 
as  laches  barring  his  suit  to  set  the  sale  aside,  was  justified 
under  allegations  of  the  complaint  showing  that  such  debtor 
was  at  the  time  a  resident  of  another  county  and  had  no  notice 
or  knowledge  of  the  execution,  levy  and  sale.    p.  490- 

8.  Execution. — Suit  by  Purchaser  of  Judgment  Debtor  to  Set 
Aside  Sale. — Parties. — In  a  suit  by  the  purchaser  of  land  to 
enjoin  an  execution  sale  thereof  to  satisfy  a  judgment  against 
the  vendor,  the  vendor  is  not  a  necessary  but  a  proper  party, 
both  being  interested  in  the  same  general  relief,    p.  490. 

9.  Execution. — Setting  Aside  Sale. — Intervention  by  Judgment 
Debtor  in  Suit  by  Purchaser, — ^In  a  suit  by  the  purchaser  of 
land  to  enjoin  an  execution  sale  thereof  on  a  judgment  against 
the  vendor,  on  the  ground  that  the  property  was  exempt  when 
it  was  sold  by  the  latter,  equity  permits  the  vendor  to  inter-,, 
vene,  after  the  sale  on  execution,  and  to  ask  relief  on  the  same 
ground,  where  there  is  a  sufficient  showing  of  his  lack  of  notice 
or  knowledge  of  the  execution,  levy  and  sale,  and  the  issue  pre- 
sented is  germane  to  the  original  proceedings,     p.  490. 

10.  Lis  Pendens. — Notice. — Purchaser  at  Execution  Sale, — ^A 
purchaser  at  an  execution  sale  takes  with  notice  of  all  rights 
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that  may  legally  grow  out  of  a  pending  suit  to  enjoin  such 
sale  on  the  ground  that  the  property  is  exempt,  p.  491. 
11.  Pleading. — Suit  to  Enjoin  Execution  Sale, — Amendment — 
New  Cause, — In  a  suit  to  enjoin  an  execution  sale,  on  the 
ground  that  the  propeAy  was  exempt,  a  paragraph  of  amended 
complaint  filed  after  the  execution  sale,  and  seeking  relief  from 
such  sale  on  the  same  ground,  was  not  ohjectionahle  as  being 
a*  new  and  different  cause  of  action,  the  facts  pleaded  being  in 
harmony  with  the  original  cause  and  the  character  of  the  de- 
mand remaining  the  same.    p.  491. 

From  Crawford  Circuit  Court ;  William  Ridley,  Judge. 

Suit  by  Felix  G.  Hammond,  in  which  John  V.  McCoy 
afterwards  intervened  as  a  party  plaintiff,  against  Wil- 
liam M.  Luckett  and  another.  From  a  judgment  for  the 
plaintiffs,  the  named  defendant  appeals.  (Transferred 
from  the  Appellate  Court  under  Acts  1901  p.  590,  §1405 
Bums  1914.)     Affirmed. 

John  H.  Luckett,  Zenor  &  Mclntyre,  and  Pickens, 
Moores,  Davidson  &  Pickens,  for  appellant. 
Stotsenburg  &  Weathers,  for  appellees. 

Myers,  J. — ^This  was  a  suit  brought  by  appellee  Ham- 
mond on  January  13,  1911,  in  the  Crawford  Circuit 
Court  against  appellant  Luckett,  and  one  Funk,  then 
sheriff  of  Crawford"  county,  to  enjoin  the  latter  from 
selling  certain  pieces  of  real  estate  in  that  county  on  the 
ground  that  they  were  not  subject  to  levy  and  sale  on 
execution.  Steps  additional  necessary  to  secure  the  is- 
suing of  a  restraining  order  were  not  taken,  and  on 
January  14,  1911,  the  sale  was  had  and  the  property 
sold  to  Luckett,  who  was  the  judgment  creditor.  There- 
after from  time  to  time  various  amended  and  addi- 
tional paragraphs  of  complaint  were  filed  by  both  Ham- 
mond and  McCoy,  the  latter  having  been  admitted  as  a 
party  plaintiff  on  March  25, 1911.  This  cause  was  tried 
on  the  issues  formed  by  appellant's  answer  in  two  para- 
graphs to  an  amended  and  supplemental  first  paragraph 
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of  complaint,  filed  March  11, 1912,  and  an  amended  addi- 
tional sixth  paragraph,  filed  October  21,  1912,  The 
trial  resulted  in  a  judgment  in  favor  of  appellees.  For 
a  reversal  of  that  judgment  appellant  has  assigned 
errors  on  the  rulings  of  the  trial  court  in  overruling  his 
demurrer  to  each  of  said  paragraphs  of  complaint,  and 
in  overruling  his  motion  for  a  new  trial. 

Appellant  in  the  trial  court  challenged  by  demurrer 
for  want  of  facts  to  state  a  cause  of  action  each  para- 
graph of  the  complaint  on  which  the  cause  was 

1.  tried.  The  record  before  us  in  this  case  affirm- 
atively shows  that  the  judgment  rests  upon  the 
amended  additional  sixth  paragraph.    We  reach 

2.  this  conclusion  under  the  belief  that  the  relief 
sought  under  the  first  paragraph  was  that  the 

judgment  be  set  aside  for  fraud  in  its  procurement, 
while  the  sixth  proceeds  under  the  theory  that  the  lots 
were  exempt  from  execution  sale  by  reason  of  the  fact 
that  at  the  time  of  the  sale  of  the  lots  by  McCoy  and 
at  the  time  of  the  issuance  and  levy  of  the  execution  and 
sale  thereon  the  debtor's  property  did  not  exceed  in 
value  $600.  The  finding  and  judgment  was  that  the 
sale  of  the  lots  by  the  sheriff  be  set  aside  and  the  sher- 
iff's certificate  of  sale  and  deed  made  and  issued  there- 
under by  the  sheriff  to  appellant  be  canceled  and  set 
aside,  all  of  which  is  in  conformity  with  the  alleged 
facts  and  prayer  of  the  sixth  paragraph.  It  will  be 
observed  from  the  substance  of  the  judgment  here  given 
that  the  judgment  upon  which  the  execution  issued  was 
not  canceled  or  set  aside,  which  under  the  first  para- 
graph would  be  the  basis  for  setting  aside  the  sale.  If 
we  are  correct  in  our  conclusion,  the  overruling  of  the 
demurrer  to  the  first  paragraph,  though  erroneous,  was 
a  harmless  error,  and  we  will  give  no  attention  to  the 
objections  urged  against  that  paragraph.  Lime  City 
Bldg.,  etc.,  Asm.  v.  Black  (1894),  136  Ind.  544,  35  N. 
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E.  829;  Ervin  V.  State,  ex  rel  (1897),  150  Ind,  332,  48 
N.  E.  249;  Bess  V.  Morgan  (1913),  55  Ind.  App.  430, 
103  N.  E.  1086 ;  Laramore  V.  BlumenthaX  (1914) ,  58  Ind. 
App.  597,  606,  108  N.  E.  602;  Tracewell,  Admr.,  v. 
Famsley  (1886),  104  Ind.  497,  4  N.  E.  162. 

The  record  shows  that  this  suit  was  commenced  on 
January  13,  1911,  by  appellee  Hammond.    But  in  the 

paragraph  in  question  Hammond  and  McCoy  ap- 
3.    pear  as  parties  plaintiff  and  allege  in  substance 

that  on  October  18,  1901,  the  appellant  recovered 
a  judgment  against  McCoy  and  others  on  a  promissory 
note  in  the  sum  of  $2,000,  and  on  that  date  McCoy  was 
the  owner  of  lots  Nos.  51  and  52  in  the  town  of  English, 
which  he  afterwards  sold  and  conveyed  to  one  Thomas, 
and  by  various  mesne  conveyances  these  lots  became  the 
property  of  Hammond,  who  is  now  the  legal  owner  of 
the  same;  that  in  December,  1910,  appellant  caused  an 
execution  to  issue  on  the  judgment,  and  the  same  to  be 
delivered  to  the  sheriff  of  the  county  who  levied  the 
same  upon  the  lots  which  were  sold;  that  McCoy  was 
not  on  the  day  the  lots  were  sold  to  Thomas,  norhas  he 
been  at  any  time  since,  the  owner  of  property  in  value 
to  exceed  $600 ;  that  by  way  of  excuse  on  the  part  of 
McCoy  for  his  failure  to  claim  the  lots  as  exempt  prior 
to  the  sale,  he  sfabws  that  at  the  time  of  the  issuance  and 
continuously  thereafter,  including  the  day  of  sale,  he 
was  and  now  is  a  resident  householder,  residing  and  was 
present  at  his  home  in  Orange  county,  Indiana ;  that  at 
no  time,  or  in  any  manner,  was  any  notice  of  the  issuing 
of  the  execution  served  upon  him,  nor  was  any  demand 
made  upon  him  for  property;  that  no  opportunity  was 
given  him  by  the  sheriff  to  surrender  any  property  or  to 
claim  his  exemption  as  a  resident  householder,  which  he 
desired  to  do  and  would  have  done  had  he  been  given  such 
opportunity;  that  prior  to  any  notice,  knowledge  or  con- 
sent on  his  part  the  execution  was  issued,  levy  made 
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and  lots  sold.  This  para^aph  is  carelessly  prepared, 
and  is  subject  to  a  motion  to  make  more  specific,  yet  we 
have  concluded  to  hold  it  sufficient  to  admit  evidence 
tending  to  prove  that  at  the  time  of  the  sale  of -the  lots 
to  Thomas,  as  well  as  at  the  time  of  the  issuing  of  the 
execution,  levy  and  sale  of  the  lots,  the  execution  debt- 
or's property  real  and  personal  did  not  exceed  in  value 
$600.  In  the  present  case  the  property  involved  is  the 
lots  sold  to  Thomas  and,  as  said  in  Barnard  V.  Brovm 
(1887),  112  Ind.  53,  58,  13  N.  E.  401,  403:  "The  ma- 
terial inquiry,  therefore,  as  to  the  value  of  Brown's 
(here  McCoy's)  property  had  relation  to  the  time  of 
the  conveyance,  and  not  to  the  time  of  the  commence- 
ment of  this  suit/' 

It  is  well  settled  that  an  execution  debtor  may,  after 

he  has  sold  property  which  was  subject  to  a  lien  of  an 

execution,  include  it  in  his  schedule  and  claim  it 

4.  as  exempt.  So,  also,  upon  well-recognized  equi- 
table principles  may  the  purchaser  of  real  estate 
claim  it  as  exempt  from  execution  sale,  if  his 

5.  vendor  could  have  done  so.  And,  if  need  be,  such 
purchaser  may  maintain  a  suit  commenced  before 

the  execution  sale  to  quiet  his  title  to  such  real  estate  as 
against  such  lien  or  to  enjoin  the  sale  on  the  ground 
that,  at  the  time  of  his  purchase,  his  vendor  was  not 
the  owner  of  property  in  value  to  exceed  $600.  Moss 
v.  Jenkins  (1896) ,  146  Ind.  589,  598,  45  N.  E.  789 ;  God- 
man  V.  Smith  (1861),  17  Ind.  152;  Vandibur  v.  Love 
(1857),  10  Ind.  54;  Kirkw.  Macy  (1912),  53  Ind.  App. 
17,  21,  101  N.  E.  108;  Rich  V.  C.  Callahan  Co.  (1912), 
179  Ind.  509,  101  N.  E.  810. 

In  the  instant  case  we  know,  from  the  third  para- 
graph of  the  original  complaint,  that  Hammond  com- 
menced this  suit  prior  to  the  execution  sale,  al- 

6.  leging  therein  that  McCoy,  his  remote  grantor, 
had  property  not  to  exceed  $600  on  the  day  he 
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sold  the  lots  to  his  grantee  Thomas.  Also,  that  on  the 
day  the  judgment  was  rendered,  and  continuously  there- 
after, said  lots  were,  and  are  at  this  time,  exempt  from 
execution  sale,  under  the  exemption  laws  of  the  State  of 
Indiana,  and  prayed  that  the  defendant  Luckett  and  the 
sheriff  be  enjoined  from  selling  the  lots.  The  substance 
of  the  third  paragraph  is  found  in  the  paragraph  in 
question  with  the  additional  facts  which  occurred  after 
the  sale.  The  sheriff's  sale  and  the  execution  of  a  sher- 
iff's deed  to  appellant  each  occurred  after  the  filing  of 
the  original  complaint,  and  were  matters  clearly  proper 
for  a  supplemental  bill  {Patten  v.  Stermrt  [1865],  24 
Ind.  332;  §408  Bums  1914,  §399  R.  S.  1881),  but  they 
were  included  as  a  part  of  the  so-called  amended  plead- 
ing. This  form  of  pleading  has  not  been  approved,  but 
as  applied  to  this  case  we  regard  the  criticism  more  in 
the  nature  of  a  defect  in  form  than  a  defect  in  sub- 
stance. Jordan  V.  Indianapolis  Water  Co.  (1902),  159 
Ind.  337,  349,  64  N.  E.  680.  These  additional  facts 
to  an  otherwise  sufficient  complaint  are  effective  to 
change  the  extent  of  the  relief  asked,  but  the  general 
result — freeing  the  property  by  judicial  action  from  the 
cloud  cast  upon  it  by  the  levied  execution  and  later  by 
the  sale  and  deed — is  not  materially  different.  At  least 
the  additional  facts  are  in  harmony  with  the  cause  of 
action  made  by  the  original  complaint.  Richvnne  v. 
Presbyterian  Church,  etc.  (1893),  135  Ind.  80,  34  N. 
E.  737. 

True,  the  paragraph  in  question  was  not  filed  until 
October  21,  1912,  but  it  purports  to  be  an  amendment 
of  one  previously  filed.    The  transcript  of  the  order- 
book  entries  warrant  the  conclusion  that  McCoy's 

7.  objection  to  the  sale  and  his  insistence  that  it  be 
set  aside  dates  from  March  25,  1911,  or  two 

8.  months  and  eleven  days  after  the  sale.    On  this 
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fact  appellant  bases  his  claim  of  such  laches  on 

9.  the  part  of  McCoy  as  will  preclude  him  from 
maintaining  a  suit  to  set  the  sale  aside.    The 

10.  question  thus  suggested  involves  the  elements  of 
reasonable  time  and  reasonable  diligence,  which 

are  fully  covered  by  the  allegations  of  fact  under  con- 
sideration, and  this  being  true,  McCoy  has  presented  an 
excuse  justifying  his*  delay  in  not  more  timely  objecting 
to  the  sale  and  as  a  resident  householder  claiming  the 
property  in  question  as  exempt  from  sale  under  our  ex- 
emption laws.  As  we  have  seen,  Hammond  was  at 
that  time  individually  prosecuting  a  suit  in  opposition 
to  the  execution  sale  as  he  was  authorized  to  do  under 
the  holdings  of  this  court  in  the  cases  last  cited.  McCoy, 
therefore,  was  not  a  necessary  but  a  proper  party.  Both 
were  interested  in  the  same  general  relief;  McCoy  to 
protect  his  Warranty,  and  Hammond  to  protect  his  lots 
from  execution  sale.  This  suit  is  governed  by  equity 
procedure  which  is  sufficiently  elastic  to  admit  McCoy 
as  a  party  when,  as  here,  a  sufficient  excuse  is  shown, 
and  the  issue  presented  by  him  is  within  and  germane 
to  the  original  proceedings  then  in  motion  in  opposition 
to  the  execution  sale.  Of  this  right,  as  well  as  all 
other  rights  that  might  legally  grow  out  of  the  pending 
litigation,  the  pendente  lite  purchaser  must  take  notice. 
Fee  V.  Moore  (1881),  74  Ind.  319,  324;  Btiser  V.  Shep- 
ard  (1886) ,  107  Ind.  417,  424,  8  N.  E.  280 ;  Rothschild  V. 
Leonhard  (1904),  33  Ind.  App.  452,  459,  71  N.  E.  673; 
Schaffner  v.  Voss  (1910),  46  Ind.  App.  551,  556,  93  N. 
E.  235;Holden  v.  City  of  Alton  (1899),  179  111.  318,  53 
N.  E.  556. 

Appellant  also  insists  that  this  paragraph  counts  upon 

a  new  and  different  cause  of  action  from  that  stated  in 

either  paragraph  of  the  original  complaint.  From 

11.  what  we  have  said,  it  is  evident  that  in  our  view 
his  position  is  untenable.     For  the  cause  of  ac- 
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tion  and  the  character  of  the  demand  throughout  have 
remained  the  same.  Cleveland,  etc.,  R.  Co.  V.  Berg- 
schicker  (1908),  162  Ind.  108,  110,  69  N.  E.  1000. 

Appellant  has  assigned  many  specifications  in  sup- 
port of  his  motion  for  a  new  trial,  but  upon  the  tiieory 
that  the  decision  of  the  court  and  judgment  rests  6n 
the  sixth  paragraph  it  will  serve  no  good  purpose  to 
give  attention  to  the  reasons  offered  which  have  refer- 
ence to  the  first  paragraph.  .  By  eliminating  the  imma- 
terial specifications  we  still  have  before  us  the  conten- 
tion of  insufficient  evidence. 

We  have  taken  the  time  to  examine  the  evidence  as  it 
appears  in  the  record,  and,  while  it  is  not  as  convincing 
in  appellees*  behalf  as  they  would  have  us  believe,  yet, 
when  it  is  considered  with  a  view  of  no  evidence  to 
support  the  material  allegations  of  the  sixth  paragraph, 
a  question  is  presented  which  we  cannot  affirm.  When 
the  evidence  is  considered  as  to  the  value  of  McCoy's 
property  on  the  day  he  sold  the  lots  to  Thomas  and 
thereafter  down  to  the  day  of  trial  in  connection  with 
the  rights  of  his  wife  in  his  property  as  affected  by  a 
sale  on  execution  (Isgrigg  V.  Pauley  [1897],  148  Ind. 
436,  439,  47  N.  E.  821;  CurHer  v.  EJMoU  [1895],  141 
Ind.  394,  405,  39  N.  E.  554) ,  we  are  not  prepared  to  say 
that  there  is  no  evidence  to  support  the  decision  of  the 
court. 

We  have  no  reason  to  believe  the  trial  was  unfair,  and 
the  judgment  is  affirmed. 

Note. — ^Reported  in  124  N.  E.  675.  Execution:  purchaser  at 
sale  as  purchaser  pendente  lite,  Ann.  Gas.  1918C  QQ;  injunction 
against  sale,  Ann.  Gas.  1918G  152.  See  under  (3)  17  Gyc  1284; 
(4)  18  Gyc  1474;  (7,  9)  17  Gyc  1283. 
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Barker  v.  State  of  Indiana. 

*  [No.  23,564.     Filed  October  28,  1919.] 

1.  Criminal  Law. — InstrKctions, — Bill  of  Exceptions, — The  in- 
structions in  a  criminal  case  can  be  made  a  part  of  the  record 
only  by  a  bill  of  exceptions,  and  there  must  be  an  affirmative 
showing  that  the  bill  of  exceptions  was  filed  with  the  clerk  as 
required  by  §2163  Bums  1914,  Acts  1905  p.  584,  §287,  after 
it  had  been  signed,  which  matters  cannot  be  shown  by  re- 
citals in  the  bill  or  by  the  file  mark  of  the  clerk,     p.  494. 

2.  Criminal  Law. — Appeal. — Reasonable  Doubt. — Sufftciency  of 
Evidence. — It  is  not  necessary  on  appeal  from  a  conviction  that 
the  evidence  should  show  the  defendant's  guilt  beyond  a  rea- 

.  sonable  doubt  in  order  to  sustain  the  verdict;  all  that  is  re- 
quired is  that  there  shall  be  some  evidence  sustaining  every 
material  allegation  of  at  least  one  count  of  the  affidavit,    p.  495. 

3.  Criminal  Law. — Appeal. — Evidence. — Weight. — In  determin- 
ing whether  the  verdict  is  sustained  by  sufficient  evidence  a 
court  of  appeal  will  not  weigh  conflicting*  evidence,  but  will 
consider  only  the  evidence  tending  to  support  the  judgment, 
p.  495. 

4.  Intoxicating  Liquors.  —  Keeping  Place.  —  Appeal  —  Suffi- 
ciency of  Evidence. — OiT  appeal  from  a  judgment  of  conviction 
for  the  violation  of  the  Prohibition  Act,  Acts  1917  p.  15,  the 
evidence  is  reviewed  and  held  sufficient  to  sustain  the  verdict, 
under  the  rule  that  the  judgment  will  be  upheld  unless  there 
is  a  total  lack  of  evidence  on  an  essential  element  of  the  of- 
fense,   p.  496. 

From  Vigo  Circuit  Court ;  Arthur  Z.  Thomas,  Special 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Jesse 
Barker.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

Sweet  &  Littlefield  and  P.  0.  CoUiver,  for  appellant. 
Ele  Stansbury,  Attorney-General,  and  Edward  M. 
White,  for  the  state. 

WiLLOUGHBY,  J. — ^The  appellant  was  convicted  in  the 
Vigo  Circuit  Court  in  a  prosecution  under  §4  and  §20 
of  chapter  4  of  the  acts  of  1917,  known  as  the  Prohibi- 


Digiti 


zed  by  Google 


494  SUPREME  COURT  OF  INDIANA, 

Barker  v.   State— 188  Ind.  493. 

tion  Act.  The  affidavit  was  in  two  counts.  The  first 
count  charges  that  at  the  time  and  place  named  in  the 
affidavit  the  defendant  "did  then  and  there  unlawfully 
maintain  and  assist  in  maintaining  a  room,  place  and 
building  where  intoxicating  liquors  were  then  and  there 
sold,  bartered  and  given  away."  The  second  count 
charges  that  at  the  time  and  place  named  in  the  affidavit 
the  defendant  "did  then  and  there  unlawfully  keep  in- 
toxicating liquors  with  intent  to  sell,  barter,  exchange 
and  give  the  same  away  in  violation  of  the  laws  of  the 
State  of  Indiana/'  No  motion  was  made  to  quash  either 
count  of  the  affidavit.  The  defendant  pleaded  not  guilty, 
and  a  trial  by  jury  resulted  in  a  verdict  of  guilty.  Judg- 
ment being  rendered  on  the  verdict,  the  defendant  ap- 
peals and  assigns  as  error  that  the  court  erred  in  over- 
ruling appellant'*  motion  for  a  new  trial.  The  motion 
for  a  new  trial  names  nine  reasons,  the  first  seven  of 
which  are  based  on  alleged  errors  in  giving  or  refusing 
instructions.  The  others  are  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to  law. 

The  instructions  given  and  those  tendered  and  re- 
fused are  attempted  to  be  brought  into  the  record  by 

a  bill  of  exceptions,  but  an  examination  of  the 
1.    record  fails  to  show  that  the  bill  of  exceptions 

was  filed  with  the  clerk  as  required  by  statute. 
§2163  Bums  1914,  Acts  1905  p.  584,  §287.  The  in- 
structions in  a  criminal  case  can  only  be  brought  into 
the  record  by  a  bill  of  exceptions ;  it  must  affirmatively 
appear  from  the  record  that  the  bill  of  exceptions  was 
filed  with  the  clerk,  and  the  filing  cannot  be  shown  by 
mere  recitals  in  the  bill  or  by  the  file  mark  of  the  clerk 
thereon,  and  the  filing  of  the  bill  must  be  done  after  it 
has  been  signed.  Steivart  V.  State  (1888) ,  113  Ind.  505, 
16  N.  E.  186;  Drake  V.  State  (1896),  145  Ind.  210,  41 
N.  E.  799,  44  N.  E.  188 ;  Harris  V.  State  (1900) ,  155  Ind. 
15,  56  N.  E.  916;  Merrill  v.  State  (1900),  156  Ind.  99, 
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Donovan  v.  State  (1907),  170  Ind.  123,  83  N.  E. 
744;  Carr  v.  State  (1910),  175  Irid.  2ll,  93  N.  E.  1071, 
32  K  R.  A,  (N-  S.)  1190;  Stucker  v.  State  (1908), 
171  Ind.  441,  84  N.  E.  971;  Donovan  v.  State  (1916), 
185  Ind.  15,  111  N.  E.  4S3;Me88el  v.  State  (1911),  176 
Ind.  214,  95  N.  E.  565;  Hahn  V.  State  (1916),  185  Ind. 
210,  113  N.  E.  725;  Goodman  V.  State  (1919),  ante  70, 
121  N.  E.  826.  Unless  the  bill  of  exceptions  is  signed 
by  the  judge  and  afterwards  filed  with  the  clerk,  and 
this  fact  is  affirmatively  shown  in  the  record,  it  forms 
no  part  of  the  record,  and  cannot  be  considered.  In 
this  case  the  record  contains  what  purports  to  be  a  bill 
of  exceptions  "relating  to  the  instructions  and  the  rul- 
ings of  the  court  thereon,''  but,  as  it  is  not  affirmatively 
shown  by  the  record  that  it  was  filed  with  the  clerk, 
it  is  not  a  part  of  the  record,  and  cannot  be  considered. 
It  follows  that  no  question  is  presented  on  the  giving  or 
refusing  of  instructions. 

The  appellant  contends  that  the  verdict  of  the  jury 

is  not  supported  by  sufficient  evidence ;  that  when  there 

isti  reasonable  doubt  whether  a  defendant's  guilt 

2.  is  satisfactorily  shown,  he  must  be  acquitted.  It 
is  not  necessary  on  appeal  that  the  evidence 
should  show  the  defendant's  guilt  beyond  a  rea- 

3.  sonable  doubt  in  order  for  it  to  be  sufficient  to 
sustain  the  verdict  of  the  jury.  All  that  is  re- 
quired on  appeal  is  that  there  shall  be  some  evidence 
sustaining  every  material  allegation  in  at  least  one 
count  of  the  affidavit.  In  determining  whether  a  ver- 
dict is  sustained  by  sufficient  evidence  a  court  of  appeal 
will  not  weigh  conflicting  evidence,  but  will  consider 
only  that  tending  to  support  the  judgment.  A  judg- 
ment will  not  be  reversed  for  insufficiency  of  evidence 
unless  there  is  a  total  lack  of  evidence  to  support  some 
essential  element  of  the  offense. 

The  affidavit  in  this  case  was  filed  on  November  18, 
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1918,  and  the  evidence  shows  that  on  November  13, 
1918,  the  officers  of  the  law,  armed  with  a  search  war- 
rant, searched  the  premises  occupied  at  the  time  by 
the  appellant  at  Tenth  and  Crawford  streets,  in  the 
city  of  Terre  Haute,  Vigo  county,  Indiana,  and  found 
on  the  premises  eight  quarts  of  whisky  in  bottles  and 
another  quart  bottle  partly  full  of  whisky;  that  the 
premises  so  occupied  by  appellant  consisted  of  a  two- 
story  house  with  double  store  room  in  front,  and  liv- 
ing rooms  down  stairs  and  up  stairs  and  in  the  rear. 
The  whisky  was  in  bottles  in  a  sack  in  a  closet  in  the 
living  apartments,  and  a  dresser  was  standing  before 
the  door  of  the  closet,  partly  concealing  it. 

The  officers  again  visited  defendant's  place  at  Tenth 
and  Crawford  streets,  in  the  city  of  Terre  Haute,.  In- 
diana, on  November  16,  1918,  and  found  a  quart  bottle 
partly  filled  with  whisky,  and  a  bar  bottle  partly  filled 
with  whisky  and  fqur  whisky  glasses.  The  defendant, 
Jesse  Barker,  was  in  the  house  at  that  time,  and,  after 
the  whisky  was  found,  one  of  the  officers  said  to  the  de- 
fendant, "Where  is  the  rest  of  your  whisky  Jess?*'  And 
he  said,  "That's  all  I  have  got.  Honest  to  God,  that's 
all  there  is  around  here."  Defendant  was  then  asked 
by  one  of  the  officers  if  he  had  a  government  stamp 
and  he  said,  "You  are  damned  right,  I  bought  one  yes- 
terday." The  evidence  shows  that  he  paid  to  the  deputy 
collector  of  internal  revenue,  on  November  15,  1918,  the 
sum  of  $25  for  retail  liquor  dealer  license,  and  $12.50 
penalty.  This  license  covered  the  period  from  July  1, 
1918,  to  June  30,  1919,  and  was  issued  to  defendant  as 
retail  liquor  dealer  at  Tenth  and  Crawford  streets,  in 
the  city  of  Terre  Haute,  Indiana. 

This  evidence  is  sufficient  to  sustain  a  verdict 

4.    of  the  jury  finding  the   defendant   guilty,   as 
charged  in  the  affidavit. 
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The  evidence  sustains  the  verdict.    No  error  appear- 
ing in  the  record,  the  judgment  is  affirmed. 

Note.— Reported  in  124  N.  E.  681. 


Phillips  v.  G4MMON  et  al. 

[No.  23,310.     Filed  October  29,  1919.] 

1.  Pi£ADiNG. — Complaint — Motion  to  Make  More  Specific, — 
Wills. — Where  a  complaint  to  set  aside  a  will  was  based  on  the 
Sn^ounds  of  unsoundness  of  mind,  undue  execution  and  undue 
influence,  the  first  two  being  in  the  language  of  the  statute,  a 
motion  to  make  more  specific  was  properly  denied,  for  the  rea- 
sons that  such  motion  is  unavailing  as  against  the  grounds 
stated  in  the  language  of  the  statute,  and,  though  undue  in- 
fluence is  not  a  statutory  ground,  it  is  an  authorized  one  and 
evidence  in  support  thereof  was  admissible  under  the  allega- 
tions of  imsoundness  of  mind  and  undue  execution,    p.  498. 

2.  Trial. — Motions. — Venire  de  Novo. — Arrest  of  Judgment.-r- 
A  motion,  though  termed  a  motion  in  arrest  of  judgment,  will 
be  treated  as  a  motion  for  a  venire  de  novo  where  it  is  di- 
rected to  the  verdict  alone  and  the  remedy  sought  is  unmis- 
takably that  which  can  only  be  had  by  a  motion  for  a  venire 
de  novo.    pp.  499, 500. 

8.  Judgment. — Trial. — Motions  for  Venire  de  Novo  and  in  Ar- 
rest.— Distinction. — ^While  a  motion  for  a  venire  de  novo  and 
a  motion  in  arrest  of  judgment  must  both  be  made  before  judg- 
ment, the  former  should  precede  the-motion  for  new  trial  and  is 
confined  to  uncertainty,  ambiguity  or  imperfections  in  the  ver- 
dict or  findings,  while  the  latter  challenges  the  pleadings  upon 
which  the  verdict  or  finding  rests  and  cuts  off  the  right  to  sub- 
sequently file  a  motion  for  new  trial,    p.  499. 

4.  Pleading.  —  Motions.  —  Character  of.  —  Determining  From 
Prayer. — ^Though  the  name  and  prayer  of  a  pleading  or  motion 
may  be  advisory  in  determining  its  character  and  effect,  they 
will  not  be  allowed  to  control  the  remedy  chosen  as  shown  by 
the  facts  stated,    p.  500. 

5.  Appeal. — Striking  out  Motion  for  New  TriaL — Presumption. 
— Error  of  the  trial  court  in  striking  from  the  record  a  proper 
motion  for  new  trial  will  be  presumed  harmful  in  the  absence 
of  a  showing  to  the  contrary,    p.  500. 

From   Warrick   Circuit   Court;   Ralph  E.  Roberts, 
Judfife. 

Vol.  188—32 
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Action  by  Shirley.  Gammon  and  others  against  Willard 
Phillips.  From  a  judgment  for  the  plaintiffs,  the  de- 
fendant appeals.    Reversed. 

Roscoe  Kiper  and  Henry  F.  Fulling ^  for  appellant 
C.  J.  Lindsey,  S.  B.  Hatfield,  W.  S.  Hatfield,  John  R. 
Brill,  F.  H.  Hatfield  and  fohn  W,  Brady,  for  appellees. 

Myers,  J. — ^Appellees  brought  this  action  to  contest 
and  set  aside  the  last  will  of  Payton  D.  Gammon,  on  the 
ground  that  at  the  time  the  will  was  executed  he  was: 
(1)  a  person  of  unsound  mind;  (2)  that  he  "was  under 
undue  influence'';  and  (3)  that  the  pretended  will  was 
unduly  executed.  The  complaint  was  in  one  paragraph 
and  a  general  denial  thereto  formed  the  issues  submitted 
to  a  jury,  resulting  in  a  verdict  and  judgment  setting 
the  will  aside  on  the  ground  of  unsoundness  of  mind. 
The  trial  court  granted  Phillips  as  executor  permission 
to  prosecute  this  appeal.  In  this  court  he  assigns  and 
relies  on  alleged  errors  of  the  court  below:  (1)  In 
overruling  his  motion  to  make  the  complaint  more  spe- 
cific; and  (2)  in  sustaining  appellees'  motion  to  reject 
and  strike  from  the  files  his  motion  for  a  new  trial. 

As  to  the  first  assignment  of  error  it  will  be  noticed 

that  the  first  and  third  grounds  for  contest  are  stated 

in  the  language  of  the  statute.    The  second  cause 

1.  is  not  expressly  made  a  statutory  ground  for  con- 
test, but  it  is  so  authorized  and  not  infrequently 
relied  on  by  contestors.  The  three  statements  here 
counted  upon — "unsoundness  of  mind,"  "undue  execu- 
tion" and  "undue  influence" — all  have  a  well-known  and 
well-recognized  legal  meaning  when  used,  as  in  this 
case,  to  state  a  cause  of  action.  However,  under  the 
allegations  of  unsoundness  of  mind  and  undue  execution, 
any  evidence  tending  to  show  undue  influence  is  admis- 
sible. Clearspring  Tp.  V.  Blough  (1909),  173  Ind.  15, 
24,  88  N.  E.  511,  89  N.  E.  369.     Furthermore,  this  court 
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has  ruled  that  a  motion  to  make  more  specific  is  unavail- 
ing when  the  statement  of  the  grounds  of  contest. is  in 
the  language  of  the  statute.  McDonald  v.  McDonald 
(1895),  142  Ind.  55,  64,  41  N.  E.  336.  In  the  instant 
case  the  pleaded  facts  relied  on  by  the  complainants  are 
wqII  within  the  law  affirmed  by  the  case  last  cited.  The 
motion  was  properly  overruled. 

Passing  to  appellant's  second  assignment,  the  record 

shows  that  the  jury  returned  its  verdict  on  June  9, 1916. 

On  June  22,  defendants,  in  writing,  filed  what 

2.  they  called  a  motion  in  arrest  of  judgment,  which 
was  thereupon  overruled,  and  judgment  on  the 

verdict  in  favor  of  plaintiffs.  On  July  1,  defendants 
filed  their  motion  for  a  new  trial.  On  October  16,  over 
defendants'  objection  and  exception,  the  court  sustained 
plaintiffs'  motion  to  strike  from  the  files  and  reject  de- 
fendants' motion  for  a  new  trial.  Of  this  ruling  ap- 
pellant complains.  The  correctness  of  this  ruling  de- 
pends upon  the  character  of  the  motion,  evidently 
treated  by  the  trial  court  as  a  motion  in  arrest  of  judg- 
ment. It  was  so  designated  by  the  defendants  and  the 
prayer  thereof  was  that  the  judgment  be  arrested.  In 
this  court  counsel  for  appellant  insist  that  the  motion, 
in  fact,  was  a  motion  for  a  venire  de  novo,  and  should  be 
so  construed  and  treated.  This  insistence  must  be  sus- 
tained. 

While  a  motion  for  a  venire  de  novo  and  a  motion  in 

arrest  of  judgment  must  both  be  made  before  judgment, 

yet  the  province  of  each  is  entirely  different.  The 

3.  former  should  precede  the  motion  for  a  new  trial 
and  is  confined  to  uncertainty,  ambiguity  or  im- 
perfections in  the  verdict  or  findings  of  the  court  as  the 
case  may  be,  while  the  latter  affirms  the  verdict  but 
challenges  the  pleadings  upon  which  it  rests  to  author- 
ize it,  and  cuts  off  the  right  of  the  maker  to  subsequently 
file  a  motion  for  a  new  trial.    Cincinnati  etc.,  R.  Co. 
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V.  Washburn  (1865),  25  Ind.  259,  261;  Boor,  Admr., 
V.  Lowrey  (1885),  103  Ind.  468,  3  N.  E.  151,  53  Am. 
St.  519;  Shaw  V.  Merchants  Nat.  Bank  (1877),  60  Ind. 
83,  94;  KeUey  V.  BeU  (1909),  172  Ind.  590,  596,  88  N. 
E.  58;  Bennett  V.  Simon  (1898),  152  Ind,  490,  491,  53 
N.  E.  649;  Potter  V.  MeCormack  (1891),  127  Ind.  439, 
440,  26  N.  E.  883;  Smith  V.  State,  ex  rel  (1895),  140 
Ind.  343,  350,  39  N.  E.  1060. 

It  is  not  the  name  given  to  a  pleading  or  motion  or  tbe 

prayer  thereof  that  determines  its  character  and  effect 

The  name  and  prayer  may  be  advisory,  but 

4.  neither  will  be  allowed  to  control  the  remedy  se- 
lected as  shown  by  the  facts  in  the  pleading  or 

motion.  McCUmahan  V.  Williams  (1893),  136  Ind.  30, 
35  N.  E.  897;  McGuffey  v.  McCUUn  (1892),  130  Ind. 
327,  331,  30  N.  E.  296;  Goecker  V.  McOsker  (1912), 
177  Ind.  607,  615,  98  N.  E.  724;  Crawfordsville  Trust 
Co.  V.  Ramsey  (1912),  178  Ind.  258,  275,  98  N.  E.  177. 
The  motion  in  question  is  directed  to  the  verdict  alone, 
and  the  remedy  sought  thereby  is  unmistakably  that 

which  can  only  be  had  by  a  motion  for  a  venire 
2.    de  novo.    Bohr  v.  Neuenschwander  (1889),  120 

Ind.  449,  456,  22  N.  E.  416;  MitcheU  V.  FriedUy 
(1891) ,  126  Ind.  545,  548,  26  N.  E.  391 ;  Johnson  V.  Hos- 
ford  (1887),  110  Ind.  572,  575,  10  N.  E.  407,  12  N.  E. 
522;  Perkins  V.  Hayrvard  (1890),  124  Ind.  445,  450,  24 
N.  E.  10S3;  Richards  V.  Wilson  (1916),  185  Ind.  335, 
363,  112  N.  E.  780.  But  treating  this  motion,  as  we 
must,  as  one  for  a  venire  de  novo,  no  error  intervened 
in  overruling  it,  for  by  reference  to  the  verdict  it  will 
be  seen  that  it  is  not  subject  to  the  claimed  imperfec- 
tions or  defects. 

It  is  next  insisted  that  the  court  erred  in  sustaining 
appellees'  motion  to  strike  from  the  record  and  rq'ect 

appellant's  motion  for  a  new  trial.    The  motion 

5.  for  a  new  trial  is  before  us.    It  was  timely  filed. 
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It  contains  causes  properly  assigned  in  support  of 
the  motion,  and  follows  approved  procedure  in  pre- 
senting questions  thus  raised  on  appeal- to  this  court. 
The  facts  thus  disclosed  by  the  record  in  connection 
with  our  disposition  of  the  so-called  motion  in  arrest  of 
judgment  require  us  to  hold  that  the  action  of  the  trial 
court  in  sustaining  this  motion  to  strike  out  was  errone- 
ous, and  in  the  absence  of  a  showing  to  the  contrary, 
this  ruling  will  be  presumed  harmful  to  appellant.  Rowe 
V.  Peabody  (1885),  102  Ind.  198,  204,  1  N.  E.  353; 
Ervin  V.  State,  ex  rel.  (1897),  150  Ind.  332,  346,  48  N. 
E.  249 ;  CrawfordsviUe  Trust  Co.  v.  Ramsey,  supra. 

For  the  error  of  the  court  in  sustaining  appellees'  mo- 
tion to  strike  from  the  record  and  reject  appellant's  mo- 
tion for  a  new  trial,  the  judgment  in  this  cause  is  re- 
versed, with  instructions  to  the  trial  court  to  set  aside 
its  ruling  in  that  respect,  and  to  overrule  the  motion  to 
strike  from  the  record  appellant's  motion  for  a  new 
trial,  and  to  permit  the  motion  for  a  new  trial  to  be 
reinstated,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Note.— Reported  in  124  N.  E.  699.    - 


Smith  v.  State  of  Indiana. 

[No.  23,506.     Filed  October  29,  1919.] 

1.  Criminal  Law. — Grand  Jury. — Irregular  Orgwnization, — 
Calling  Bystander. — Plea  in  Abatement. — Where  a  member  of 
the  grand  jury  regularly  called  was  excused  and  a  substitute 
member,  at  the  direction  of  the  court,  was  called  by  the  sheriff 
from  the  bystanders  and  sworn  as  a  member  of  the  jury,  the 
jury  thus  oi^anized  was  irregular  and  could  not  return  an  in- 
dictment which  could  stand  when  properly  attacked ;  and  a  plea 
in  abatement  stating  such  facts,  and  disclosing  that  the  de- 
fendant had  not  by  conduct  or  omission  waived  the  defect, 
should  have  been  sustained,    p.  502. 
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2.  Criminal  Law. — Plea  in  Abatement. — Negativing  Defenses. 
— ^A  plea  in  abatement  to  an  indictment  must  anticipate  and  ex- 
clude all  such  supposable  matter  as  would,  if  alleged  by  the 
opposite  party,  defeat  the  plea.    pp.  503, 504. 

3.  Criminal  Law. — Organization  of  Grand  Jury. — Calling  By- 
stander.— A  plea  in  abatement  to  an  indictment  for  assault  and 
battery  with  intent,  based  on  irregularity  in  the  organization 
of  the  grand  jury  through  the  improper  substitution  of  a  by- 
stander for  an  excused  member,  was  insufficient  as  against  a 
demurrer  where  the  record  shows  that  the  defendant,  before 
the  filing  of  the  plea,  made  several  requests  for  continuances, 
with  actual  or  constructive  knowledge  of  the  facts,  the  requests 
under  such  circumstances  constituting  a  waiver  of  the  right  to 
make  such  attack,    pp.  503, 505. 

4.  Criminal  Law. — Plea  in  Ahatement. — Negativing  Defenses. 
— Sufficiency. — Though  it  may  be  presumed  that  the  proceed- 
ings of  the  grand  jury  are  regular,  it  may  also  be  a  fact  that 
they  are  defective,  and  ignorance  alone  of  the  defect  is  not 
sufficient  to  excuse  a  delay  of  eighteen  months  in  attacking  the 
indictment  by  a  plea  in  abatement  for  irregularity  in  the  or- 
ganization of  the  grand  jury;  but  ignorance  after  due  diligence 
to  learn  is  an  excuse  for  such  delay,    pp.  503,  504. 

From  Fulton  Circuit  Court;  Smith  N.  Stevens,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Henry 
Smith.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

WiUiam  J.  Reed  and  /.  H.  Bibler,  for  appellant. 
Etc  Stansbury,  Attorney-General,  and  Dale  F.  Starts- 
bury,  for  the  state. 

Harvey,  J. — In  this  prosecution  of  appellant  upon  an 
indictment  for  assault  and  battery  with  intent  to  kill, 
the  court  sustained  a  demurrer  to  appellant's  plea  in 
abatement. 

The  plea  alleged  that  one  member  of  the  grand  jury 
regularly  called  was  excused,  and  that  a  substitute  mem- 
ber was,  at  the  direction  of  the  court,  called  by 

1.  the  sheriff  from  among  the  bystanders,  and  was 
sworn  as  a  member  of  the  jury.  A  jury  so  or- 
ganized is  irregular  and  cannot  return  an  indictment 
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which  will  stand  when  properly  attacked.  See  Stipp  v. 
State  (1917),  187  Ind.  211,  118  N.  E.  818.  A  plea  in 
abatement  setting  up  such  facts  should  be  sustained, 
provided  that  it  discloses  that  the  defendant  has  not  by 
his  conduct,  or  by  omission,  waived  the  defect. 

Such  a  plea  must  anticipate  and  exclude  all  such  sup- 

posable  matter  as  would,  if  alleged  by  the  opposite  party, 

defeat  the  plea.    Rtish  v.  Foos  Mfg.  Co.  (1898), 

2.  20  Ind.  App.  515,  519,  51  N.  E.  143;  State  v. 
Comer  (1901),  157  Ind.  611,  614,  62  N.  E.  452; 

C.  Callahan  Co.  v.  Wall  Rice,  etc.,  Co.  (1909),  44  Ind. 
App.  372,  89  N.  E.  418;  Needham  v.  Wright  (1895), 
140  Ind.  190,  39  N.  E.  510. 

This  plea  in  abatement  was  filed  more  than  eighteen 

months  after  the  indictment  was  returned,  and  after  six 

terms  of  the  circuit  court  had  passed.    The  rec- 

3.  ord  discloses  that  the  defendant  had  prior  to  the 
filing  of  his  plea  asked  and  been  granted  several 

continuances.  If  it  be  that  the  court  cannot  for  the 
purpose  of  aiding  or  defeating  a  plea  of  abatement  look 
outside  of  the  plea,  and  to  the  record,  or  take  judicial 
knowledge  of  the  record,  which  proposition  we  do  not 
here  decide,  still  the  fact  that  the  record  discloses  such 
requests  shows  that  the  supposition  that  he  had  re- 
quested such  rulings  is  well  justified;  and  if  the  sup- 
I>osable  requests  were  made  with  knowledge,  actual  or 
constructive,  of  facts  which  would  make  the  indictment 
subject  to  successful  attack,  then  such  supposable  re- 
quests constituted  a  waiver  of  the  right  to  make  such 
attack. 

Appellant  evidently  recognized  this  as  the  correct  rule 

by  offering  ignorance  as  an  excuse  for  his  delay,  and  for 

that  purpose  he  alleged  in  his  plea  that  he  was 

4.  a  resident  of  and  was  in  the  State  of  Iowa  when 
the  grand  juror  was  substituted,  and  when  the 

grand  jury  made  its  investigation  and  returned  the  in- 


Digiti 


zed  by  Google 


504  SUPREME  COURT  OF  INDIANA, 

Smith  V,  State— 188  Ind.  501. 

dictment,  and  had  no  knowledge  of  the  fact  of  such  sub- 
stitution, or  method  of  such  substitution,  or  of  the  fact 
that  the  grand  jury  was  investigating  any  charg;e 
against  him.  As  a  further  excuse,  the  plea  further  al- 
leges that  an  attorney  living  at  Knox,  Indiana,  who  rep- 
resented him  in  defending  against  said  indictment,  had 

no  knowledge  of  such  facts  until  the day  of  April, 

1919.    The  plea  was  sworn  to  and  filed  on  April  8, 1919. 
The  plea  is  subject  to  the  supposition  that  counsel  had 
represented  defendant  from  the  date  of  said  indictment; 
such  a  supposition  is  supported  to  some  extent  by 
2.    the  fact  disclosed  in  the  plea  that,  six  months  be- 
fore the  indictment,  defendant  was  charged  by 
affidavit  in  the  same  court  with  the  same  offense, 'and 
that  he  was  during  said  six  months  represented  in  said 
matter  by  counsel ;  and  the  plea  does  not  negative  the 
supposition  that  he  was  represented  by  counsel  continu- 
ously from  the  date  of  said  indictment,  nor  does  the 
plea  negative  the  fact  that  he  may  have  been  repre- 
sented during  the  existence  of  said  indictment  by  other 
counsel  who  knew  said  facts.    To  constitute  a  proper 
negative  in  such  matters,  the  plea  must  allege  facts 
showing  the  contrary.    State  V.  Drake  (1890),  125  Ind. 
367,  25  N.  E.  434. 

This  plea  in  abatement  does  not  state  that  the  de- 
fendant or  his  counsel  used  any  diligence  whatever  to 
learn  whether  or  not  the  grand  jury  was  lawfully 
4.     organized.    While  it  may  be  presumed  that  such 
proceedings  are  regular,  it  may  also  be  a  fact 
that  they  are  defective.    Ignorance  alone  of  such  de- 
fect is  not  a  sufficient  excuse.     Ignorance,  after  due 
diligence  to  learn,  is  an  excuse.    Rice  v.  State  (1861), 
16  Ind.  298. 

So  far  as  appears  by  this  plea,  this  defendant  had 
every  opportunity  to  learn  early,  through  his  counsel, 
any  and  every  fact  bearing  upon  the  sufficiency  of  the 
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3.  proceedings ;  and  it  is  easily  supposable  that  de- 
fendant's counsel  did  not  know  of  the  defect  in 
the  selection  of  the  substitute  grand  juror  simply  be- 
cause counsel  had  not  earlier  investigated  the  showing 
made  by  the  record. 

The  plea  in  abatement  was  properly  held  insufficient. 
The  other  propositions  made  and  insisted  upon  depend 
upon  the  sufficiency  of  the  plea  in  abatement,  and. are 
determined  against  appellant  by  what  has  been  said. 

The  judgment  below  is  affirmed. 

Note. — Reported  in  124  N.  E.  698.  Grand  jury,  irregular  se- 
lection, effect,  10  Ann.  Cas.  964,  Ann.  Cas.  1918A  1080,  16  C.  J. 
407-410. 


Young  v.  State  of  Indiana. 

[No.  23,553.    Filed  October  31,  1919.] 

Indictment  and  Infobmation. — Use  of  Disjunctives. — Uneer- 
tadnty, — An  indictment  for  the  unlawful  possession  of  intoxi- 
cating liquors,  as  defined  by  the  Prohibition  Act,  §8356d  Bums' 
Supp.  1918,  Acts  1917  p.  15,  alleging  more  than  one  of  the  pur- 
poses made  illegal  by  the  statute,  and  connecting  them  by  the 
disjimctive  "or"  instead  of  the  conjunctive  "and,"  is  defective 
for  uncertainty. 

From  Hamilton  Circuit  Court;  Frank  S.  Campbell, 
Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  Rufus 
Young.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Reversed, 

Floyd  G.  Christian,  Ralph  H,  Waltz  and  Thomas  E. 
Kane,  for  appellant. 

Ele  Stansbury,  Attorney-General,  and  Dale  F.  Stans- 
bury,  for  the  state. 

Lairy,  C.  J. — ^Appellant  was  convicted  of  having  the 
unlawful  possession  of  certain  intoxicating  liquors  as 
defined  by  §8356d  Bums'  Supp.  1918,  Acts  1917  p.  15. 
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The  affidavit  on  which  the  judgment  of  conviction  was 
based  alleges,  disjunctively,  that  appellant  had  posses- 
sion of  the  whisky,  "for  the  purpose  and  with  the  intent 
of  unlawfully  selling,  bartering,  exchanging,  giving 
away,  furnishing  or  otherwise  disposing  of  the  same 
contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided/'  A  motion  to  quash  was  addressed  to 
this  affidavit,  which  was  overruled,  and  this  ruling  is 
assigned  as  error. 

In  a  recent  case,  in  which  a  similar  question  was  pre- 
sented, this  court  held  that  the  several  purposes  for 
which  the  liquor  was  kept,  when  more  than  one  is  al- 
leged, should  be  joined  by  the  conjunctive  "and,"  and 
not  by  the  disjunctive  "or,"  and  that  the  use  of  the  latter 
connective  in  such  a  pleading  renders  it  defective  for 
uncertainty.  State  V.  Sarlin  (1919),  ante  359,  123  N. 
E.  800.  See,  also,  State  v.  Hatfield  (1915) ,  87  N.  J.  Law 
124,  93  Atl.  677;  State  V.  Shadraui  (1915),  89  Vt.  520, 
96  AtL  8;  People,  ex  rel.  v.  Schatz  (1900),  50  App.  Div. 
544,  64  N.  Y.  Supp.  127;  5tete  v.  Seeger  (1902),  65  Kan. 
711,  70  Pac.  599. 

Under  the  rule  as  announced  in  the  cases  cited,  the 
motion  to  quash  should  have  been  sustained  on  the 
ground  of  uncertainty  in  the  affidavit  to  which  it  was 
addressed. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  to  quash  the  affidavit. 

Note. — Reported  in  124  N.  E.  679.  Indictment,  use  of  dis- 
junctive "or,"  see  51  L.  R.  A.  (N.  S.)  133,  22  Cyc  296. 
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Stidham  et  al.  V.  Sterrett  et  al. 

[No.  23,252.     Filed  October  81,  1919.] 

1.  Judges. — Change  of, — Time  for  Filing  Motion, — ^Where,  in  a 
drainage  proceeding,  the  court  had  heard  argument  on  the  first 
ground  of  remonstrance — ^that  the  report  of  the  drainage  com- 
missioners was  not  according  to  law — and  had  ordered  it  re- 
ferred to  the  commissioners  for  correction,  a  proper  motion  for 
change  of  judge,  filed  before  the  beginning  of  the  trial  on  the 
other  issues,  was  timely,  and  should  have  been  granted,  as  there 
had  been  no  submission  of  a  question  of  fact  such  as  is  involved 
in  the  trial  of  an  issue  made.    p.  508. 

2.  Judges. — Change  of, — Discovery  of  Prejudice. — Rules  of 
Court, — ^Where  there  is  a  showing  that  the  facts  as  to  the  bias 
and  prejudice  of  the  judge  are  not  discovered  until  thie  day  on 
whidi  the  motion  for  change  is  filed,  a  rule  of  court  that  an 
application  for  change  of  judge  shall  be  made  at  least  a  speci- 
fied number  of  days  prior  to  a  certain  stage  of  the  proceedings 
has  no  force,    p.  509. 

3.  Appeal. — Review, — Pcurties  Entitled  to  Allege  Error. — 
Though  a  party  that  asked  for  a  change  of  judge  did  not  ask 
for  a  new  trial,  an  appellant  that  excepted  to  the  denial  of  the 
application  for  the  change  and  assigned  the  denial  as  a  cause 
for  new  trial,  has  a  right  to  have  reviewed  such  assignment, 
since  the  application  of  one  coparty  for  a  change  of  judge  binds 
and  directly  affects  all  coparties.    p.  509. 

4.  Appeal. — Error  in  Denying  Change  of  Judge, — Presumiption. 
— The  duty  to  grant  a  proper  motion  for  change  o^  judge  being 
imperative,  the  error  in  denying  an  application  therefor,  while 
not  rendering  void  the  subsequent  proceedings,  is  of  such  vital 
importance  that  it  is  presumed  to  be  harmful,    p.  509. 

From  Tippecanoe  Circuit  Court;  Burton  B.  Berry, 
Judge. 

Petition  by  Kiley  C.  Sterrett  and  others  for  a  drain, 
to  which  Charles  Stidham  and  others  filed  remon- 
strances. From  a  judgment  for  the  petitioners,  Sterrett 
and  others  appeal.    Reversed. 

AUen  Boulds  and  George  P.  Haywood,  for  appellants. 
•  Kiley  C.  Sterrett,  for  appellees. 

Harvey,  J. — This  proceeding  is  based  on  a  petition 
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alleging  that  a  certain  ditch  theretofore  established  by 
order  of  court  is  out  of  repair  and  not  sufficient  to  prop- 
erly perform  its  intended  purpose.  That  the  same  can 
be  made  to  perform  said  purpose  by  straightening  and 
tiling  the  same,  covering  the  tile,  and  by  adding 
branches  thereto.  After  proper  proceedings  without 
remonstrance  on  the  part  of  any  defendant,  the  court 
found  the  petition  sufficient,  and  referred  the  same  to 
drainage  commissioners.  The  commissioners  reported 
favorably  and  recommended  the  addition  of  nineteen 
branches.  Thereupon  numerous  remonstrances  were 
filed.  The  first  cause  in  all  said  remonstrances  was  that 
the  report  was  not  according  to  law,  the  claim  of  remon- 
strators  being  that  the  report  should  more  specifically 
describe  said  branches. 

The  court  heard  argument  on  this  first  ground  of 
remonstrance,  but  upon  no  other  point.  The  court  re- 
ferred the  report  to  the  commissioners,  with  di- 

1.  rection  that  they  make  the  same  more  specific  as 
to  said  branches.  This  was  done.  Thereafter  a 
day  was  set  for  the  trial  of  the  issues  made  by  remon- 
strance. Before  the  beginning  of  such  trial  one  Martin, 
a  remonstf ator,  filed  a  sufficient  motion  for  a  change  of 
judge.  This  motion  was  overruled,  and  to  this  ruling 
said  Martin  and  all  other  remonstrators  excepted.  The 
denial  of  said  change  is  a  cause  set  out  in  the  motion 
of  appellant  for  a  new  trial. 

Appellees  claim  that  the  motion  for  a  change  of  judge 
came  too  late,  as  the  cause  had  theretofore  been  sub- 
mitted to  the  court  for  hearing,  and  had  been  partially 
heard. 

As  we  read  the  record,  there  had  been  a  submission  of 
only  one  question  to  the  court,  and  that  was  a  proposi- 
tion of  law  at  a  stage  of  the  proceedings  at  which,  it 
may  be  fairly  said,  the  issues  were  being  formed,  to  wit, 
the  preparation  and  filing  of  a  proper  report.    No  ques- 
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tion  of  fact,  such  as  is  involved  in  the  trial  of  an  issue 
made,  had  been  theretofore  submitted  to  the  court. 

If  there  be  a  rule  of  said  circuit  court  to  the  effect 

that  an  application  for  a  change  of  judge  shall  be  made 

at  least  a  specified  number  of  days  prior  to  a 

2.  certain  named  stage  of  the  proceedings,  such  a 
rule  had  no  force  here,  as  the  affidavit  here  being 

considered  alleged  that  the  facts  as  to  the  bias  and  preju- 
dice of  the  judge  were  not  discovered  until  the  day  the 
motion  for  such  change  was  filed.  The  application  for 
a  change  of  judge  was  within  time,  and  a  denial  of  the 
same  was  erroneous. 

It  is  claimed  that,  if  it  be  held  that*  the  application 
was  filed  within  time,  the  party  appealing  and  here  as- 
signing as  error  the  order  denying  the  change,  has  no 
standing  so  far  as  said  question  is  concerned,  because 
Martin,  the  party  who  asked  the  change  of  venue,  did 
not  ask  for  a  new  trial. 

We  find  that  the  party  appealing  excepted  to  the  de- 
nial of  the  application  for  a  change  of  judge,  asked  for 
a  new  trial,  and  assigned  said  refusal  to  grant 

3.  such  change  as  a  cause  therefor.    Inasmuch  as 
the  application  of  one  joint  party  for  a  change 

binds  and  directly  affects  all  coparties,  it  would  seem 
to  follow  that  each  coparty  should  have  a  right  to  review 
said  ruling  on  appeal,  and,  if  so,  should  be  permitted 
to  save  said  question  by  exception  and  motion  for  a  new 
trial.    DiU  V.  Fraze  (1907) ,  169  Ind.  53,  79  N.  E.  971. 

The  duty  to  grant  the  motion  being  imperative,  we 

hold  that  the  then  judge  should  not  have  proceeded  with 

the  cause.    Though  the  proceedings  thereafter 

4.  are  not  void,  the  error  in  refusing  the  change  is 
of  such  vital  importance,  and  presumed  to  be 

harmful,  that  the  proceedings  should  have  been  then  and 
there  stopped  and  submitted  to  another  judge. 

Because  other  questions  here  presented,  on  the  fur- 
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ther  proceedings,  may  not  again  be  presented  under  the 
same  circumstances,  we  do  not  pass  upon  them. 

Judgment  is  reversed,  with  the  direction  that  the  mo- 
tion for  a  new  trial  and  the  motion  for  a  change  of 
judge  be  granted. 

Note.— Reported  in  124  N.  E.  697. 


Jenkins  v.  State  of  Indiana. 

[No.  23,545.     Filed  November  5,  1919.] 

1.  Intoxicating  Liquobs. — Affidavit. — Negativing  Exceptions. — 
An  affidavit  charging  the  defendant  with  having  intoxicating 
liquors  in  his  possession  with  intent  to  sell,  etc.,  in  violation  of 
Acts  1917,  ch.  4,  p.  15,  §4,  is  not  insufficient  because  it  fails  to 
negative  the  exceptions,  the  exceptions  in  the  statute  not  be- 
ing a  part  of  the  definition  of  the  offense,    p.  511. 

2.  Indictment  and  Information. — Negativing  Exceptions. — 
Where  exceptions  are  in  a  subsequent  section  of  the  statute, 
or  in  a  proviso  of  the  same  section,  they  need  not  be  negatived, 
p.  511. 

3.  Criminal  Law. — AppeaL — Grounds  of  Review, — ^Where  the 
defendant  chose  as  grounds  of  his  motion  to  quash  the  affidavit 
that  the  facts  stated  were  not  sufficient  to  constitute  a  public 
offense,  he  will  not  be  permitted  on  appeal  to  attack  the  affidavit 
on  a  different  theory;  it  is  only  where  the  court  sustains  the 
motion  that  the  court  on  appeal  will  look  beyond  the  grounds 
specified  to  sustain  the  court's  action,    p.  511. 

4.  Intoxicating  Liquors. — Evidence. — Suffi^ncy  to  Show  In- 
tent.— The  evidence  is  reviewed  and  held  sufficient  to  show  that 
the  defendant  was  the  owner  of  intoxicating  liquor  and  that 
he  had  it  with  the  intent  to  dispose  of  it  unlawfully  as  charged, 
p.  512. 

5.  Criminal  Law. — Arrest  of  Judgment. — Error  Available. — 
Anything  in  the  affidavit  that  may  be  cured  by  evidence  is  not 
available  in  a  motion  in  arrest  of  judgment,    p.  514. 

From  Randolph  Circuit  Court;  Theodore  Shockney, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Fossie  L. 
Jenkins.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

Thomas  V.  Miller  and  Gene  Williams,  for  appellant. 


Digitized  by 


Google 


MAY  TERM,  1919.  511 

Jenkins  v.  State — 188  Ind.  510. 

Ele  Stansbury,  Attorney-General,  and  Edward  M. 
White,  for  the  state. 

TowNSEND,  J. — Appellant  was  charged  by  affidavit 
with  having  intoxicating  liquor  in  his  possession  with 
intent  to  sell,  etc.  Acts  1917,  ch.  4,  p.  15,  §4.  He  was 
tried  by  jury,  verdict  of  guilty  was  returned,  and  judg- 
ment rendered  thereon.  The  errors  assigned  and  relied 
on  for  reversal  are:  (1)  The  court  erred  in  overruling 
appellant's  motion  to  quash  the  affidavit.  (2)  The  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 
(3)  The  court  erred  in  overruling  appellant's  motion 
in  arrest  of  judgment. 

Appellant's  motion  to  quash  the  affidavit  is  based  upon 
the  ground  that  "the  facts  in  said  affidavit  do  not  con- 
stitute a  public  olBfense."  Appellant  claims  under  this 
heading  of  error  that  the  affidavit  is  bad  because  it  fails 
to  negative  all  of  the  exceptions  in  the  statute. 

The  affidavit  charges  the  appellant  with  having  and 

keeping  in  his  possession  nine  pints  of  whisky  with  the 

intent  to  sell,  barter,  give  away/  etc.,  under  §4, 

1.  supra.  A  charge  of  this  kind  under  this  section 
need  not  negative  the  exceptions  in  the  statute, 
because  they  are  not  a  part  of  the  definition  of 

2.  the  ofl:'ense.  When  exceptions  are  in  a  subse- 
quent section  or  in  a  separate  proviso  in  the  same 

section,  they  need  not  be  negatived.  Yazel  v.  State 
(1908),  170  Ind.  535,  538,  84  N.  E.  972;  State  v.  Paris 
(1912),  179  Ind.  446,  453, 101  N.  E.  497;  State  V.  Sarlin 
(1919),  ante  359,  123  N.  E.  800. 

Appellant  also  contends  under  this  heading  of  error 

that  the  affidavit  is  too  indefinite  and  uncertain ;  but  this 

is  not  the  ground  of  appellant's  motion.     Having 

3.  chosen  the  ground  of  his  motion  in  the  trial  court, 
he  will  not  be  permitted  to  attack  the  affidavit 

here  on  a  dilBferent  theory.    Gilmore  v.  State  (1911), 
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177  Ind.  148,  97  N.  E.  422.  Had  the  trial  court  sus- 
tained this  motion  to  quash,  we  would  then  look  beyond 
the  grounds  which  were  specified  in  the  motion  to  sus- 
tain the  court's  action.  State  V.  Sarlin,  supra.  But 
having  chosen  the  ground  stated  in  the  motion,  appel- 
lant is  deemed  to  have  waived  his  right  to  question  the 
affidavit  for  uncertainty. 

Under  the  second  error  relied  on  for  reversal,  appel- 
lant presents  the  sufficiency  of  the  evidence.  He  spe- 
cifically claims  that  there  was  no  evidence  from 
4.  which  the  jury  might  have  inferred  that  appel- 
lant had  the  liquor  in  his  possession  with  the  in- 
tent to  sell,  barter,  give  away,  or  otherwise  dispose  of 
it  in  violation  of  law.  That  is  to  say,  his  contention 
narrows  itself  to  the  proposition  that  there  was  no  evi- 
dence to  show  intent.  On  this  point  the  evidence  shows 
that  appellant  boarded  an  interurban  car  at  Union  City, 
Indiana,  on  the  day  that  he  was  arrested.  The  motor- 
man  on  that  car  testified  that  he  observed  appellant 
approaching  the  car  at  Union  City,  and  that  his  atten- 
tion was  more  particularly  called  to  appellant  by  the  fact 
that  appellant  made  a  motion  which  indicated  that  he 
was  pointing  out  the  motorman  to  a  man  who  was  walk- 
ing with  appellant.  This  motorman  testified  that  appel- 
lant and  his  companion  were  observed  by  him  when 
about  fifty  feet  away ;  that  they  approached  him,  passed 
by  him  and  boarded  the  interurban  car.  This  motor- 
man  observed  that  appellant  was  carrying  under  his  arm 
a  pasteboard  box,  the  same  box  that  was  afterwards 
taken  off  the  car  at  Winchester,  Indiana,  when  appel- 
lant was  taken  off.  The  evidence  further  shows  that 
appellant  rode  on  this  interurban  car,  and  at  Win- 
chester, Randolph  county,  Indiana,  officers  boarded  the 
car  and  arrested  appellant;  that  when  arrested,  he  had 
whisky  in  bottles  stored  about  his  clothing,  in  his  pock- 
ets and  under  a  sweater  which  he  was  wearing.    Ap- 
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pellant's  explanation  of  his  possession  of  the  liquor  that 
he  had  in  his  pockets  and  stored  about  his  clothing  was 
that  a  man  who  got  into  this  interurban  car  and  sat 
in  the  same  seat  with  appellant  got  up  as  if  to  leave 
the  seat  temporarily,  and  began  handing  appellant  bot- 
tles of  whisky  to  hold  until  he  returned ;  that  he  handed 
him  one  bottle  and  appellant  stored  that  away  and  then, 
to  use  the  language  of  appellant,  "he  kept  on  coming 
with  them,"  until  appellant  had  a  number  of  bottles 
stored  in  his  pockets  and  about  his  clothing.  His  ex- 
planation about  the  pasteboard  box  containing  liquor 
was  that  it  was  placed  under  the  seat  by  someone  other 
than  himself;  that  he  did  not  know  anything  about  it 
until  he  was  taken  off  the  car  at  Winchester.  Appel- 
lant's claim  was  that  he  owned  neither  the  whisky  that 
was  in  the  box  nor  the  whisky  that  he  had  stored  about 
his  clothing. 

Appellant's  explanation  of  how  he  came  into  posses- 
sion of  this  liquor  is  one  that  the  jury,  from  the  circum- 
stances in  this  case,  had  a  right  to  disbelieve.  They 
had  a  right  to  believe  the  motorman,  who  testified  that 
he  saw  appellant  carrying  this  box  when  he  boarded  the 
car,  and  that  it  was  the  same  box  that  the  officers  took 
off  the  car  at  Winchester.  Appellant's  explanation  of 
how  he  came  into  possession  of  the  liquor  found  stored 
about  his  clothing  is  rather  remarkable.  From  appel- 
lant's whole  story  the  jury  had  a  right  to  believe  that 
he  was  giving  a  false  explanation  both  as  to  the  owner- 
ship and  possession  of  the  liquor.  Then  the  next  step 
to  infer  the  unlawful  intent  seems  to  us  rather  easy. 
We  think  the  evidence  was  entirely  sufficient  to  show 
that  appellant  was  the  owner  of  the  liquor  in  question, 
and  that  he  had  it  with  the  intent  to  unlawfully  dispose 
of  it.  The  court  did  not  err  in  overruling  appellant's 
motion  for  a  new  trial. 
Vol.  188—33 
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The  next  question  presented  by  appellant  is  the  error 
of  the  court  in  overruling  appellant's  motion  in  arrest 
of  judgment.    This  has  already  been  disposed  of 
5.    by  what  we  have  said  in  the  motion  to  quash. 
Anything  in  the  affidavit  that  may  be  cured  by 
evidence  is  not  available  in  a  motion  in  arrest  of  judg- 
ment. 

The  judgment  of  the  trial  court  is  affirmed. 

Note.— Reported  in  124  N.  E.  748. 


Union  Traction  Company  of  Indiana  v.  Berry, 
Administrator. 

[No.  23^30.    Filed  January  31,  1919.    Rehearing  denied  Novem- 
ber 7,  1919.] 

1.  Negligence. — Ordinary  Care. — Jury  Qiiestion. — ^It  is  the  duty 
of  the  jury  to  determine,  as  a  question  of  fact  in  each  case, 
whether  the  conduct  of  the  party  on  whom  a  duty  rests  meas- 
ures up  to  the  standard  of  ordinary  care  as  defined  by  the  law. 
pp.  519, 522, 527, 528. 

2.  Negligence. — Duty  to  Use  Care. — Rule  aa  to  Carriers. — ^The 
law  does  not  impose  a  different  or  higher  duty  on  carriers  of 
passengers  with  reference  to  the  exercise  of  care  than  it  im- 
poses on  persons  or  corporations  sustaining  other  relations  in- 
volving the  exercise  of  care.  (Bedford,  etc.,  R.  Co.  v.  Rainholt, 
99  Ind.  551 ;  Louisville,  etc.,  R.  Co.  V.  Snyder,  117  Ind.  435,  dis- 
approved.)    pp.  520, 528. 

3.  Negligence. — Definition. — Degrees. — Duty, — ^Negligence  is  the 
neglect  or  violation  of  the  duty  to  use  care;  there  can  be  no 
degrees  of  negligence,  and  hence  no  degrees  of  duty.     p.  520. 

4.  Negligence. — Duty  to  Use  Care. — Question  of  Law. — ^Whether 
a  given  relation  existing  between  parties  gives  rise  to  a  duty 
to  use  care  is  a  pure  question  of  law.    p.  520. 

5.  Negligence.— Duty.— "I>tte  CareJ'-^tanda^d  of  Care.— In- 
structions. — In  submitting  to  a  jury  a  question  of  negligence, 
which  is  a  mixed  question  of  law  and  fact,  the  court  is  re- 
quired to  define  the  duty  which  the  law  imposes,  and  also  to 
state  the  rule  fixing  the  standard  of  care  which  will  measure 
up  to  such  duty;  the  duty  remains  the  same  under  all  circum- 
stances and  is  defined  as  "due  care,"  "ordinary  care,"  or  "rea- 
sonable care,"  which  terms  have  the  same  significance,  and  the 
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standard  of  care  measuring  up  to  such  duty  is  the  care  that 
a  person  of  ordinary  prudence  would  regard  as  reasonably 
necessary  or  proper  under  the  circumstances,    pp.  521, 528. 

6.  Negligence. — "Ordinary  Ca/re" — ^"Ordinary  care"  requires 
that  the  acts  of  care  employed  and  the  precautions  used  must 
be  commensurate  to  the  danger  involved  under  the  circum- 
stances of  the  particular  case.     p.  522. 

7.  Trial. — Instructions, —  Province  of  Jury, —  Negligence. —  The 
use  of  such  terms  as  "slight  care,"  "great  care,"  or  other  like 
expressions  in  instructions,  as  indicating  the  quantum  of  care 
that  the  law  exacts  under  special  conditions  and  circumstances, 
is  misleading,  and  constitutes  an  invasion  of  the  province  of  the 
jury.     pp.  523, 529. 

8.  Negligence. — Carriers, — Pro  tectum  of  Passengers. — If  greater 
precautions  are  required  to  protect  passengers  while  in  transit, 
it  is  because  the  conditions  and  circumstances  surrounding 
them  are  different  and  involve  more  danger,  and  not  because 
of  the  relation  of  carrier  and  passenger,    pp.  524, 527. 

9.  Appeal. — Erroneous  Instruction. — Negligence. — Due  Care, — 
In  an  action  for  wrongful  death,  an  instruction  which  held  the 
defendant  railroad  company  to  the  "highest  degree  of  care," 
etc,  was  erroneous,  and  the  court  on  appeal  cannot  hold  it  as 
harmless  where,  in  view  of  the  evidence,  the  question  of  the 
defendant's  negligence  was  so  close  that  the  jury  might  have 
been  influenced  by  the  erroneous  instruction,    p.  525. 

10.  Carriers. — Ordinary  Care. — Res  Ipsa  Loquitor, — ^The  rule 
holding  carriers,  for  the  protection  of  passengers,  to  the  de- 
gree of  care  that  a  person  of  ordinary  prudence  would  regard 
as  necessary  under  the  particular  circumstances  does  not  abro- 
gate the  rule  of  res  ipsa  loquitor  as  applied  in  cases  involving 
injuries  to  passengers,  since  the  latter  rule  does  not  depend 
on  the  standard  of  care  imposed,  but  on  the  nature  of  the 
occurrence  out  of  which  the  injury  arises,  and  may  be  applied 
under  the  rule  holding  the  carrier  to  ordinary  care.    p.  530. 

From  Marion  Superior  Court  (99,476) ;  Henry  N. 
Spcum,  Special  Judge. 

Action  by  Noah  D.  Berry,  administrator  of  the  estate 
of  Charles  Elliot,  deceased,  against  the  Union  Traction 
Company.  From  a  judgment  for  the  plaintiif,  the  de- 
fendant appeals.    Reversed. 

J.  A.  Van  Osdol,  Joseph  R.  Morgan,  Frederick  E.  Mat- 
son,  Ralph  K.  Kane  and  James  A.  Ross,  for  appellant. 
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Charles  E.  Cox,  Frank  S.  Roby,  Edward  W.  Little 
and  Earl  W.  Little,  for  appellee. 

Lairy,  J. — ^Appellee,  as  administrator  of  the  es- 
tate of  Charles  Elliott,  recovered  a  judgment  in  the  trial 
court  for  damages  resulting  from  the  death  of  said 
Elliott,  which  he  alleges  was  caused  by  appellant  in  the 
operation  of  one  of  its  cars. 

The  record  shows  that  Elliott  was  a  pas&enger  on  one 
of  appellant's  street  cars  in  the  city  of  Muncie  at  the 
time  he  received  the  injury  which  caused  his  death. 
The  car  on  which  he  was  a  passenger  was  operated  on 
a  track  which  extended  across  a  bridge  of  White  river, 
and  which  was  constructed  so  close  to  the  girders  as  to 
leave  only  a  narrow  space  between  the  superstructure 
of  the  bridge  and  the  side  of  the  car  passing  over  the 
bridge  on  said  track.  The  car  on  which  he  was  riding 
was  an  open  car  with  cross  seats  extending  entirely 
across  the  car  and  with  a  running  board  along  the  right 
side.  When  he  boarded  the  car  he  took  a  standing  posi- 
tion on  the  rear  platform,  and  as  the  car  approached  the 
bridge  he  decided  to  change  his  position  and  to  occupy 
oiie  of  the  cross  seats.  In  attempting  to  do  so,  he 
stepped  from  the  rear  platform  to  the  running  board 
when  the  car  was  close  to  the  bridge  and,  while  on  the 
running  board  attempting  to  enter  a  seat,  his  body  came 
in  contact  with  the  superstructure  of  the  bridge,  caus- 
ing him  to  be  knocked  from  the  running  board  and 
killed. 

The  complaint  alleges  that  the  space  between  tiie 
superstructure  of  the  bridge  and  the  side  of  a  passing 
car  was  not  sufficiently  wide  to  permit  the  decedent  and 
other  passengers  on  the  car  to  pass  between  the  same, 
which  fact  was  well  known  to  the  defendant.  It  is  not 
alleged  that  such  condition  was  due  to  any  negligence 
or  want  of  proper  care  on  the  part  of  appellant  in  the 
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construction  of  either  the  bridge  or  the  tracks.  The 
negligence  imputed  to  appellant  by  the  complaint  is 
charged  in  the  language  following:  "Plaintiff  further 
says  that  defendant  was  negligent  and  careless  in^the 
operation  of  said  car  at  said  time  and  place  in  this,  to 
wit:  That  the  defendant  company  ran  said  car  in  such 
close  proximity  to  said  post  and  structural  work  of  said 
bridge  as  to  endanger  the  lives  and  limbs  of  the  de- 
cedent and  other  passengers  while  riding  on  defend- 
ant's said  cars;  that  the  defendant  negligently  and  care- 
lessly failed  to  give  the  decedent  any  warning  of  any 
kind,  and  of  the  car's  approach  to  said  bridge,  and  of 
the  danger  of  colliding  with  said  posts  and  girders.'' 

By  the  answer  of  general  denial,  an  issue  of  fact 
was  formed  as  to  the  negligence  of  appellant,  which  was 
submitted  to  the  jury  to  be  decided.  Appellee  asserted 
that,  in  the  discharge  of  the  duty  to  exercise  due  care 
for  the  safety  of  appellee's  decedent,  it  was  necessary 
to  warn  him  of  the  danger  which  threatened  him  and 
which  he  was  approaching,  and  that  appellant  failed  to 
take  such  precaution.  This  was  denied  by  appellant. 
This  presented  an  issue  of  fact  which  the  jury  was  re- 
quired to  decide  from  a  consideration  of  all  the  sur- 
rounding conditions  and  the  attendant  circumstances  as 
disclosed  by  the  evidence.  The  evidence  shows  without 
dispute  that  no  notice  was  given  to  appellee's  decedent 
of  the  approach  of  the  car  to  the  place  of  danger  de- 
scribed. This  narrows  the  issue  of  fact  thus  presented 
to  the  single  question:  Under  the  existing  conditions 
and  the  attending  circumstances  as  shown  by  the  evi- 
dence, was  it  incumbent  on  appellant  to  take  the  pre- 
caution of  warning  appellee's  decedent  of  tiie  car's  ap- 
proach to  the  bridge  in  order  to  measure  up  to  the  stand- 
ard of  care  imposed  on  it  by  law?  If  the  jury  deter- 
mined that  the  standard  of  care  imposed  required  the 
exercise  of  such  precaution,  under  the  conditions  and 
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circumstances  shown,  this  established  the  negligence  of 
appellant. 

As  bearing  on  this  question  there  was  evidence  to 
show  that  the  track  was  so  close  to  the  side  of  the  bridge 
as  to  expose  persons  on  the  running  boards  or  passing 
cars  to  the  danger  of  coming  in  contact  with  the  super- 
structure of  the  bridge,  and  that  such  danger  was  known 
to  appellant  and  its  employes ;  and  that  such  danger  had 
been  recognized  by  such  employes  in  stopping  cars  be- 
fore entering  the  bridge  and  requiring  passengers  stand- 
ing on  the  running  board  to  get  inside  the  car;  and  in 
some  instances,  when  there  was  not  room  inside  the  car, 
requiring  passengers  standing  on  the  running  board  to 
alight  and  walk  across  the  bridge  after  which  they  were 
permitted  again  to  board  the  car.  There  was  also  evi- 
dence from  which  the  jury  could  have  properly  inferred 
that  appellee's  decedent  knew  of  the  dangerous  condition, 
and  knew  that  the  car  was  close  to  the  bridge  when  he 
stepped  from  the  platform  to  the  running  board.  On 
this  point  there  is  evidence  that  Elliott  had  lived  on 
West  Jackson  street  where  he  kept  a  grocery  for  about 
four  months  immediately  preceding  his  death,  and  that 
it  was  necessary  for  him  to  cros»  the  bridge,  where  he 
was  afterward  killed,  every  time  that  he  went  into  the 
business  section  of  the  city;  that  he  had  crossed  this 
bridge  almost  daily  and  sometimes  twice  a  day  during 
the  time  he  had  lived  there,  frequently  going  on  the 
street  car,  but  generally  using  his  delivery  wagon.  The 
evidence  further  discloses  that  the  car  on  which  Elliott 
was  riding  was  stopped  just  prior  to  the  accident  with 
its  front  end  from  six  to  twelve  feet  west  of  the  entrance 
to  the  bridge,  for  the  purpose  of  receiving  passengers. 
It  is  undisputed  that  when  the  car  started  from  this 
point  it  moved  up  an  incline  to  the  entrance  of  the  bridge 
at  a  slow  rate  of  speed ;  that  Elliott  was  on  the  rear  plat- 
form of  the  car  facing  the  bridge;  that  no  one  was  on 
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the  running  board  except  the  conductor;  that  after  the 
car  started  the  conductor,  after  looking  back  to  see  that 
no  one  was  on  the  running  board,  stepped  up  into  the 
car  and  began  collecting  fares;  that  he  did  not  again 
look  back  before  the  accident,  and  that  he  gave  no  warn- 
ing of  the  danger. 

From  a  consideration  of  the  conditions  and  circum- 
stances disclosed  by  the  evidence,  the  jury  was  required 
to  decide  whether  a  person  of  reasonable  pru- 

1.  dence,  occupying  the  position  of  conductor  of  the 
car,  would  have  regarded  it  necessary  or  prudent, 
in  the  exercise  of  reasonable  care  for  the  safety  of  the 
passengers,  to  give  a  signal  or  warning  of  the  danger. 
If,  in  the  light  of  the  evidence,  the  jury  believed  that 
the  exercise  of  due  care  would  have  dictated  such  a  pre- 
caution to  a  person  of  reasonable  prudence  so  situated, 
then  it  was  justified  in  finding  that  the  conductor  was 
negligent  in  failing  to  observe  it ;  but,  on  the  other  hand, 
if  the  jury  decided  that  the  exercise  of  the  reasonable 
care  under  the  conditions  and  circumstances  shown 
would  not  have  dictated  such  a  course  to  a  person  of 
ordinary  prudence,  then  the  appellant  should  have  been 
acquitted  of  the  charge  of  negligence.  This  presented 
a  pure  question  of  fact  for  the  jury  to  decide,  and  it  was 
not  the  province  of  the  court,  by  any  instruction  or 
otherwise,  to  assume  or  indicate  that  the  conduct  of  the 
defendant  as  disclosed  by  the  evidence  either  did  or  did 
not  measure  up  to  the  standard  of  care  imposed  by  law. 

As  bearing  on  the  issue  of  negligence,  the  court  gave 
the  following  instruction:  "If  you  find  from  the  evi- 
dence in  this  case  that  on  and  about  the  23rd  day  of 
May,  1914,  the  defendant  was  a  common  carrier  of 
passengers,  then  I  instruct  you  that  it  was  held  to  the 
highest  degree  of  care  and  diligence  for  the  safety  of 
passengers  consistent  with  the  mode  of  conveyance  em- 
ployed, and  that  the  omission  of  the  defendant  to  exer- 
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cise  the  highest  degree  of  practicable  care  constituted 
negligence  on  its  part/' 

By  the  first  part  of  this  instruction,  preceding  the 
conjunction  "and,"  the  court  undertakes  to  define  the 
duty  which  the  law  imposes  on  appellant  as  a 
2.    carrier  of  passengers,  and  by  the  latter  part  the 
court  attempts  to  direct  the  jury  as  to  the  appli- 
8.    cation  of  the  rule  to  the  case  on  trial.    Objection 
is  made  to  this  instruction  on  the  ground  'that  it 
4.    invades  the  province  of  the  jury,  the  objection  be- 
ing specifically  directed  to  the  latter  part,  but 
this  part  is  so  closely  connected  in  meaning  with  what 
precedes  it  as  to  require  a  consideration  of  the  instruc- 
tion as  a  whole.    By  this  instruction  the  court  told  the 
jury,  in  substance,  that  the  law  imposed  a  different  and 
a  higher  duty  on  carriers  of  passengers  with  reference 
to  the  exercise  of  care  than  rested  on  persons  or  cor- 
,  porations  sustaining  other  relations  involving  the  exer- 
1  cise  of  care.    In  the  case  of  Bedford,  etc.,  R.  Co.  V. 
Rainbolt  (1885),  99  Ind.  551,  the  court  said:  *The  rule 
that  fhere  may  be  degrees  in  negligence  has  long  ago 
been  discarded  in  this  state,  and  when  it  is  said  that  an 
occurrence  came  about  through  the  slight  negligence  or 
gross  negligence  of  another,  it  is,  in  either  case,  noth- 
ing more  than  saying  that  such  person  was  negligent 
Negligence  is  the  neglect  or  violation  of  the  duty  to  use 
care.    If  there  can  be  no  degrees  of  negligence,  it  must 
follow  that  there  can  be  no  degrees  of  duty.    Duty  is 
an  absolute  term.    The  law  requires  nothing  more  than 
duty;  it  will  excuse  nothing  less.    The  duty  to  exercise 
care  for  the  safety  of  another  arises  as  a  matter  of  law 
out  of  some  relation  existing  between  the  parties,  and  it 
is  the  province  of  the  court  to  determine  whether  such 
a  relation  is  shown  as  gives  rise  to  such  duty.    In  de- 
termining whether  the  relation  shown  gives  rise  to  a 
duty  to  use  care,  the  court  decides  a  pure  question  of 
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law.  This  question  cannot  be  submitted  to  a  jury. 
Where  a  duty  to  exercise  care  exists,  it  is  always  the 
same  regardless  of  the  nature  of  the  relation  out  of 
which  it  arises.  It  cannot  be  said  that  the  duty  to  use 
care  which  arises  out  of  the  relation  of  carrier  and  pas- 
senger differs  in  kind,  character,  or  degree  from  the 
duty  which  arises  out  of  the  relation  of  master  and 
servant,  or  out  of  any  other  relation  which  imposes  the 
legal  duty  to  use  care. 

In  submitting  the  determination  to  a  jury  of  a  ques- 
tion of  negligence,  which  is  a  mixed  question  of  law  and 

fact,  the  court  is  required  to  define  the  duty  which 
5.     the  law  imposes.    This  duty  is  defined  by  the  law 

as  "due  care,*'  "ordinary  care,*'  or  "reasonable 
care,*'  which  terms  are  regarded  by  the  courts  as  having 
the  same  significance.  It  is  also  the  duty  of  the  court 
to  state  the  rute  fixing  the  standard  of  care  which  will 
measure  up  to  the  duty  imposed  by  law.  The  court 
should  then  leave  it  to  the  jury  to  decide  whether  the 
acts  and  conduct  of  the  defendant  in  respect  to  the  mat- 
ter before  the  court  measures  up  to  the  standard  of  care 
fixed  by  the  law.  In  defining  the  duty  and  fixing  the 
standard  of  care  by  which  the  jury  is  to  measure  the 
conduct  of  the  defendant,  the  court  does  not  consider  the 
facts  of  the  particular  case.  The  duty  is  the  same  under 
all  relations,  and  the  standard  of  care  which  will  meas- 
ure up  to  the  duty  in  all  cases  is  such  care  as  a  person  of 
reasonable  or  ordinary  prudence  would  exercise  in  view 
of  all  the  conditions  and  circumstances  as  disclosed  by 
the  evidence  in  the  particular  case.  It  is  for  the  jury 
to  consider  the  conditions  and  circumstances  disclosed 
by  the  evidence  in  determining  what  action  should  have 
been  taken  or  avoided,  what  precautions  should  have 
been  employed,  and  what  course  of  conduct  should  have 
been  pursued  in  order  to  measure  up  to  the  duty  of  "due 
care"  which  the  law  imposes.    In  determining  this  fact 
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the  jury  applies  the  standard  furnished  hy  the  court, 
which  is,  What  would  a  person  of  ordinary  prudence 
have  regarded  as  reasonably  necessary  or  proper  under 
the  circumstances  shown? 

It  has  been  frequently  said  that  ordinary  care  requires 
that  the  acts  of  care  employed  and  the  precautions  used 

must  be  commensurate  to  the  danger  involved 
6.    under  the  circumstances  of  the  particular  case. 

Upon  this  proposition  reasonable  minds  could  not 

well  differ.     In  a  recent  decision  by  this  court  it 
1.    was  said:     "But  ordinary  care  ebbs  and  flows 

with  the  danger  to  be  fairly  anticipated  by  a  man 
pf  reasonable  prudence  from  the  circumstances  and  con- 
ditions involved  in  each  case."  Louisville,  etc..  Trac- 
tion Co.  V.  Walker  (1911) ,  177  Ind.  38,  97  N.  E.  151.  It 
may  be  true,  as  matter  of  fact,  that  the  acts  of  care  and 
precaution  which  ordinary  prudence  would  suggest,  and 
which  would  be  regarded  by  a  jury  as  reasonable  under 
circumstances  indicating  little  danger,  might  be  re- 
garded as  entirely  inadequate  under  circumstances 
which  would  disclose  the  employment  of  dangerous  agen- 
cies involving  great  danger  to  life  and  valuable  property ; 
but,  in  all  cases  and  under  all  circumstances,  it  is  for  the 
jury  to  determine  the  character  and  the  extent  of  the 
danger  involved,  and  the  amount  of  care  and  caution 
which  reasonable  care  requires  in  guarding  against  such 
danger.  The  quantum  or  amount  of  care  required  to 
measure  up  to  "reasonable  care"  under  the  circum- 
stances of  each  particular  case  is  a  matter  peculiarly 
within  the  province  of  the  jury.  The  quantum  of  care, 
the  safeguards  to  be  used,  the  precautions  to  be  ob- 
served, the  care  and  foresight  to  be  exercised  in  each 
case,  must  be  as  yariable  as  the  facts  involved  in  differ- 
ent cases  are  various.  It  is  not  practicable  for  a  court 
to  fix  and  declare  as  a  matter  of  law  the  quantum  of 
care  or  the  degree  of  care  that  should  be  exercised  under 
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■ 

the  conditions  and  circumstances  peculiar  to  any  special 
case;  that  duty  rests  with  the  jury  to  be  performed 
under  proper  instructions  from  the  court. 

The  use  of  such  terms  as  "slight  care/'  "great  care," 
"highest  degree  of  care,"  or  other  like  expressions  in 
instructions  as  indicating  the  quantum  of  care 
7.    the  law  exacts  under  special  conditions  and  cir- 
cumstances, is  misleading,  and  when  so  used  they 
constitute  an  invasion  of  the  province  of  the  jury,  whose 
function  it  is  to  determine  what  amount  of  care  is  re- 
quired to  measure  up  to  the  duty  imposed  by  law  under 
the  facts  of  the  particular  case.    The  law  imposes  but 
one  duty  in  such  cases,  and  that  is  the  duty  to  use  due 
care ;  and  the  law  recognizes  only  one  standard  by  which 
the  quantum  of  care  can  be  measured,  and  that  is  the 
care  which  a  person  of  ordinary  prudence  would  exer- 
cise under  like  circumstances. 

The  court  is  of  the  opinion  that  the  language  of  which 
appellant  complains  invades  the  province  of  the  jury. 
If  the  words  "highest  degree  of  care  practical" 
2.  are  given  any  significance  at  all,  they  must  mean, 
as  applied  to  this  case,  that  the  conductor  was 
required  to  possess  and  exercise  something  more  than 
ordinary  judgment,  ordinary  foresight,  ordinary  pru- 
dence and  ordinary  care  to  prevent  the  injury  which 
happened.  It  has  been  already  stated  in  this  opinion 
that  the  duty  imposed  by  the  law  to  use  due  care  is  abso- 
lute, and  is  the  same  under  all  relations  which  give  rise 
to  a  duty  to  use  care.  The  relation  of  carrier  and  pas- 
senger does  not  differ  from  other  relations  in  this  re- 
gard. This  has  been  recognized  by  the  courts  of  this 
state  in  holding  that  a  carrier  is  required  to  use  only 
ordinary  care  in  keeping  its  stations  and  platforms  safe 
for  the  use  of  passengers,  and  in  providing  facilities  for 
boarding  and  leaving  trains.     Louisville,  etc.,  Traction 
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Co.  V.  Walker,  supra;  Pennsylvania  Co.  V.  Marion 
(1885),  104  Ind.  239,  3  N.  E.  874. 

If  greater  precautions  are  required  to  protect  pas- 
sengers while  in  transit,  it  is  because  the  conditions  and 
circumstances   surrounding  them  are   different 

8.  and  involve  more  danger,  and  not  because  of  the 
existing  relation.  As  has  been  said,  the  sur- 
rounding conditions  and  attending  circumstances,  as 
well  as  the  danger  involved,  present  questions  for  the 
consideration  of  the  jury  in  determining  what  precau- 
tions reasonable  care  required  under  the  facts  disclosed 
in  the  particular  case.  This  presents  a  question  of  fact 
for  the  jury,  and  not  one  of  law  for  the  court.  In  view 
of  the  reasons  here  presented  the  court  is  impelled  to 
disapprove  the  rule  stated  in  the  cases  of  Bedford,  etc., 
R.  Co.  V.  Rainbolt,  supra;  LouisviUe,  etc.,  R.  Co.  V. 
Snyder  (1889),  117  Ind.  435,  20  N.  E.  284,  3  L.  R.  A. 
434,  10  Am.  St.  60,  and  both  of  those  cases  are  over- 
ruled as  to  the  point  here  involved.  In  numerous  other 
opinions  by  this  court  and  the  Appellate  Court  language 
may  be  found  giving  expression  to  the  thought  that 
more  than  due  care  or  ordinary  care  was  required  under 
certain  conditions.  This  may  be  true  as  a  matter  of 
fact,  but  it  is  not  generally  true  as  a  matter  of  law. 
The  court  should  not  tell  the  jury  as  a  matter  of  law 
that  a  defendant  is  required  to  exercise  more  than  ordi- 
nary care.  What  precautions  ordinary  care  required 
under  the  circumstances  shown  in  the  case  on  trial 
should  be  submitted  to  the  jury  as  a  question  of  fact. 

In  view  of  the  importance  of  the  question,  the  court 
has  felt  justified  in  discussing  it  at  some  length  and  giv- 
ing its  reasons  in  some  detail.  Not  because  the  question 
is  new,  but  because  our  opinions  seem  to  be  somewhat 
confused  and  conflicting. 

If  the  conditions  and  circumstances  disclosed  by  the 
evidence  were  of  such  a  character  as  to  show  negligence 
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on  the  part  of  defendant  so  clearly  and  con- 
9.  clusively  as  to  justify  this  court  in  saying  that 
the  verdict  could  not  have  been  different  in  the 
absence  of  the  erroneous  instruction,  then  the  court 
might  decline  to  reverse  the  judgment  on  the  ground 
that  it  was  clearly  right,  and  that  the  error  was  not 
prejudicial;  but,  under  the  evidence  in  this  case  the 
question  of  defendant's  negligence  was  so  close  that  the 
judgment  of  the  jury  might  have  been  influenced  either 
way  by  the  slightest  indication  of  the  views  of  the  court 
on  the  subject.  In  the  light  of  the  evidence  it  is  impos- 
sible for  this  court  to  say  that  the  error  in  this  instruc- 
tion did  not  influence  the  verdict. 

In  view  of  the  conclusion  reached,  other  questions 
which  may  not  arise  on  a  second  trial  are  not  considered. 
The  judgment  is  reversed,  with  instructions  to  sustain 
appellant's  motion  for  a  new  trial. 

On  pETmoN  FOR  Rehearing. 

Lairy,  C.  J. — In  the  adoption  of  the  original  opinion 
the  court  acted  advisedly  with  full  knowledge  of  the 
great  current  of  authority  with  which  it  is  apparently 
in  conflict.  On  petition  for  rehearing,  able  briefs  have 
been  filed  in  which  authorities  from  this  state  and  from 
other  states  are  arrayed  and  discussed.  It  must  be  con- 
ceded that  the  cases  generally  state  the  rule  to  be  that 
carriers  of  passengers  are  required  to  use  the  highest 
degree  of  care  practicable;  but  we  cannot  think  that 
the  courts  by  the  use  of  such  language  intended  to  state 
that  the  law  exacts  a  different  standard  of  duty  in  cases 
where  the  relation  of  carrier  and  passenger  exists  from 
that  which  it  exacts  in  cases  where  other  relations  are 
shown  which  give  rise  to  a  duty  to  use  care.  If  it  was 
the  purpose  to  state  a  distinct  standard  of  duty  exacted 
by  law,  it  is  certain  that  no  court  has  ever  undertaken 
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to  define  it.  The  courts  have  defined  the  standard  of 
"ordinary  care'*  as  "such  care  as  a  person  of  ordinary 
prudence  would  use  under  the  facts,  circumstances  and 
conditions  disclosed  by  the  evidence  in  a  particular 
case/'  Under  this  definition,  the  party  owing  the  duty 
to  use  ordinary  care  must  take  into  consideration  the 
character  and  extent  of  the  dangers  incident  to  the  busi- 
ness in  which  he  is  engaged,  and  he  must  regard  the 
conditions  under  which  the  thing  is  done  and  the  circum- 
stances which  surround  and  attend  it;  and,  in  view  of 
the  nature  of  the  act,  undertaking,  or  business,  the  dan- 
gers incident  thereto,  and  the  surrounding  conditions 
and  attendant  circumstances,  he  must  foresee  every  dan- 
ger that  a  person  of  reasonable  foresight  would  antici- 
pate, and  he  must  take  every  means  of  guarding  against 
such  dangers  that  reasonable  judgment  and  prudence 
would  suggest,  and,  in  case  he  fails  to  do  an  act  or  to 
observe  a  precaution  which  would  have  been  done  or  ob- 
served under  like  conditions  by  a  person  of  ordinary 
prudence,  he  fails  in  that  particular  to  measure  up  to 
the  standard  of  duty  expressed  by  the  term  "ordinary 
care/' 

The  duty  to  use  ordinary  care  requires  the  party  on 
whom  the  duty  rests  to  consider  the  character  of  the  act, 
undertaking,  or  business  in  which  he  is  engaged  and 
the  probable  dangers  incident  thereto,  as  well  as  all 
other  existing  conditions  and  circumstances,  and  in  de- 
termining the  means  to  be  used,  the  precautions  to  be 
adopted  and  the  care  to  be  generally  exercised  in  view 
of  the  probable  dangers,  and  the  surrounding  circum- 
stances, he  is  required  to  exercise  such  intelligence,  fore- 
sight, judgment  and  prudence  as  a'  person  possessed  of 
ordinary  intellectual  endowments  would  exercise  in  do- 
ing the  same  thing  under  like  conditions  and  circum- 
stances. This  being  true,  any  standard  of  duty  which 
would  exact  more  than  ordinary  care  would  require 
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more  care  than  a  person  of  ordinary  intellectual  endow- 
ments would  be  capable  of  exercising. 

It  is  the  duty  of  the  jury  to  determine,  as  a  question 
of  fact  in  each  case,  whether  the  conduct  of  the  party 

on  whom  the  duty  rests  measures  up  to  the  stand- 
1.    ard  of  ordinary  care  as  defined  by  the  law.    In 

cases  where  the  act,  undertaking  or  business  out 
of  which  the  injury  arises  is  one  involving  great  danger 
to  life  or  valuable  property  by  reason  of  the  dangerous 
character  of  the  machinery  or  other  agencies  employed, 
the  jury  may  be  justified  in  finding  that  a  person  of 
ordinary  prudence,  in  view  of  the  danger  and  the  exist- 
ing conditions  and  circumstances,  would  have  made  use 
of  every  reasonable  means  available,  and  would  have 
exercised  every  precaution  which  reasonable  prudence 
could  suggest,  to  guard  against  the  danger.  Conduct 
on  the  part  of  a  defendant  which  measures  up  to  the 
standard  of  duty  under  such  conditions  and  circum- 
stances constitutes  ordinary  care  and  nothing  more. 

In  cases  where  the  danger  involved  is  slight,  and 
where  the  consequences  likely  to  result  would  not  aifect 

life  or  valuable  property,  the  jury  may  rightly 
8.    find  as  a  fact  that  a  person  of  ordinary  prudence 

would  not  have  adopted  the  same  means  or  have 
observed  the  same  precautions  as  would  be  required  of 
such  a  person  in  the  presence  of  greater  danger  involv- 
ing more  serious  results.  It  thus  appears  that  the  char- 
acter of  the  means  to  be  employed,  the  precautions  to  be 
observed,  and  the  acts  to  be  j)erformed  or  avoided  in 
guarding  against  danger  and  preventing  injury  may 
vary  in  different  cases  according  to  the  dangers  in- 
volved, the  consequences  to  be  apprehended  and  the 
other  circumstances  shown  by  the  evidence.  Conduct 
which  would  measure  up  to  the  standard  of  ordinary 
care  in  one  case  might  fall  far  short  when  measured 
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by  the  same  standard  in  another  case  involving  other 
conditions  and  circumstances. 

The  duty  to  use  care  is  a  matter  of  law  which  arises 
out  of  the  relation  between  parties.    The  duty  is  the 

same  under  all  relations  in  which  it  arises.    The 
5.    duty  does  not  diifer  in  cases  because  the  relations 

ouc  of  which  it  arises  are  different.  The  stand- 
ard to  be  applied  in  all  cases  is  the  same;  but  the  con- 
duct required  to  measure  up  to  the  standard  of  duty 
may  diifer  according  to  the  conditions  and  circumstances 
shown  by  the  evidence  in  each  case. 

It  is  for  the  jury  to  say,  as  a  matter  of  fact,  what 
conduct  will  fill  the  requirement  of  ordinary  care.     In 

deciding  the  question  of  fact  the  jury  should  not 
1.    consider  the  relation  out  of  which  the  duty  arises. 

It  can  make  no  difference  whether  the  relation 
between  the  parties  be  passenger  and  carrier,  employer 
and  employe,  bailor  and  bailee,  or  any  other  relation  out 
of  which  a  duty  to  use  care  arises  as  a  matter  of  law. 
In  deciding  the  question  of  fact  under  discussion,  the 
jury  should  consider  only  the  dangers  involved,  the  con- 
sequences to  be  apprehended  as  a  result  of  such  danger, 
and  the  conditions  shown  by  the  evidence. 

All  persons  and  corporations  engaged  as  common 
carriers  of  passengers  are  not  bound  as  a  matter  of  law 
to  observe  the  same  precautions  and  to  exercise  the  same 
cara  and  vigilance  to  secure  the  safety  of  passengers, 
for  the  reason  that  the  means  of  transportation  adopted 
by  one  may  be  stage  coaches  drawn  by  horses  at  a  mod- 
erate speed  over  good  roads  under  circumstances  which 
involve  little  danger  to  passengers ;  while  the  other  may 
carry  passengers  in  coaches  drawn  by  locomotives  ovei; 
railroads  at  high  speed  under  conditions  involving  much 
greater  danger  to  the  lives  and  limbs  of  the  passengers. 
It  may  well  be  that  tests  which  would  be  regarded  as  a 
matter  of  fact  to  be  sufficient  and  adequate,  when  ap- 
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plied  to  determine  the  strength  and  soundness  of  the 
wheels  or  other  parts  of  the  equipment  of  a  stagecoach, 
would  be  entirely  inadequate  as  a  matter  of  fact,  if  em- 
ployed as  a  means  of  testing  the  parts  of  locomotives 
or  coaches  to  determine  their  fitness  to  withstand  the 
strain  to  which  they  were  to  be  subjected.  The  duty 
which  the  law  imposes  is  the  same  in  both  c&ses,  and 
the  standard  by  which  the  ciare  is  to  be  measured,  in 
determining  whether  it  comes  up  to  the  duty,  is  the 
same  in  both ;  but  when  the  jury  is  called  on  to  apply 
the  standard  furnished  by  the  court  to  the  conditions 
and  circumstances  shown  by  the  evidence,  a  question  of 
fact  arises  which  it  is  the  province  of  the  jury  to  decide. 
The  confusion  which  has  arisen  and  which  has  led 
to  the  statement  in  some  cases  that  the  law  imposes  on 

carriers  the  duty  to  exercise  the  highest  degree 
7.     of  care  has  grown  out  of  a  failure  to  distinguish 

between  what  may  be  decided  by  a  court  as  a 
matter  of  law  and  what  niay  be  determined  by  a  jury 
as  a  matter  of  fact  from  a  consideration  of  conditions 
and  circumstances  disclosed  by  evidence.  The  evidence 
may  be  of  such  a  nature  as  to  justify  a  jury  in  exacting 
the  highest  precautions  for  safety  that  would  suggest 
themselves  to  a  person  of  reasonable  prudence ;  but  it  is 
not  the  province  of  the  court  to  consider  the  evidence 
and  to  state  as  a  matter  of  law  that  the  circumstances 
and  conditions  require  the  highest  precautions.  7t  is 
not  the  province  of  the  court  to  say  in  any  case  that 
the  defendant  was  required  under  the  circumstances  . ,. 
shown  to  use  the  highest  and  most  effective  precautions 
which  would  occur  to  the  mind  of  a  person  of  ordinary 
intelligence,  prudence  and  skill.  If  such  a  requirement 
is  proper  under  the  evidence,  it  is  the  province  of  the 
jury  to  so  determine;  and  a  court  cannot  so  decide  and 
state  without  passing  on  a  question  of  fact  and  thus  in- 
VOL.  188—34 
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vading  the  province  of  the  jury.  In  the  use  of  the  ex- 
pression, "highest  degree  of  care,"  by  courts  in  opinions, 
there  can  be  little  doubt  that  it  was  intended  to  apply 
to  what  the  jury  might  properly  exact  from  a  considera- 
tion of  the  dangers  to  be  anticipated  and  the  facts  and 
conditions  under  which  the  injury  occurred  as  shown  by 
the  evidence.  That  is  the  sense  in  which  the  expression 
is  generally  used  in  the  opinions  and  text-books,  and 
in  that  sense  it  may  not  be  inapt,  although  it  is  gener- 
ally inaccurate.  It  does  not  follow,  however,  that  the 
expression  can  be  employed  in  instructions  as  stating  a 
standard  of  duty  imposed  by  law.  Such  a  standard  is 
incapable  of  a  definition  which  would  enable  a  jury  to 
apply  it  intelligently  to  the  conditions  and  circumstances 
disclosed  by  the  evidence  in  a  particular  case.  No  court 
should  prescribe  a  rule  for  the  guidance  of  a  jury  unless 
it  is  able  to  define  and  explain  the  rule  in  such  a  way  as 
to  enable  the  jury  to  apply  it  intelligently. 

It  has  been  suggested  that  a  departure  from  the  rule 

which  imposes  on  carriers  the  duty  to  use  the  highest 

degree  of  care  practicable  to  preserve  the  safety 

10.  of  passengers  has  the  effect  of  abrogating  the 
rule  of  res  ipsa  loquitur  as  applied  in  cases  in- 
volving injuries  to  passengers.  The  suggestion  is  with- 
out force.  The  existence  or  application  of  the  rule  of 
res  ipsa  loquitur  does  not  in  any  way  depend  on  the 
standard  of  care  imposed  by  law;  but  it  depends  en- 
tirely on  the  nature  of  the  occurrence  out  of  which  the 
injury  arises.  Where  the  agency  or  thing  which  causes 
the  injury  is  in  the  exclusive  control  of  the  defendant 
or  his  agents,  and  the  occurrence  which  produces  the 
injury  is  one  which  in  its  nature  does  not  ordinarily 
happen  if  those  in  charge  exercise  due  care,  the  thing 
itself  speaks ;  and  proof  of  such  an  occurrence  makes  a 
prima  facie  case  of  negligence  against  the  defendant. 
The  rule  is  one  of  limited  application,  and  it  would  be 
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out  of  place  here  for  the  court  to  attempt  to  state  the 
limitations,  as  the  rule  has  no  application  in  this  case, 
and  is  mentioned  only  incidentally.  It  may  be  stated, 
however,  that  the  application  of  the  rule  has  not  been 
limited  to  cases  involving  injuries  to  passengers,  but 
it  has  been  applied  to  cases  in  which  ordinary  care  has 
always  been  the  recognized  standard.  City  of  Decatur 
V.  Eady  (1916),  186  Ind.  205,  115  N.  E.  577,  L.  R.  A. 
1917E  242;  Prest-0-Lite  Co.  V.  Skeel  (1914),  182  Ind. 
593,  106  N.  E.  365,  Ann.  Gas.  1917A  474. 

The  court  as  a  whole  has  carefully  considered  the 
briefs  filed  on  petition  for  rehearing;  and  after  such  Con- 
sideration and  after  consultation  every  member  of  the 
court  is  satisfied  that  the  rule  announced  in  the  original 
opinion  is  correct  in  principle.  The  court  lias  not 
reached  its  conclusion  by  arrogating  to  itself  any  supe- 
rior wisdom,  or  by  assuming  to  possess  any  superior 
powers  of  logic  or  reason ;  but,  from  a  careful  and  con- 
scientious consideration  of  the  reasons  which  we 
have  endeavored  to  state,  the  conclusion  reached  seemed 
to  be  inevitable,  and  it  was  accordingly  adopted. 

Rehearing  denied. 

Note.— Reported  in  121  N.  E.  655,  124  N.  E.  737. 


Flinn  v.  State  of  Indiana. 

[No.  23,572.    Filed  November  18,  1919.] 

.  Rape. — Sufficiency  of  Evidence. — Penetration. — ^In  a  prosecu- 
tion for  rape  upon  a  female  child  under  the  age  of  consent,  the 
testimony  of  the  prosecuting  witness  that  she  had  sexual  inter- 
course with  the  defendant  was  sufficient  as  proof  of  penetra- 
tion, where  it  appeared  that  she  understood  the  meaning  of 
the  term  "sexual  intercourse."    p.  532. 

Criminal  Law. — Appeal. — Evidence. — Weight. — ^Though  the 
uncorroborated  testimony  of  the  prosecuting  witness  in  a  statu- 
tory rape  case  was  contradicted  by  .the  defendant  on  every 
essential  element,  the  court  on  appeal  will  not  disturb  the 
judgment  on  the  evidence  alone,  unless  there  is  such  an  ab- 
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sence  of  evidence  in  respect  to  an  essential  element  as  to 
present  a  question  of  law  which  must  be  decided  in  favor  of 
the  defendant,    p.  582. 

From  Lawrence  Circuit  Court;  James  A.  Cox,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Bruce 
Flinn.  From  a  judgment  of  conviction,  the  defendant 
appeals.     Affirmed, 

Robert  L,  Mellen  and  Albert  J.  Fields,  for  appellant. 
Ele  Stansbury,  Attorney-General,  and  Dale  F.  Stans- 
bury,  for  the  state. 

Myers,  J. — ^Appellant  was  indicted,  tried,  and  con- 
victed in  the  Lawrence  Circuit  Court  of  unlawfully  and 
feloniously  committing  a  rape  on  a  female  child  under 
the  age^f  sixteen  years.  The  crime  of  which  appellant 
was  convicted  is  defined  by  §2250  Bums  1914,  Acts 
1913  p.  267.  The  overruling  of  appellant's  motion  for 
a  new  trial  is  the  only  error  relied  on  for  a  reversal  of 
the  judgment.  In  support  of  his  motion  for  a  new  trial 
his  only  contention  is  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  In  this  connection  appellant 
earnestly  insists  that  the  prosecuting  witness  is  without 
corroboration,  and  that  there  is  no  evidence  of  penetra- 
tion. 

It  is  admitted  that  the  prosecuting  witness  was  less 
than  sixteen  years  of  age,  and  from  the  evidence  dis- 
closed by  the  record  it  appears  that  she  imder- 

1.  stood  the  meaning  of  the  term  ''sexual  inter- 
course." She  testified  that  she  and  appellant 
had  sexual  intercourse.    Her  testimony  was  suf- 

2.  ficient  as  to  every  essential  fact  necessary  to  sup- 
port the  charge.  True,  she  was  squarely  con- 
tradicted by  appellant  as  to  every  essential  element 
necessary  to  warrant  a  conviction.  As  we  read  this 
record,  the  controlling  question  was  for  the  jury  to  de- 
termine whether  it  would  believe  the  prosecuting  wit- 
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ness  or  this  appellant.  Evidently  from  the  verdict  the 
jury  gave  the  testimony  of  the  prosecuting  witness  the 
greater  weight.  As  said  in  ShtUar  v.  State  (1902) ,  100 
Ind.  300,  307,  66  N.  E.  746,  748:  "The  rule  is  well 
settled  that  before  this  court,  upon  appeal,  is  warranted 
in  disturbing  a  judgment  in  a  criminal  prosecution  on 
the  evidence  alone,  there  must  be  such  an  absence  of 
evidence  in  respect  to  some  fact  or  element  material  to 
the  crime  charged  as  to  present  a  question  of  law,  which, 
under  the  circiunstances,  must  be  decided  in  favor  of  the 
convicted  party." 

We  have  read  all  the  evidence  as  set  forth  in  the  rec- 
ord, and  we  are  unable  to  affirm  that  appellant's  case 
is  one  within  the  rule  announced  entitling  him  to  a 
favorable  ruling.  If  the  jury  had  believed  appellant 
and  not  the  girl,  then  the  verdict  should  have  been  in 
his  favor,  but  it  is  not  our  province  to  weigh  the  evi- 
dence. 

Judgment  affirmed. 

Note.— Reported  in  124  N.  E.  875. 


Ck)LONDRO  V.  State  of  Indiana. 

[No.  23,563.     Filed  November  18,  1919.] 

1.  Criminal  Law. — Self-Defense. — Right  to  be  in  Place. — De- 
fendant'a  Belief. — The  defendant's  belief  that  he  is  in  a  place 
where  he  has  a  right  to  be,  coupled  with  the  fact  that  he  is 
80  suddenly  attacked  with  a  deadly  weapon  that  there  is  no 
opportunity  to  escape,  perfects  a  right  of  self-defense;  the 
belief  alone  goes  only  to  rebut  his  bad  faith  in  bringing  on 
the  conflict,    p.  535. 

2.  Criminal  Law.— ^/rwtructions. — Requests. — ^If  the  defendant 
desired  certain  principles  more  particularly  applied  to  his 
theory  of  defense,  he  should  have  tendered  instructions  on  this 
phase  of  the  case.    p.  535. 

3.  Witnesses.  —  Impeachment.  —  Contradictory  Statements.  — 
Where  the  jury  finds  that  a  witness  has  made  statements  out 
of  court  at  variance  with  his  testimony,  the  fact  may  tend  to 
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impeach  the  recollection  or  truthfulness  of  the  witness,  and 
the  jury  may  consider  the  point  in  determining  the  weight  to 
be  given  his  testimony,    p.  535. 

4t  Criminal  Law. — Abstract  Inatruetion, — Harmless  Error. — 
Witnesses, — In  a  prosecution  for  murder,  resulting  in  a  con- 
viction for  manslaughter,  an  instruction  that,  if  the  jury  be- 
lieved from  the  evidence  that  the  moral  character  of  any  wit- 
ness had  been  successfully  impeached  on  the  trial,  then  that 
fact  might  be  considered  in  estimating  the  weight  of  his  testi- 
mony, was  erroneous  where  there  was  no  evidence  on  the  sub- 
ject; but,  the  instruction  being  on  a  subsidiary  matter,  the 
error  was  harmless,  in  view  of  evidence  conclusively  establish- 
ing the  defendant's  guilt  as  found  by  the  verdict,    p.  536. 

5.  Criminal  Law. — Remarks  of  Cowrt  on  Testimony. — Harwr 
less  Error4 — ^In  a  prosecution  for  murder,  resulting  in  a  con- 
viction for  manslaughter,  the  remark  of  the  triid  judge,  in 
reference  to  an  exception  taken  by  counsel  for  the  defendant 
during  the  latter's  examination,  that  the  question  was  not  im- 
proper as  assuming  anything,  because  the  defendant  ^'testified 
about  going  forward  and  going  away  and  going  back,"  though 
erroneous,  was  harmless  where  the  evidence  conclusively  estab- 
lished the  defendant's  guilt  as  found  by  the  verdict,    p.  539. 

From  Lake  Superior  Court;  Walter  T.  Hardy y  Judge. 

Prosecution  by  the  State  of  Indiana  against  Michael 
Colondro.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Affirmed. 

C.  B.  Tinkham  and  Ralph  W.  Ross,  for  appellant. 
Ele  Stansbury,  Attorney-General,  A.  B.  Cronk  and 
Dale  F.  Stansbury,  for  the  state. 

TOWNSEND,  J. — Appellant  was  indicted  for  murder, 
tried  by  a  jury,  and  convicted  of  manslaughter. 

He  complains  of  the  court's  instructions  Nos.  7,  9  and 
10  on  the  subject  of  self-defense,  because  they  base  ap- 
pellant's right  to  self-defense  on  his  being  "in  a  place 
where  he  had  a  right  to  be  so  far  as  his  assailant  was 
concerned."  Appellant's  counsel  says  that  none  of  these 
instructions  takes  into  account  the  proposition  that  a 
person,  in  a  place  where  he  has  no  right  to  be  so  far  as 
his  assailant  is  concerned,  may  be  suddenly  attacked 
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with  a  deadly  weapon  and  driven  to  the  wall.  Counsel 
further  claims  error  in  these  instructions  because  they 
do  not  take  into  account  appellant's  good  faith  in  be- 
lieving that  he  was  where  he  had  a  right  to  be  so  far  as 
his  assailant  is  concerned. 

In  counsel's  second  claim  he  is  not  quite  accurate.  Ap- 
pellant's belief  that  he  was  in  a  place  where  he  had  a 
right  to  be  does  not  make  his  right. of  self-de- 

1.  f ense ;  but  it  goes  to  rebut  his  bad  faith  in  bring- 
ing on  the  conflict,  and,  when  coupled  with  the 

fact  that  he  is  so  suddenly  attacked  with  a  deadly 
weapon  that  there  is  no  opportunity  to  escape,  his  right 
of  self-defense  is  perfect. 

Appellant's  counsel  says  that  there  was  evidence  from 
which  the  jury  might  infer  that  appellant  was  know- 
ingly where  he  had  no  right  to  be,  but  that  this  evi- 
dence was  only  shadowy  and  not  legally  conclusive,  and 
that  therefore  these  instructions  misled  the  jury  into 
thinking  that  appellant  could  never  have  the  right  of 
self-defense  when  in  a  place  where  he  had  no  right  to  be, 
so  far  as  his  assailant  is  concerned. 
•  Appellant  admits  that  these  instructions  given  by  the 
court  are  correct  in  principle,  but  his  complaint  is  that 
these  principles  are  not  elaborately  enough  ap- 

2.  plied  to   his  theory   of   defense.     If  appellant 
wanted  these  principles  more  particularly  applied 

to  his  theory,  he  should  have  tendered  instructions  on 
this  phase  of  the  case.  Colee  v.  State  (1881),  75  Ind. 
511,  516.  Counsel  does  not  call  our  attention  to  any  in- 
structions tendered  by  him  and  refused  by  the  court. 
The  court  did  not  err  in  the  above  instructions  on  the 
points  claimed  by  the  appellant. 

Appellant  next  complains  of  the  court's  instruction 

No.  18.    This  instruction  told  the  jury,  in  substance, 

that,  if  they  found  that  any  witness  had  made 

8.    statements  out  of  court  at  variance  to  his  testi- 
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mony  on  the  stand,  this  might  tend  to  impeach  the 
recollection  or  the  truthfulness  of  the  witness,  and 
the  jury  might  consider  this  in  determining  the  weight 
to  be  given  to  the  testimony  of  such  witness. 

Thus  far  the  instruction  is  correct  and  is  favorable 
to  appellant,  for  he  attempted  to  show  that  some  of  the 
state's  witnesses  had  made  statements  out  of  court  at 
variance  tp  their  testimony  on  the  stand. 

The  court,  however,  closed  the  above  instruction  with 

this  sentence:     "And  if  you  believe  from  the  evidence 

that  the  moral  character  of  any  witness,  or  wit- 

4.  nesses,  has  been  successfully  impeached  on  this 
trial,  then  that  fact  may  be  taken  into  consider- 
ation in  estimating  what  weight  you  ought  to  give  to 
their  testimony."  This  sentence  in  the  instruction  cov- 
ers a  phase  of  the  law  on  which  there  is  no  evidence  in 
the  case.  It  was  therefore  erroneous  and  should  not 
have  been  given.  Instructions  should  announce  the  law 
applicable  to  the  evidence.  It  is  error  for  the  court  to 
announce  propositions  of  law,  even  though  correct, 
where  there  is  no  evidence  on  that  subject.  The  reason 
for  this  is  obvious.  The  jury  are  trying  to  apply  all  of 
the  instructions  of  the  court  to  the  evidence,  and  the 
court,  by  instructing  outside  of  the  evidence,  misleads 
the  jury  by  practically  telling  them  that  there  is  some 
evidence  on  the  subject.  This  error  of  the  court,  how- 
ever, is  a  very  slight  one.  It  is  on  a  subsidiary  matter 
not  like  a  principle  of  law  going  to  the  very  gist  of  the 
charge  or  the  defense.  It  was  error,  but  not  reversible 
error.  The  evidence  in  this  case  shows  that  appellant 
was  clearly  and  conclusively  guilty  of  all  that  the  jury 
found  by  their  verdict;  therefore  this  court  should  not 
be  nice  to  find  error  upon  which  to  reverse  the  judg- 
ment. 

The  evidence  shows  that  appellant  was  a  track- 
walker on  a  railroad  in  the  steel  company's  plant  at 
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Gary,  Indiana;  that  the  decedent  was  a  watchman  at 
a  bridge  over  the  Calumet  river;  that  he  (decedent) 
was  stationed  at  the  end  of  the  bridge  next  to  the  plant 
to  prevent  persons  from  going  over  this  bridge ;  that  on 
the  evening  in  question,  appellant  came  from  his  work 
between  five  and  six  o'clock;  that,  instead  of  walking 
along  the  road  where  workmen  were  walking,  he  walked 
ten  or  fifteen  feet  from  the  road  on  the  side  next  to  this 
watchman;  that  the  watchman  saw  him  and  told  him  to 
get  back  on  the  road;  that  thereupon  a  physical  en- 
counter occurred  between  the  two ;  that  both  went  into 
their  pockets  for  Jknives ;  that  the  watchman  got  his 
knife  out  first  and  struck  several  blows ;  that  one  blow 
above  appellant's  eye  caused  blood  to  run  down  over 
his  face;  that  appellant  broke  away  from  decedent;  that 
after  this  first  encounter,  and  at  the  time  appellant 
broke  away  from  the  decedent,  they  were  ten  or  fifteen 
feet  apart;  that  a  foreman,  who  was  in  an  office  about 
300  feet  away  from  the  controversy,  seeing  this  first 
combat,  came  out  and  remonstrated  with  appellant  and 
decedent  and  told  appellant  to  go  home;  that  decedent 
paid  no  attention  to  appellant  at  this  time,  but  was 
standing  still  some  distance  from  appellant;  that  after 
this  foreman  had  gone,  or  while  he  was  going,  back 
to  his  office  to  call  someone  up  on  the  telephone,  appel- 
lant kept  walking  towards  decedent,  with  his  right  hand 
in  his  pocket,  talking  to  the  decedent  and  gesticulating 
with  his  left  hand ;  that  at  this  time  decedent  stood  in 
the  roadway  with  his  hands  at  his  side,  and  apparently 
paid  no  attention  to  appellant ;  that  appellant  kept  walk- 
ing towards  decedent  and  talking;  that  finally  he  sud- 
denly lunged  at  decedent  and  struck  him  a  backhanded 
blow  with  his  right  hand;  that  decedent  did  not  move 
while  appellant  was  thus  going  towards  him,  nor  for 
an  instant  after  the  blow  was  struck;  that  appellant 
slowly  bached  away  after  delivering  this  blow;  that 
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someone  in  the  crowd  of  workmen  called  decedent's  at- 
tention to  a  knife  sticking  in  his  breast  in  the  region 
of  his  heart ;  that  thereupon  decedent  plucked  this  knife 
from  his  breast,  pursued  appellant,  striking  him  in  the 
back ;  that  appellant  kept  running  and  escaped  decedent; 
that  decedent  turned  around  and  walked  back  a  short 
distance  in  a  zigzag  manner,  sank  down,  and  died  from 
this  knife  wound.  All  of  the  evidence  showed  that  there 
was  a  very  appreciable  time  between  the  first  encounter 
and  the  time  appellant  struck  the  fatalblow;  that  de- 
cedent indicated  by  his  conduct  that  he  considered  the 
encounter  over,  and  that  appellant,  out  of  anger  and  in 
a  spirit  of  revenge,  came  back  and  struck  the  fatal  blow 
when  there  was  no  occasion  for  self-defense  at  all. 

The  above  circumstances  were  testified  to  by  several 
witnesses  with  such  slight  variation  in  details  as  to 
show  truthfulness  and  disinterestedness.  Even  appel- 
lant's own  testimony,  when  taken  all  together,  does  not 
sharply  contradict  this.  True,  he  claims  it  was  all  one 
encounter,  but  he  admits  that  he  was  away  from  de- 
cedent three  or  four  or  five  feet  at  the  time  between  the 
first  encounter  and  the  second,  when  he  drew  his  knife 
and  struck  the  fatal  blow,  but  claims  the  decedent  was 
holding  him  with  his  left  hand  and  striking  with  his 
right.  In  this  connection,  it  is  important  to  note  that 
the  evidence  shows  that  appellant  is  thirty-six  years  old, 
five  feet  five  inches  tall,  and  weighs  from  150  to  152 
pounds;  that  decedent  was  twenty-nine  years  old,  five 
feet  eight  inches  tall,  and  weighed  about  136  pounds. 

We  have  thus  touched  upon  the  main  points  in  the 
evidence  to  throw  light  on  the  previous  discussion  of 
error,  and  also  that  it  may  be  kept  in  view  in  what  we 
shall  say  on  another  error  claimed  by  appellant. 

In  the  course  of  the  cross-examination,  appellant  was 
asked:  Q.  "After  you  got  loose  from  Mr.  Spradley 
(decedent)  what  did  you  do?"    A.    "I  saw  myself  all 
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full  of  blood  and  I  was  excited  and  I  put  my  hand  in 
my  pocket  and  pulled  out  my  knife  and  struck  him." 
Q.  "What  was  he  doing  while  you  were  taking  out  your 
knife?''    A.    "He  was  holding  me,  coming  closer.** 

Counsel  for  the  defendant  interposed  at  this  point, 
saying:  "Give  us  everything."  Whereupon  this  fur- 
ther answer  was  made  by  appellant,  through  the  inter- 
preter: A.  "He  said  about  three  or  four  feet  from 
him."  Then  came  this  question  by  the  state:  Q.  "He 
was  not  holding  you  then,  if  he  was  three  or  four  feet 
from  you?"  A.  "He  says,  his  arm  is  long  enough  to 
reach  three  or  four  feet,  he  says.  ♦  ♦  ♦"  Then  this 
question  on  cross-examination,  through  an  interpreter: 
Q.  "How  far  away  from  Spradley  were  you  when  you 
got  your  knife  out?"  A.  "About  four  feet,  he  says,  or 
five  feet."  Then  this  question  followed  immediately  by 
the  state:  Q.  "Did  you  talk  to  him  (Spradley)  when 
you  were  going  up  to  him  just  before  you  stabbed  him?" 
Counsel  for  the  defendant :  "I  object  to  the  question. 
The  question  assumes  that  he  walked  up  to  him."  Court: 
"Answer  the  question,  take  an  exception  if  you  want  it." 
Defendant's  counsel:  "The  question  assumes  some- 
thing. Judge,  that  is  not  fair."  Court:  "I  do  not  think 
so.  He  testified  about  going  forward  and  going  away 
and  going  back."  Counsel  for  the  defendant :  "I  take 
exception  to  the  remarks  of  the  court  and  his  interpreta- 
tion of  what  the  evidence  was."  Court:  "You  can 
take  an  exception." 

The  state  contends  that  appellant  presents  no  ques- 
tion because  he  did  not  move  to  withdraw  the  submission 
of  the  case  and  discharge  the  jury.    This  we  need 

5.    not  decide,  for,  while  we  hold  that  the  remark  of 

the  court  was  improper  and  was  error,  it  was 

harmless  error  in  this  case.    If  the  evidence  in  this  case 

were  close  on  the  subject  of  self-defense,  we  would  have 

a  different  question;  but  it  is  far  from  close.    As  we 
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said  before,  appellant's  own  story  taken  as  a  v/hole  is  not 
sharply  in  conflict  with  the  circumstances  detailed  by  the 
state's  witnesses.  This  pathway,  near  which  this  fight 
took  place,  was  filled  with  many  persons  who  saw  this 
encounter.  No  one  was  produced  to  corroborate  appel- 
lant's weak  claim  of  self-defense.  Appellant,  immedi- 
ately after  the  killing,  went  to  one  of  the  counsel  who 
defended  him  in  the  trial.  This  counsel  went  with  him 
to  the  prosecuting  attorney  and  to  the  court  and  ar- 
ranged for  recognizance.  Thus,  from  the  very  begin- 
ning, appellant  had  an  opportunity  to  see  and  interview 
witnesses,  and  to  have  counsel  do  so  for  him.  Under 
the  evidence  in  this  case,  with  perfect  instructions  and 
exemplary  conduct  every  instant  of  the  time  on  the  part 
of  both  the  court  and  counsel,  twelve  honest  men  of 
ordinary  intelligence  could  not  have  found  appellant 
guilty  of  a  less  offense  than  voluntary  manslaughter — 
exactly  what  they  did  find  him  guilty  of. 

There  being  no  reversible  error  in  the  record,  the 
judgment  of  the  trial  court  is  affirmed. 

Note.— Reported  in  125  N.  E.  27.    See  under  (1)  21  Cyc  822. 


Marco  v.  State  of  Indiana. 

[No.  23,480.     Filed  November  19,  1919.] 

1.  Receiving  Stolen  Goods. — Reception  from  Robbers, — La/r- 
eeny, — ^It  is  no  defense  to  a  prosecution  for  receiving  stolen 
goods  that  the  article  received  was  taken  by  robbers/and  not 
in  the  commission  of  a  larceny,  since  every  robbery  includes  a 
larceny,    p.  542. 

2.  Receiving  Stolen  Goods. — Variance, — In  a  prosecution  for* 
receiving  stolen  goods,  there  is  no  variance  between  an  affi- 
davit charging  larceny  of  the  article  received  and  the  evi- 
dence showing  that  the  article;  was  taken  by  robbers,  since 
every  robbery  includes  a  larceny,     p.  542. 

8.  Receiving  Stouin  Goods. — Ownership  of  Goods, — Evidence, — 
Sufficiency, — In  a  prosecution  for  receiving  a  stolen  automobile 
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under  an  affidavit  charging  the  ownership  to  have  been  in  a 
named  person,  evidence  tending  to  show  that  two  men  con- 
spired to  take  it  from  the  owner  and  sell  it,  and  that  in  the 
execution  of  their  intention  the  owner  was  killed,  was  suffi- 
cient to  support  a  verdict  of  sruilty,  though  the  owner  was 
dead  at  the  precise  time  of  the  taking,  since,  the  intention 
having  existed  long  before  the  owner's  death,  the  jury  was 
justified  in  finding  that  to  all  intents  and  purposes  the  auto- 
mobile was  stolen  prior  thereto,    p.  545. 

4.  Receiving  Stolen  Goods. —  Instruction, —  Certainty. -~  la  a 
prosecution  for  receiving  a  stolen  automobile,  an  instruction 
that,  if  the  jury  should  find  that  the  two  named  persons 
alleged  to  have  taken  the  automobile,  or  either  of  them,  shot 
and  killed  the  owner  and,  as  a  part  of  such  transaction, 
took  possession  of  the  automobile,  the  taking  under  the  cir^ 
cumstances  constituted  a  larceny  and  that  this  would  be  true 
even  though  they  intended  to  rob  the  owner  of  the  car  and  not 
to  steal  it,  was  not  erroneous  as  being  misleading,  uncertain 
or  ambiguous,    pp.  546, 547. 

5.  Receiving  Stolen  Goods. — Instruction. — Applicability  to  Is- 
sues.— In  a  prosecution  for  receiving  a  stolen  automobile,  an 
instruction  on  the  subject  of  conspiracy,  pursuant  to  which 
the  defendant  and  another  procured  automobiles  to  be  stolen 
for  them  to  sell,  in  which  instruction  the  jury  was  told  that, 
if  such  conspiracy  existed,  the  defendant  would  be  bound  by 
all  things  done  and  said  by  his  coconspirator  in  carrying  out 
the  conspiracy,  was  not  erroneous  as  being  inapplicable  to  the 
issues,    pp.  546, 548. 

From  Daviess  Circuit  Court;  James  W.  Ogdon,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Hjrman 
Marco.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Affirmed. 

Alvin  Padgett  and  Hastings,  Allen  &  Alien,  for  appel- 
lant. 

Ele  Stansbury,  Attorney-General,  Ehner  E.  Hastings, 
Dale  F.  Stansbury  and  A.  H.  Greenwood,  for  the  state. 

Harvey,  J. — ^Appellant,  Marco,  was  convicted  by  a 
jury  in  the  Daviess  Circuit  Court  upon  an  affidavit 
charging  him  with  unlawfully  and  feloniously  buying, 
concealing,  and  aiding  in  the  concealment  of  one  Dodge 
Brothers'  automobile,  of  the  value  of  $700,  the  personal 
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chattel  of  one  Andrew  rManos;  that  appellant  then  and 
there  well  knew  the  same  to  have  been  feloniously  stolen 
by  one  Chatten  and  one  Larrison.  Appellant  relies  here 
upon  an  alleged  error  of  the  circuit  court  in  overruling 
his  motion  for  a  new  trial,  the  first  cause  of  which 
is  that  the  verdict  of  the  jury  is  contrary  to  law.  It 
is  not  claimed  that  the  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence. 

In  support  of  the  proposition  that  the  verdict  is  con- 
trary to  law,  it  is  claimed  by  appellant  that  it  appeared 
from  the  evidence  that  the  automobile  was  taken  by 
robbers,  and  not  taken  in  the  commission  of  a  larceny 
thereof. 

Upon  this  point  it  is  sufficient  to  say  that,  even  so, 

every  robbery  includes  a  larceny.     The  affidavit  charges 

a  larceny,  and  the  material  allegations  thereof 

!•  are  established,  even  though  the  transaction 
might  also  be  termed  a  robbery.  The  above 
statement  also  disposes  of  the  proposition  that 

2.  there  is  a  variance,  in  that  the  affidavit  is  not 
supported  by  the  evidence,  for  the  same  reason. 

It  is  further  asserted  that  the  evidence  does  not  sup- 
port a  convict*ion  upon  this  affidavit  for  the  reason  that 
the  ownership  is,  by  the  affidavit,  charged  to  have  been 
in  one  Manos  at  the  time  the  automobile  was  taken; 
whereas,  the  evidence  shows  that  said  Manos  was  dead 
at  said  time,  and  appellant  also  claims  that  the  allega- 
tion in  the  affidavit  that  appellant  knew  said  automobile 
to  have  been  stolen  at  the  time  he  is  charged  to  have 
.  purchased,  concealed  and  aided  in  the  concealment 
thereof,  is  not  supported  by  the  evidence. 

A  statement  of  the  facts  appearing  in  the  evidence  re- 
lating to  this  matter  will  aid  in  the  solution  of  the  two 
propositions  last  referred  to,  and  also  in  determining 
whether  there  was  error  in  the  giving  of  instructions 
Nos.  4V^  and  8  by  the  court  on  its  own  motion. 
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Dewey  Chatten  and  Virgil  Larrison,  who  are  the  per- 
sons charged  with  having  stolen  the  car  in  question, 
testified  for  the  state,  and  it  appears  from  their  testi- 
mony, which  is  very  strongly  corroborated,  that  they 
were  young  men  engaged  in  the  business  of  stealing 
and  disposing  of  automobiles.  They  had,  within  two 
weeks  prior  to  the  theft  charged  in  this  case,  stolen  two 
Ford  automobiles,  and  had  sold  them  to  the  defendant, 
Marco  and  one  Rhodes,  the  witness  stating  that  the  first 
car  was  stolen  in  Terre  Haute,  driven  to  Washington, 
Indiana,  and  sold  to  Charles  Rhodes ;  that  they  first  ne- 
gotiated with  appellant  for  the  sale  of  that  car,  and  that 
at  appellant's  place  of  business  they  met  said  Rhodes, 
and  that  said  Rhodes  proposed  to  trade  for  said  car,  if 
Marco  did  not;  that  they  did  make  a  trade  with  said 
Rhodes,  receiving  a  Marmon  car  and  fifty  dollars  in 
cash ;  that  they  stole  a  second  car  in  Terre  Haute,  took 
it  to  Washington,  Indiana,  going  to  defendant's  house, 
where  defendant,  Marco,  told  them  he  had  a  car  he 
would  trade  them.  This  was  done,  and  they  again  re- 
ceived fifty  dollars  in  cash;  that  appellant  did  not  ask 
the  young  men  where  they  got  either  of  these  cars ;  he 
did  not  say  anything  to  them  when  negotiating  about 
the  first  car  as  to  whether  he  knew  it  had  been  stolen. 
After  he  traded  for  the  car,  he  asked  if  they  had  a  bill 
of  sale  for  it,  and  was  told  that  they  did  not  have,  but 
made  out  a  bill  of  sale  as  they  sat  in  the  car  in  front  of 
the  defendant's  place  of  business.  At  the  time  they 
were  negotiating  about  the  first  car,  defendant  ^said  he 
"knew  how  we  got  the  car,  and  after  that  we  went 
ahead."  Witness  further  stated  that  he  and  Larrison 
stole  a  third  car,  a  Dodge  Brothers'  touring  car,  a  fully 
equipped  car ;  that  they  got  it  from  a  Greek  taxi  driver 
named  Andrew  Manos,  whom  they  met  in  Terre  Haute ; 
that  they  hired  him  to  take  them  for  a  drive  to  Nine- 
Mile  Island;  that  they  thus  traveled  to  a  place  known 


Digiti 


zed  by  Google 


544  SUPREME  COURT  OF  INDIANA, 

Marco  t;.  State — 188  Ind.  540. 

as  Peach  Orchard,  and  after  they  had  made  a  turn  and 
started  back,  Larrison,  who  sat  in  the  rear  seat,  started 
to  "hold  up''  Manos,  and  just  as  he  did  that  Manos 
shifted  the  gears,  the  car  jolted,  and  the  gun  was  acci- 
dentally discharged  and  killed  the  taxi  driver;  that 
thereafter  the  body  of  Manos  was  by  the  witness  and 
Larrison  buried  in  the  creek  bottom ;  that  in  the  even- 
ing of  the  next  day  they  had  a  conversation  with-  ap- 
pellant, Marco,  at  his  residence;  that  Marco  said  the 
car  was  "too  big  for  him  to  handle;"  that  the  witness 
then  told  Marco  that  the  driver  had  been  "knocked  out" 
by  the  other  fellow,  meaning  Larrison;  and  that  appel- 
lant remarked  that  he  did  not  like  to  take  any  chances, 
that  he  would  rather  have  a  smaller  car,  but  told  the 
witness  to  see  him  the  next  morning;  that  appellant  on 
the  next  morning  told  the  witness  he  would  give  him  and 
Larrison  $100  down  and  $150  in  thirty  days  "if  nothing 
came  up  against  the  car;"  that  defendant  told  Chatten 
to  go  and  see  Rhodes  and  then  to  come  back;  that  de- 
fendant told  the  witness  to  go  up  one  street  and  he  would 
go  up  another  street,  and  they  would  meet  in  Rhodes' 
place  of  business.  At  Rhodes'  place  of  business  a  check 
was  written  by  Rhodes  for  $100,  and  that  the  witness 
asked  Rhodes  for  a  bill,  or  receipt,  whereupon  defendant 
Marco,  said  "that  would  throw  too  much  suspicion  on 
us  in  case  we  are  caught,"  and  that  their  word  was 
good.  Appellant,  Marco,  thereupon  gave  to  Rhodes  a 
check  for  fifty  dollars,  at  which  time  witness  asked 
Marco  if  they  were  going  "fifty-fifty"  on  the  deal,  and 
Marco  laughed,  and  said,  "Yes."  The  witness  asked 
Marco  and  Rhodes  if  they  wanted  them  to  bring  another 
automobile,  and  Marco  said  "Yes,"  and  witness  asked 
if  it  would  be  all  right  to  bring  one  Saturday,  and  Marco 
said,  "Yes,"  whereupon  Rhodes  spoke  up  and  said  that 
"would  be  too  soon,"  but  Marco  said  it  would  be  all 
right,  and  either  Rhodes  or  Marco  said  to  "bring  Fords, 
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as  they  are  easier  to  dispose  of;*'  that  Marco  had  said 
in  one  of  the  conversations  in  connection  with  one  of 
the  earlier  trades  that  "Ford  cars  were  easier  to  get 
away  with  than  big  cars."  Rhodes  and  Marco  were 
asked  if  it  would  be  all  right  to  bring  two  cars?,  and, 
after  a  conversation  between  Marco  and  Rhodes,  Marco 
said  it  would  be  all  right,  and  to  come  after  night,  and 
to  bring  them  to  his  home,  and  to  come  in  without  rid- 
ing* around  through  the  streets  of  Washington ;  but,  if 
they  did  come  in  the  daytime,  to  come  to  his  place  of 
business. 

Other  witnesses  testified  as  to  the  existence  of  the  two 
checks  above  referred  to,  and  to  the  fact  that  appel- 
lant stopped  payment  on  the  fifty-dollar  check  he  gave 
to  said  Rhodes. 

Appellant  and  said  Rhodes  denied  most  of  the  facts 
testified  to  by  said  Chatten,  in  so  far  as  Chatten  re- 
counted transactions  and  conversations  had  with  him- 
self. 

It  was  for  the  jury  to  weigh  this  testimony,  and,  hav- 
ing done  so,  the  jury  returned  a  verdict  against  appel- 
lant, and,  on  the  point  made,  we  cannot  say  that  the 
verdict  is  contrary  to  the  evidence. 

Appellant  asserts  that,  as  the  evidence  shows  Manos 

was  dead  at  the  time  the  car  in  controversy  was  taken 

from  him,  it  thus  appears  from  the  evidence  that 

3.  Manos  did  not  at  said  time  own  the  car;  that  it 
belonged  to  his  estate.  The  evidence  tends  to 
show  that  these  young  men  conspired  to  take  said  auto- 
mobile from  Manos  and  sell  it,  and  in  the  execution  of 
their  said  intention  he  was  killed.  Their  intent  to  so 
take  his  car  existed  long  before  his  death,  and,  if  the 
jury  Was  satisfied  of  this,  the  jury  was  justified  in  find- 
ing that  they  had  to  all  intents  and  purposes  stolen  his 
car  prior  to  his  death,  and  that  he  was  the  owner  of  it 
Vol.  188—35 
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at  the  time  it  was  stolen.  Under  these  circumstances 
we  cannot  say  that  the  jury's  verdict  was  contrary  to 
law. 

Appellant  asserts  error  in  the  giving  of  instruction 

No.  4%  and  instruction  No.  8  by  the  court  of  its  own 

motion.     Instruction    No.    Ay^    is   as   follows: 

4.  "(41/2)     It  is  contended  on  the  part  of  the  de- 
fendant in  this  cause  that  Andrew  Manos,  who 

owned  the  Dodge  car  mentioned  in  the  affidavit,  was 
dead  at  the  time  Chatten  and  Larrison  got  said  car, 
and  that  dead  men  cannot  own  property.  It  is  further 
contended  on  behalf  of  the  defendant  that  Chatten  and 
Larrison,  at  the  time  they  got  possession  of  the  car 
mentioned  in  the  affidavit,  that  they  intended  to  hold 
Manos  up  and  rob  him  and  not  to  commit  a  larceny  of 
the  car.  The  court  instructs  you  that  if  you  find  from 
the  evidence  beyond  a  reasonable  doubt,  that  Chatten 
and  Larrison,  or  either  of  them,  shot  and  killed  Manos, 
and  that  at  the  time  of  such  killing,  and  as  a  part  of  said 
transaction  they  took  possession  of  said  car,  then,  the 
court  instructs  you  that  the  taking  of  said  car,  under 
such  circumstances,  was  a  larceny  of  the  car  by  Chatten 
and  Larrison.  In  regard  to  the  contention  that  Chatten 
and  Larrison  intended  to  hold  Manos  up  and  rob  him 
and  did  not  intend  to  commit  the  offense  of  larceny,  the 
court  instructs  you  that  it  would  make  no  difference 
whether  Chatten  and  Larrison  intended  to  rob  Manos 
of  his  car  or  to  steal  it  and  thereby  commit  the  offense 
of  larceny,  as  every  robbery  necessarily  includes  the  of- 
fense of  larceny.'*  Instruction  No.  8  is  as  follows: 
"(8)     If  you  find  from  the  evidence,  beyond  a 

5.  reasonable  doubt,   that  before  the  time   it  is 
charged  in  the  affidavit  that  defendant  received 

the  automobile  mentioned  in  the  affidavit,  from  Virgil 
Larrison  and  Dewey  Chatten,  the  defendant  and  Charles 
Rhodes  entered  into  a  conspiracy  for  the  purpose  of 
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prosecuting  a  common  enterprise  and  that  in  the  prose- 
cution of  such  common  enterprise  and  to  carry  out  the 
object  and  purpose  of  said  conspiracy,  induced  and  pro- 
cured the  said  Larrison  and  Chatten  to  steal  automobiles 
and  bring  them  to  Washington  to  sell,  or  trade  to  the  de- 
fendant or  Rhodes,  and  that  in  pursuance  of  such  con- 
spiracy, the  said  Larrison  and  Chatten  did  steal  auto- 
mobiles and  bring  them  to  Washington  and  sold  or 
traded  said  automobiles  to  the  defendant  or  Rhodes, 
and  that  the  automobile  mentioned  in  the  affidavit  was 
one  of  the  automobiles  stolen  by  Larrison  and  Chatten 
and  brought  by  them  to  Washington,  and  sold  or  traded 
the  same  to  the  defendant,  then,  the  court  instructs 
you  that  the  defendant  in  this  action  would  be  bound 
by  all  of  the  things  done  and  said  by  the  said  Rhodes 
in  promoting  and  to  carry  into  effect  the  objects  and 
purposes  of  the  said  conspiracy." 

Appellant's  propositions  in  regard  to  these  instruc- 
tions are  (1)  that  said  instructions  are  erroneous  under 
any  state  of  facts,  and,  therefore,  this  court  must 

4.  presume  that  the  jury  was  misled  thereby ;  and, 
further,  that  when  considered  in  connection  with 
other  instructions,  these  instructions  tend  to  leave  the 
jury  in  doubt  and  uncertainty  as  to  the  law  in  the  case 
presented  for  their  consideration ;  and,  again,  that  the 
instructions  require  explanation,  and  limit  the  freedom 
of  the  jury  in  considering  the  evidence,  and  are  ambigu- 
ous, obscure,  uncertain,  unintelligible,  meaningless  and 
likely  to  confuse ;  and,  again,  that  said  instructions  de- 
termine the  weight  of  the  evidence  and  the  facts  which 
the  evidence  proves. 

We  are  satisfied  that  neither  instruction  No.  4i/^  nor 
No.  8  is  subject  to  any  of  said  objections,  even  if  it  can 
be  said,  which  we  doubt,  that  said  objections  present  and 
properly  apply  any  of  said  propositions. 

Appellant's  additional  point  as  to  said  instruction  No. 
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8  is  that  No.  8  is  not  applicable  to  the  issues,  and  should 
not  have  been  given. 

While  it  is  true  that  the  issue  made  is  not  against 
Rhodes  and  appellant  for  conspiracy,  the  evidence  dis- 
closes a  situation  making  it  necessary  for  the 
5.    court  to  determine  how  far  the  statements  of 
Rhodes  are  binding  upon  Marco,  in  order  that 
the  court  may  determine  whether  to  admit  the  state- 
ments of  Rhodes  as  tending  to  show  the  guilt  of  Marco 
in  this  case;  therefore  it  was  proper  for  the  court  to 
state  to  the  jury,  as  it  did  in  instruction  No.  8,  that 
if  they  found  such  conspiracy  to  exist,  the  statements 
made  and  the  acts  done  by  Rhodes  in  carrying  out  such 
conspiracy  would  be  binding  upon  appellant. 

We  find  no  error.  The  judgment  of  the  trial  court  is 
affirmed. 

Note. — Reported  in  125  N.  E.  34.  Receiving  stolen  goods: 
what  constitutes  crime,  26  Am.  Dec.  261;  guilty  knowledge,  suf- 
ficiency of  proof,  15  Ann.  Cas.  899.  See  under  (1-3)  34  Cyc  518, 
522,  527. 


Bryan  v.  Mayo. 

[No.  23,328.     Filed  November  19,  1919.] 

1.  Brokers. — Sale  of  Realty. — Parol  Contract  for  ComnUssians. 
— An  alleged  parol  contract  employing  the  defendant  to  sell 
real  estate  for  the  plaintiff,  by  the  terms  of  which  the  de- 
fendant was  to  receive  $25,000,  in  addition  to  his  salary,  when 
$100,000  worth  had  been  sold,  was  within  the  statute  requir- 
ing contracts  for  the  sale  of  realty  to  be  in  writing  (§7463 
Bums  1914,  Acts  1913  p.  638),  even  though  such  sum  was  to 
be  paid  the  plaintiff  for  managing  the  defendant's  sales  force, 
p.  551. 

2.  Brokers. —  Real  Estate. —  Commissions, — Statute. — Construc- 
tion,— Section  7463  Burns  1914,  Acts  1913  p.  638,  applies  to 
all  contracts  by  which  one  person  agrees  to  find  or  procure 
a  purchaser  for  the  real  estate  of  another  in  consideration  of 
a  commission  or  reward;  and  this  is  true  even  though  the 
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restUt  is  to  be  accomplished  in  conjunction  ^with^  or  through 
the  efforts  of,  other  agents,    p.  552. 

From  the  Laporte  Circuit  Court;  James  F.  GaUaher, 
Judge. 

Action  by  Louis  A.  Bryan  against  Alphonso  C.  Mayo. 
From  a  judgment  for  the  plaintiff,  the  defendant  ap- 
peals.   Reversed. 

Otto  J.  Bruce,  Darrow  &  Rowley  and  Hqdges  &  Ridg- 
ley,  for  appellant. 

Frank  E.  Osbom,  Fred  C.  Crumpacker  and  Edwin  H. 
Friedrich,  for  appellee. 

Lairy,  C.  J. — ^Appellee  brought  this,action  in  the  trial 
court  to  recover  on  an  oral  contract  by  the  terms  of 
which  appellant,  as  alleged,  agreed  to  pay  him  the  sum 
of  $25,000,  on  certain  conditions  stipulated  therein. 
There  was  a  verdict  and  judgment  in  favor  of  appellee. 
On  appeal  several  errors  are  assigned  as  cause  for  re- 
versal, most  of  which  need  not  be  considered.  As  rea- 
sons for  a  new  trial  it  was  stated  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict,  and  that  the  court 
erred  in  refusing  the  request  of  appellant  to  instruct 
the  jury,  at  the  close  of  the  evidence,  to  return  a  verdict 
in  favor  of  appellant. 

Appellant  asserts  that  the  contract  on  which  the  ver- 
dict is  based  is  invalid  because,  as  shown  by  the  com- 
plaint and  the  evidence,  it  was  a  contract  for  the  pay- 
ment of  a  sum  of  money  by  him  as  a  commission  or  re- 
ward to  appellee  for  the  finding  or  procuring  by  him  of 
purchasers  for  real  estate  belonging  to  appellant  within 
the  meaning  of  §7463  Bums  1914,  Acts  1913  p.  638, 
which  provides  that  no  such  contract  shall  be  valid  un- 
less the  same  shall  be  in  writing,  signed  by  the  owner  of 
such  real  estate  or  his  legally  appointed  and  duly  quali- 
fied representative. 

The  evidence  of  appellee  shows  that  he  went  to  Gary, 
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Indiana,  to  work  for  appellant  in  1907,  while  appellant 
was  in  Florida  with  his  invalid  wife.  He  commenced 
working  on  a  salary  of  $100  a  month,  and  continued  to 
work  under  that  arrangement  until  August,  1908,  when 
he  ceased  to  work  on  a  salary  and  commenced  to  sell  ap- 
pellant's real  estate  on  commission.  When  appellee 
commenced  selling  on  commission  it  was  agreed  that  he 
should  receive  $100  for  each  lot  sold  by  him,  and  that 
he  should  recieive  one-half  of  all  payments  made  until 
his  commission  was  paid.  In  1911  his  commission  was 
increased  by  agreement  to  $125  for  each  lot  sold.  In 
1912  a  written  contract  was  made,  in  which  a  commis- 
sion of  $150  for  each  lot  sold  was  provided.  Appellee 
continued  selling  appellant's  lots  under  the  terms  stated 
until  1913,  when  he  severed  his  relation  with  appellant. 
Appellee  testified  that,  after  he  had  begun  selling  real 
estate  on  commission,  he  had  a  conversation  with  appel- 
lant, in  which  he  told  him  that  he  did  not  think  he  was 
making  enough  money  for  what  he  felt  he  was  capable 
of  doing.  According  to  appellee's  testimony,  appellant 
said:  "I  want  you  to  stay  with  me.  There  is  enough 
property  here  to  make  us  all  rich  and  I  am  well  pleased 
with  the  prices  you  are  getting,  the  business  you  are 
getting,  and  you  will  see  when  you  are  through  with  me 
that  you  will  be  pleased  to  have  remained  with  me." 
Appellee  then  said :  "Well,  I  would  like  to  have  some 
definite  understanding  as  to  what  I  am  to  get.*'  Ap- 
pellant said:  "Well,  I  will  tell  you  what  I  will  do. 
After  one  hundred  thousand  dollars'  worth  of  property 
will  have  been  sold,  you  will  get  twenty-five  thousand 
dollars.*'  Appellee  said :  "And  I  will  continue  also  with 
my  $100  commission  per  lot?**  Appellant  said:  "Oh, 
certainly,  certainly,  this  will  be  extra."  Appellee  said: 
"Well,  if  I  can  have  the  permission  to  raise  the  prices 
as  I  see  fit,  I  will  accept  that  offer.**  Appellant  said: 
"Well  that  is  all  right,  don*t  raise  it  too  high.** 
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In  his  testimony  in  chief  appellee  stated  that  the 
conversation  just  related  occurred  in  the  fall  of  1909, 
at  the  house  of  appellant  in  Gary,  while  his  invalid  wife 
was  present,  but  after  it  was  shown  that  appellant  took 
his  wife  to  California  in  the  fall  of  1908,  and  that  he 
remained  there  with  her  until  her  death  in  the  spring 
of  1910,  and  that  he  was  not  in  Gary  at  any  time  be- 
tween those  dates,  appellee  again  took  the  witness  stand 
and  stated  that  he  was  mistaken  as  to  the  date,  and  that 
the  conversation  occurred  in  the  fall  of  1908.  Appel- 
lant denies  that  any  such  conversation  occurred  at  any 
time.  Appellee  testified  that  he  had  charge  of  the  sell- 
ing department,  and  that  appellant  told  the  other  agents 
that  appellee  was  taking  care  of  the  selling  department, 
and  that  they  would  be  under  his  dictation  and  direction. 
He  also  stated  that  he  hired  the  agents. 

It  is  the  theory  of  appellee  that  the  verbal  contract 

set  out  was  an  agreement  on  the  part  of  appellee  to  act 

as  sales  manager  for  appellant  in  employing  other 

1.  agents,  directing  their  operations,  and  assisting 
them  in  closing  their  sales,  and  that  it  was  for 
this  service  that  appellant  agreed  to  pay  him  $25,000 
when  the  total  sales  had  reached  $100,000.  There  was 
nothing  stated  in  the  conversation  on  which  appellee 
relies  as  establishing  the  contract  which  would  indicate 
that  appellee  was  to  act  for  appellant  in  any  other  ca- 
pacity than  that  of  an  agent  to  sell  real  estate;  but, 
even  though  the  language  of  the  conversation,  when 
considered  in  the  light  of  the  other  testimony  relating 
to  the  character  of  the  services  which  appellee  was 
rendering  at  the  time  the  conversation  occurred  and 
which  he  continued  to  render  thereafter,  and  in  the 
light  of  other  statements  made  by  appellant  as  shown 
by  the  evidence,  should  be  given  the  construction  for 
which  appellant  contends,  still  it  would  amount  to  noth- 
ing more  than  an  agreement  on  the  part  of  appellant 
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to  pay  appellee  $25,000  on  the  consideration  that  appel- 
lee, through  his  own  efforts  as  a  salesman,  and  by  di- 
recting and  assisting  other  agents,  would  find  pur- 
chasers and  close  sales  of  real  estate  belonging  to  ap- 
.  pellant  amoimting  to  $100,000  in  the  aggregate. 

Appellee  cites  and  relies  on  the  case  of  Sherman  V. 
Clear  View  Orchard  Co.  (1915),  74  Ore.  240,  145  Pac. 
264,  as  sustaining  his  theory.  Under  the  facts  of  that 
case  appellee  agreed  to  organize  agencies  in  different 
cities,  and  to  dispose  of  orchard  tracts  owned  by  appel- 
lant through  such  agencies,  and  to  receive  as  compen- 
sation five  per  cent,  of  the  aggregate  siales.  The  con- 
tract rested  in  parol,  and  the  appellant  invoked  the  ap- 
plication of  a  statute  similar  to  the  section  of  our  statute 
heretofore  cited.  The  court  held  that  the  statute  did 
not  apply  to  the  contract  shown  by  the  evidence.  This 
court  has  a  high  regard  for  the  decisions  of  the  courts 
of  last  resort  in  other  states;  but  after  a  thoughtful 
consideration  of  the  case  cited  it  is  unable  to  adopt  the 
conclusion  reached  by  the  Oregon  court  as  to  the  appli- 
cability of  the  statute  to  a  case  of  this  kind.  The 
authorities  cited  to  sustain  the  conclusion  do  not  bear 
directly  on  the  question  involved,  and  the  reasons  ad- 
duced in  support  of  it  do  not  appear  to  be  very  cogent. 

No  other  decisions  directly  in  point  have  been  cited, 
and  the  research  of  the  court  has  failed  to  disclose  any 
such  authorities.  There  are  some  cases  bearing  indi- 
rectly on  the  question  which  seem  to  support  the  con- 
clusion reached  in  this  opinion.  Stout  V.  Humphrey 
(1903) ,  69  N.  J.  Law  436,  55  Atl.  281 ;  Dolan  V.  O'Toole 
(1900),  129  Cal.  488,  62  Pac.  92. 

The  statute  under  consideration  is  one  of  a  number 

of  statutes  to  prevent  frauds  and  perjuries;  and,  like 

other  similar  statutes,  it  was  intended  to  prevent 

2.  the  perpetration  of  frauds  by  perjured  testimony 
to  support  alleged  parol  contracts  in  certain 
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cases.  The  statute  under  consideration  applies  to  all 
contracts  by  which  one  person  agrees  to  find  or  procure 
a  purchaser  for  the  real  estate  of  another  in  consider- 
ation of  a  commission  or  reward.  The  contract  dis- 
closed by  the  evidence  is  clearly  within  the  provisions  of 
the  statute.  Before  appellee  could  assert  any  right  to 
receive  payment  of  the  sum  stipulated  in  the  contract, 
even  though  it  were  in  writing,  it  would  have  been  in- 
cumbent on  him  to  find  purchasers  and  close  sales  for 
real  estate  of  appellant  amounting  in  the  aggregate  to 
the  sum  stipulated.  This  result  was  to  be  accomplished 
through  his  efforts  in  conjunction  with  the  efforts  of 
other  agents  under  his  dictation  and  control.  The  pay- 
ment of  his  compensation  or  reward  depended  on  the 
attainment  of  the  result  stated,  and  it  could  not  be 
earned  in  any  other  way.  The  contract  falls  within  the 
meaning  and  intent  of  the  statute  providing  that  such 
contracts  shall  be  invalid  if  not  in  writing,  and  this  is 
true  even  though  it  be  given  the  construction  most  favor- 
able to  appellee's  contention. 

The  court  should  have  directed  the  jury  at  the  conclu- 
sion of  the  evidence  to  return  a  verdict  in  favor  of  the 
defendant. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Note. — Reported  in  124  N.  E.  873.  Sale  of  real  estate:  com- 
mission, necessity  for  written  contract,  44  L.  R.  A.  601,  9  L. 
R.  A.  (N.  S.)  933,  13  Ann.  Cas.  977,  Ann.  Cas.  1915A  1133. 
See  under  (1,  2)  9  C.  J.  558,  600. 
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SOURBIER  ET  AL.  V.  BrOWN. 

[No.  23,249.    Filed  June  25,  1919.     Rehearing  denied  Novem- 
ber 20,  1919.] 

1.  Libel  and  Slander. — Publication. — ^The  actionable  wrong  in 
libel  is  the  publication  of  the  false  and  defamatory  writing, 
p.  558. 

2.  Libel  and  Slander. — Joint  and  Several  Liability. — The  writer 
and  a  person  making  publication  of  a  libel  are  jointly  and  sev- 
erally liable,    p.  559. 

3.  Libel  and  Slander. — "Prima/ry  Publication." — Mailing. — ^The 
sending  of  a  libelous  circular  letter  by  mail  constitutes  a  pri- 
mary or  original  publication  thereof  as  to  persons  reading  the 
letter,    p.  559. 

4.  Libel  and  Slander.— "SeconAiry  Publication.** — ^The  exhibit- 
ing or  remailing  of  a  libelous  letter  by  a  person  receiving  it 
constitutes  a  secondary  publication,    p.  559. 

5.  Libel  and  Slander. — Joint  Actions, — ^A  joint  action  cannot 
be  maintained  against  the  maker  of  a  secondary  publication 
and  the  makers  of  the  primary  publication  for  the  recovery 
of  all  damages  resulting  from  the  primary  publication,    p.  559. 

6.  Libel  and  Slander. — Secondary  Publication. — Liability. — The 
maker  of  a  secondary  publication  of  libelous  matter  is  liable 
for  the  consequences  thereof,  but  he  is  not  responsible  for  a 
primary  publication  in  which  he  did  not  participate,     p.  559. 

7.  Libel  and  Slander. — Copying  Prima/ry  Publication. — LiahH- 
ity. — A  person  who  copies  primary  libelous  matter  and  pub- 
lishes or  otherwise  distributes  copies  thereof  is  guilty  of  pub- 
lishing a  new  and  distinct  libd  for  the  consequences  of  which 
he  is  responsible  to  the  exclusion  of  the  makers  of  the  primary 
publication,    p.  560. 

8.  Trial. — Verdict. — Special  Interrogatories. — Answers  to  spe- 
cial interrogatories  cannot  prevail  against  the  general  verdict 
unless  they  clearly  find  facts  that  cannot  be  reconciled  with 
the  general  verdict,    p.  560. 

9.  Libel  and  Slander. — Verdict. — Special  Interrogatories. — ^In 
a  libel  action  against  two  defendants  as  joint  tort-feasors,  in 
which  a  joint  verdict  and  a  joint  judgment  were  rendered,  an 
answer  to  a  special  interrogatory  negativing  a  charge  of  con- 
spiracy on  the  part  of  one  of  the  defendants  as  to  the  publica- 
tion of  the  libelous  matter  was  not  in  conflict  with  the  gefieral 
verdict  which  did  not  rest  solely  on  the  charge  of  conspiracy 
contained  in  the  complaint,  there  being  other  allegations  that 
such  defendant  composed  the  libelous  matter,  procured  it  to 
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be  published  and  participated  in  the  publication,  the  proof  of 
any  one  of  which  would  render  him  jointly  liable  with  another 
participating  therein,    p.  561. 

10.  Libel  and  Slander. — VerdicU — Special  Interrogatories, — 
Conflict. — In  a  libel  action  against' two  defendants  jointly,  in 
which  a  joint  verdict  and  a  joint  judgment  were  rendered,  an 
answer  to  a  special  interrogatory  finding  that  one  of  the  de- 
fendants either  composed  the  letter  or  caused  it  to  be  published, 
it  not  showing  which  of  the  two  acts  he  did,  is  not  in  conflict 
with  ^he  general  verdict,  as  the  court  on  appeal  will  regard 
the  general  verdict  as  finding  that  such  defendant  did  both  of 
such  acts  as  charged  in  the  complaint,    p.  561. 

11.  Trial. — Verdict, — Special  Interrogatories. — Presumptions, — 
Where  an  answer  to  an  interrogatory,  when  considered  in  con- 
nection with  the  interrogatory  to  which  it  is  responsive  and 
with  other  interrogatories  and  answers  relating  to  the  same 
subject,  is  not  doubtful  and  uncertain,  but  is  susceptible  of  a 
reasonable  meaning  consistent  with  the  general  verdict,  it^is 
the  duty  of  the  court  to  uphold  the  general  verdict,  since  all 
presumptions  are  indulged  in  its  favor,    p.  562. 

12.  Appeal. — Sufficiency  of  Evidence, — Answers  to  Interrogor- 
tories, — In  determining  whether  the  evidence  is  sufficient  to 
support  the  verdict,  answers  to  interrogatories  will  be  accepted 
as  establishing  facts  so  found,  unless  there  is  a  total  want  of 
evidence  to  sustain  it.    p.  565. 

13.  Libel  and  Slander. — Evidence, — Suffi^^ieney, — ^In  an  action 
for  libel,  evidence  that  the  defendant  told  witnesses  before  the 
publication  of  the  alleged  libelous  matter  that  such  matter 
would  appear  concerning  the  plaintiff  and  the  testimony  of  the 
plaintiff  that  such  defendant  had  said  to  him,  "Oh  I  will  show 
you  up  good  and  proper  *  *  ♦,  l  will  show  up  your  con- 
sistency," with  other  similar  evidence,  is  held  sufficient  to  sus- 
tain the  verdict  that  such  defendant  composed  the  libelous  mat- 
ter and  caused  it  to  be  published,    p.  566. 

14.  Torts. — Joint  Liability. — ^A  person  is  not  liable  as  a  joint 
tort-feasor  unless  he  participated  in  the  wrongful  act  which 
caused  the  injury,    p.  567. 

15.  Libel  and  Slander. — Joint  Liability, — ^In  an  action  for  libel 
against  two  defendants,  a  showing  that  both  participated  in 
the  unlawful  act  is  sufficient  to  create  joint  liability,  it  being 
unnecessary  that  they  acted  with  a  common  motive  or  design, 
p.  568. 

16.  Trial. — Instructions, — Necessity  of  Requests, — In  a  libel  ac- 
tion against  two  defendants,  an  instruction  that,  if  either  de- 
fendant participated  in  the  publication  of  the  libel,  to  find 
against   such   person   or  persons   so  participating,  was   not 
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erroneous  for  failing  to  distinguish  between  primary  and  sec- 
ondary publication,  where  the  defendant  objecting  claimed  he 
was  liable  only  for  republication,  but  tendered  no  instruction 
on  that  theory,    p.  568. 

17.  Libel  and  Slandeb. — InstruetUma, — Necessity  of  Requests. 
— ^In  an  action  for  libel,  where  one  of  two  defendants  claimed 
he  was  liable  only  for  a  secondary,  and  not  a  primary,  publica- 
tion of  the  libel,  an  instruction  that,  if  such  secondary  publica- 
tion was  established,  then  both  defendants  were  liable,  is  in- 
complete, but  not  erroneous  in  the  absmice  of  a  tender  of  a 
complete  instruction  on  the  subject  by  the  party  objecting, 
p.  569. 

18.  Libel  and  Slandeil — Instruetians. — Reversible  Error, — 
Where  one  of  two  defendants  claimed  he  was  liable  only  for 
secondary,  and  not  a  primary,  publication  of  a  libel,  an  instruc- 
tion authorizing  only  one  basis  for  estimating  damages,  which 
was  applicable  only  to  a  verdict  for  a  primary  publication,  was 
erroneous,  where  another  instruction  authorized  a  verdict  for 
the  plaintiff  based  on  a  secondary  publication  alone,  since  the 
jury  must  have  understood  that  the  damages  to  be  awarded 
against  such  defendant  for  participation  in  the  secondary  pub- 
lication should  rest  on  the  same  basis  as  though  he  had  par- 
ticipated in  the  primary  publication,    p.  570. 

19.  Appeal. — Failure  to  File  Briefs, — DismissctL — ^Where  an  ap- 
pellant filed  no  briefs  in  support  of  his  assignments  of  error, 
the  appeal  will  be  dismissed,    p.  572. 

From  Hendricks  Circuit  Court;  George  W.  BriU, 
Judge. 

Action  by  George  W.  Brown  against  Edward  G.  Sour- 
bier and  William  Hansman.  From  a  judgment  for 
plaintiff,  the  defendants  appeal.    Reversed. 

Frank  C.  Gromnger,  Taylor  E.  Groninger,  Ella  M. 
Groninger,  Michael  A.  Ryan,  John  C.  Rttckelshaus, 
Russell  J.  Ryan,  Joseph  B.  Keating  and  Martin  M.  Hugg, 
for  appellants. 

Charles  T.  Hanna,  Thomas  A.  Daily,  Otis  E.  GuUey 
and  Edgar  M.  Blessing,  for  appellee. 

Lairy,  C.  J. — ^This  is  an  appeal  from  a  judgment  for 
$25,000  rendered  in  an  action  brought  by  appellee 
against  appellant  Edward  G.  Sourbier  and  William 


Digiti 


zed  by  Google 


MAY  TERM,  1919.  557 

Sourbier  v.  Brown— 188  Ind.  554. 

Hansman.  The  complaint  is  based  on  a  certain  circular 
letter  set  out  in  the  complaint  and  alleged  to  be  false, 
defamatory  and  libelous.  The  complaint  charges  that 
Sourbier  and  his  codefendant,  Hansman,  and  each  of 
them,  conspired  together  and  with  their  coconspirators 
for  the  purpose  of  defeating  appellee  as  a  candidate  for 
election  to  the  office  of  treasurer  of  Marion  county,  at 
the  election  of  1914,  for  which  office  appellant  Sourbier 
was  one  of  the  opposing  candidates,  and  to  blacken  and 
destroy  appellee's  good  reputation  in  the  city  of  Indian- 
apolis and  Marion  county,  and  to  expose  him  to  public 
disgrace,  ridicule,  hatred  and  contempt.  To  that  end,  it 
is  alleged,  the  appellant  Sourbier  and  his  codefendant, 
Hansman,  and  each  of  them,  did  compose,  print  and  pub- 
lish the  circular  letter  set  out  in  the  complaint.  The 
complaint  further  alleges  that  there  were  at  the  time 
of  such  publication  72,388  registered  voters  in  Marion 
county,  and  that  appellant  Sourbier  and  his  codefend- 
ant, Hansman,  and  their  coconspirators  planned  to  place 
a  copy  of  said  circular  letter  in  the  hands  of  every  voter 
just  prior  to  the  election,  and  to  that  end  Hansman, 
who  owned  a  printing  establishment,  printed  100,000 
copies  of  said  circular  letter  for  a  consideration  paid 
him  by  appellant  Sourbier,  and  that  Sourbier  and  his 
codefendant,  Hansman,  and  each  of  them  and  their  co- 
conspirators and  agents  mailed  and  caused  to.be  mailed 
and  delivered  by  United  States  mail  a  copy  of  said  cir- 
cular letter  to  each  and  every  registered  voter  in  Marion 
county  on  the  Saturday  and  Sunday  immediately  preced- 
ing the  general  election  of  1914. 

Enough  of  the  substance  of  the  complaint  is  set  out  to 
indicate  how  the  questions  presented  and  later  discussed 
arise.  The  verdict  returned  by  the  jury  was  against 
both  defendants  jointly,  and  the  judgment  followed  the 
verdict. 

Appellant  Sourbier  asserts  that  the  facts  disclosed 
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at  the  trial  show  that  the  original  publication  consisted 
in  mailing,  circulating,  and  otherwise  distributing  the 
circular  letters  to  the  voters  of  Marion  county,  and  that 
he  did  not  in  any  way  advise  or  procure  that  publica- 
tion to  be  made,  and  that  he  did  not  in  any  way  act  or 
participate  in  the  making  of  that  publication  either  di- 
rectly or  indirectly,  and  that  he  had  nothing  to  do  with 
composing  or  printing  the  circular  letter  or  causing  it 
to  be  published  in  the  first  instance.  He  admits  that 
he  had  two  copies  of  the  letter  in  his  possession,  one  of 
which  was  handed  .to  him  on  the  street,  and  the  other 
of  which  he  received  through  the  mail ;  and  he  further 
admits  that  he  showed  one  of  the  copies  in  his  posses- 
sion to  certain  of  his  friends  and  acquaintances.  Under 
this  state  of  facts,  which  appellant  claims  to  be  dis- 
closed by  the  record  beyond  controversy,  he  takes  the 
position  that  he  is  not  liable  under  the  law  for  any  dam- 
age caused  by  the  original  publication  either  jointly 
with  his  codef endant  or  severally.  His  position  is  that 
he  could  be  held  answerable  under  the  law  only  for  the 
damages  occasioned  by  the  publication  which  he  made 
or  participated  in  making,  and  that  under  the  rule  so 
stated  he  could  be  held  liable  for  the  damage  only  which 
resulted  from  the  new  publication  or  republication  of 
the  circular  in  his  possession  by  him  in  exhibiting  it  to 
certain  of  his  friends.  He  concedes  that,  as  to  any  dam- 
age resulting  from  the  republication  made  by  him,  the 
law  makes  him  liable  either  individually  or  jointly  with 
the  original  publisher  at  the  option  of  the  injured  party. 

The  court  is  of  the  opinion  that  the  position  of  ap- 
pellant is  correct  as  to  the  law  when  applied  to  a  state 
of  facts  such  as  he  claims  to  exist  in  this  case. 

The  actionable  wrong  in  libel  is  the  publication  of  the 

false  and  defamatory  writing.    A  person  who  composes 

and  reduces  to  writing  a  libelous  article  against 

1.    another  does  not  thereby  commit  an  actionable 
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wrong,  so  long  as  he  does  not  publish  it  or  per- 
mit it  to  come  into  the  hands  of  others;  but  if  he 

2.  publishes  it,  or  if  another  gets  possession  of  it, 
either  with  or  without  his  consent,  a  publication 

by  such  other  person  makes  the  original  composer  and 
writer  liable  for  all  damages  occasioned  by  the  publica- 
tion. The  writer  and  the  person  making  the  publica- 
tion are  both  jointly  and  severally  liable  in  such  a  case. 
Townshend,  Slander  and  Libel,  §§115, 116 ;  Odgers,  Libel 
and  Slander  257;  MiUer  V.  Butler  (1850),  60  Mass.  (6 
Cush.)  71;  Indianapolis  Sun  Co.  v.  HorreU  (1876),  53 
Ind.  527. 

The  sending  of  a  libelous  circular  letter  by  mail  con- 
stitutes a  publication  of  the  libelous  matter  therein  con- 
tained to  every  person  who  reads  such  letters. 

3.  This  may  be  termed  the  original  or  primary  pub- 
lication. If  a  person  who  receives  one  of  such 
letters  exhibits  it  to  another  or  remails  it,  either 

4.  of  such  acts  would  constitute  a  republication  of 
the  libelous  matter  to  all  who  learn  its  contents 

as  a  result  of  the  exhibition  or  remailing.  This  may 
be  termed  a  secondary  publication.  The  person  injured 
may  sue  all  who  participate  in  making  the  original  pub- 
lication either  jointly  or  severally  and  recover  for  all 
resulting  damages.  Belo  v.  Fviler  (1892),  84  Tex.  450, 
19  S.  W.  616,  31  Am.  St.  75. 

He  cannot  maintain  a  joint  action,  however,  against 
the  maker  of  a  secondary  publication  and  those  respon- 
sible for  the  primary  publication  for  the  recovery 

5.  of  all  damages  resulting  from  the  primary  publi- 
cation.   Union  Associated  Press  v.  Heath  (1900) , 

49  App.  Div.  247,  63  N.  Y.  Supp.  96. 

The  maker  of  a  secondary  publication  is  liable  for  the 
consequences  of  the  publication  which  he  makes  or  par- 
ticipates in  making,  but  he  cannot  be  held  respon- 

6.  sible  for  the  results  of  the  primary  publication 
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unless  it  is  shown  that  he  also  made  that  or  par- 
ticipated in  making  it.    By  the  term  "secondary 

7.  publication/'  as  here  used,  is  meant  a  republica- 
tion by  exhibiting,  remailing  or  otherwise  dis- 
seminating the  original  written  or  printed  article.  It 
does  not  include  the  dissemination  of  copies  of  the  orig- 
inal libelous  article.  A  person  who  copies  the  original 
libelous  article  and  publishes  or  otherwise  disseminates 
the  copies  is  guilty  of  publishing  a  new  and  distinct  libel 
for  the  consequences  of  which  he  is  responsible  to  the 
exclusion  of  those  who  made  the  primary  publication. 
Thus  the  publisher  of  a  newspaper  containing  a  libelous 
article  cannot  be  held  for  damages  occasioned  by  other 
newspapers  copying  and  publishing  the  article.  Hays 
V.  Perkins  (1899) ,  22  Tex.  Civ.  App.  198,  54  S.  W.  1071; 
Saunders  V.  Mills  (1829),  6  Bing.  213;  Palmer  V.  N.  Y. 
News  Pub.  Co.  (1898),  31  App.  Div.  210,  52  N.  Y.  Supp. 
540. 

As  stated,  the  complaint  seeks  to  recover  damages 

against  both  defendants  jointly  and  severally  resulting 

from  the  primary  publication  of  the  circular  let- 

8.  ter.    The  case  was  tried  on  that  theory  and  re- 
sulted in  a  joint  verdict  and  a  joint  judgment 

Appellant  asserts  that  the  answers  to  the  interrogatories 
show  affirmatively  that  appellant  Sourbier  had  no  part 
in  the  making  of  the  primary  publication.  If  appellant 
is  correct  in  this  statement,  the  general  verdict  cannot 
stand  as  against  the  interrogatories;  but,  such  answers 
cannot  prevail  against  the  general  verdict  unless  they 
clearly  and  unequivocally  find  a  fact  or  facts  which  can- 
not be  reconciled  with  the  verdict  rendered. 

In  determining  whether  the  answers  to  the  interroga- 
tories are  in  conflict  with  the  general  verdict,  the  court 
can  consider  only  the  issues,  the  general  verdict  and  the 
interrogatories  and  answers  thereto.  In  passing  on  the 
question  thus  presented  the  court  regards  the  general 
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verdict  as  deciding  every  issue  of  fact  in  favor  of  the 
prevailing  party,  and,  so  regarded,  the  general  verdict 
amounts  to  a  finding  in  favor  of  the  prevailing  party  of 
every  fact  essential  to  sustain  and  uphold  the  verdict 
and  a  finding  against  the  losing  party  on  every  fact  nec- 
essary to  constitute  an  affirmative  defense.  Unless  the 
answers  to  interrogatories  clearly  and  unequivocally  find 
against  the  prevailing  party  as  to  a  fact  or  facts  which 
are  indispensably  necessary  to  sustain  his  right  to  re- 
cover, or  find  a  fact  or  facts  in  favor  of  the  losing  party 
which  are  sufficient  to  constitute  a  defense,  the  general 
verdict  must  stand  as  against  the  assault  mude  by  the 
motion  for  judgment  on  the  interrogatories. 

Appellant  Sourbier  was  sued  as  a  joint  tort-feasor 
with  William  Hansman.  A  verdict  was  returned 
against  both  defendants  jointly,  and  a  joint  judgment 
was  rendered.  Appellant  Sourbier  asserts  that  facts 
are  found  by  answers  to  the  interrogatories  which  show 
clearly  and  unequivocally  that  he  was  not  a  joint  tort- 
feasor with  his  codefendant  either  in  composing  or 
printing  the  alleged  libelous  letter  or  in  making  the 
original  publication  of  such  letter,  and  that  he  did  not 
conspire  with  his  codefendant  to  print  and  publish  such 
letter  as  alleged  in  the  complaint.  Appellant  does  not 
claim  that  the  answers  to  the  interrogatories  are  other- 
wise in  conflict  with  the  general  verdict. 

Interrogatory  No.  4  finds  that  appellant  Sourbier  did 
not  at  any  time  advise,  counsel  or  conspire  with  his  co- 
defendant  to  publish  any  libel  against  appellee. 

9,  This  finding  negatives  the  charge  of  conspiracy 
contained  in  th6  complaint;  and  if  the  verdict 
rested  solely  on  that  charge  it  could  not  stand. 

10.  The  verdict,  however,  does  not  rest  solely  on  that 
charge.     If  appellant  Sourbier  composed  the  let- 
ter or  procured  it  to  be  printed  or  actively  participated 
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in  its  original  publication,  he  would  be  a  joint  tort-feasor 
with  the  others  who  participated  in  bringing  about  the 
original  publication  of  the  letter,  and  would  be  jointly 
liable  with  them  for  all  damages  resulting  from  such 
publication.  Interrogatory  No.  5  is  double  and  is  also 
in  the  alternative.  It  finds  that  appellant  Sourbier 
either  composed  the  letter  or  that  he  caused  it  to  be 
published,  but  the  court  cannot  determine  from  the  in- 
terrogatory and  answer  which  of  the  two  acts  he  did. 
In  passing  on  the  question  under  consideration  the  court 
regards  the  general  verdict  as  finding  that  he  did  both 
of  such  acts  as  charged  in  the  complaint.  It  thus  ap- 
pears that  this  interrogatory  is  not  in  conflict  with  the 
general  verdict.  It  is  not  required  to  aid  it  and  it  does 
not  in  any  manner  conflict  with  it.  This  interrogatory 
is  therefore  without  force  or  effect  and  cannot  be  con- 
sidered. 

The  other  answers  relied  on  as  being  in  conflict  with 

the  general  verdict  find  that  appellant  Sourbier  and  his 

codef  endant  were  not  acquainted  prior  to  the  elec- 

11.  tion  of  1914 ;  that  Sourbier  did  not  at  any  time 
have  in  his  possession  more  than  two  of  the  cir- 
cular letters  concerning  appellee ;  that  he  exhibited  the 
circular  received  by  him  to  certain  of  his  friends  and 
acquaintances ;  that  when  he  exhibited  such  letter,  he 
did  not  know  or  vouch  for  the  truthfulness  of  the  state- 
ments contained  therein;  and  that  he  never  did  more 
than  exhibit  such  circular  to  certain  friends  and  ac- 
quaintances. The  facts  that  appellant  Sourbier  did  not 
know  his  codefendant,  who  is  charged  with  printing  the 
circular  letter,  prior  to  the  time  of  its  publication,  and 
that  he  did  not  advise,  counsel,  or  conspire  with  him 
to  publish  or  circulate  it,  do  not  negative  the  facts  that 
he  composed  it  and  caused  it  to  be  originally  published 
and  circulated  as  charged  in  the  complaint  and  as  found 
by  the  general  verdict.     If  he  did  either,  or  if  he  actively 
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participated  with  his  codefendant  in  either,  he  was  a 
joint  tort-feasor  with  respect  to  the  original  publication. 
It  is  asserted  that  the  answer  to  interrogatory  No.  14,  in 
which  the  jury  found  that  appellant  Sourbier  did  no 
more  than  exhibit  the  circular  letter  received  by  him  to 
certain  friends  and  acquaintances,  negatives  the  fact 
that  he  had  done,  or  participated  in  doing,  anything 
with  reference  to  composing  it  or  procuring  it  to  be 
printed  or  published  in  the  first  instance.  If  the  answer 
taken  in  connection  with  the  interrogatory  to  which  it 
is  addressed  and  the  other  interrogatories  on  the.  same 
subject,  conveys  the  meaning  ascribed  to  it  by  appellant 
with  such  clearness  and  certainty  as  to  preclude  any 
other  meaning  consistent  with  the  general  verdict,  the 
court  would  be  required  to  adopt  that  meaning  and  give 
effect  to  it  in  deciding  the  question  presented.  Given 
that  meaning,  the  answer  under  consideration  would 
amount  to  a  finding  that  appellant  Sourbier  did  not  com- 
pose the  alleged  libelous  letter,  and  that  he  did  not  cause 
it  to  be  printed,  and  that  he  did  not  in  any  way  partici- 
pate in  the  original  publication  of  the  article.  The  ef- 
fect of  such  a  finding  would  be  to  overthrow  the  general 
verdict  which  is  based  on  the  joint  tortious  acts  of  ap- 
pellant and  his  codefendant  in  making  the  original  pub- 
lication of  the  circular  letter.  On  the  other  hand,  if 
the  answer,  when  considered  in  connection  with  the  in- 
terrogatory to  which  it  is  responsive  and  with  the  inter- 
rogatories and  answers  relating  to  the  same  subject,  is 
doubtful  and  uncertain  in  its  meaning,  and  if  it  is  sus- 
ceptible of  a  reasonable  meaning  consistent  with  the 
general  verdict,  it  is  the  duty  of  the  court  to  adopt  such 
meaning  and  uphold  the  general  verdict.  All  presump- 
tions are  indulged  in  favor  of  the  general  verdict. 
Lavene  V.  Friedrichs  (1917),  186  Ind.  333,  115  N.  E. 
324,  116  N.  E.  421. 

The  answer  to  interrogatory  No.  7  finds  that  appel- 
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lant  Sourbier  never  had  more  than  two  of  the  circular 
letters  in  his  possession.  By  the  answer  to  interroga- 
tory No.  12  the  jury  finds  that  he  exhibited  the  circular 
letter  received  by  him  to  certain  of  his  friends.  The 
answer  to  interrogatory  No.  13  finds  that  at  such  time 
he  did  not  know  or  vouch  for  the  truthfulness  of  the 
statements  contained  therein,  and  the  answer  to  inter- 
rogatory No.  14  finds  that  he  never  did  more  than  ex- 
hibit such  circular  to  certain  friends.  These  interroga- 
tories were  directed  to  the  conduct  of  appellant  Sourbier 
in  connection  with  the  particular  copies  of  the  circular 
letter  in  his  possession  and  the  exhibition  of  such  letter  to 
certain  of  his  friends.  By  the  thirteenth  interrogatory 
the  attention  of  the  jury  was  directed  to  his  conduct  at 
the  time  he  exhibited  those  letters  to  friends,  and,  in  re- 
sponse to  the  question  therein  contained,  it  answered 
that  he  did  not  know  or  vouch  for  the  truth  of  the  state- 
ments contained  in  the  letter.  In  answer  to  the  inter- 
rogatory next  following  the  jury  stated  that  he  never 
did  more  than  exhibit  such  circular  letter  to  certain 
friends.  Wlien  the  answer  to  interrogatory  No.  14  is 
considered  in  connection  with  the  interrogatory  and  the 
answer  immediately  preceding  it  and  the  other  inter- 
rogatories and  answers  relating  to  the  same  subject,  its 
meaning  and  application  are  open  to  great  doubt  and 
uncertainty.  The  jury  may  have  understood  that  in- 
terrogatory No.  14  had  reference  to  the  conduct  of 
Sourbier  in  connection  with  the  particular  copy  of  the 
letter  in  his  possession  and  as  to  what  he  said  and  did 
at  the  time  he  exhibited  it  to  friends.  It  had  stated  in 
answer  to  the  previous  question  that  he  did  not  vouch 
for  the  truthfulness  of  the  statements,  and  in  its  answer 
to  the  fourteenth  interrogatory  the  jury  may  have  meant 
that  he  did  not  comment  on  the  statements  and  that  he 
made  no  use  of  the  circular  in  his  possession  other  than 
to  exhibit  it  to  certain  friends.    The  attention  of  the 
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jury  was  not  directed  to  his  conduct  at  the  time  and  in 
connection  with  the  original  publication,  and  the  answer 
probably  had  no  reference  thereto,  but  most  likely  was 
confined  to  his  conduct  with  reference  to  the  circular 
letter  in  his  possession.  The  meaning  of  the  answer  is 
at  least  doubtful  and  uncertain,  and  all  such  doubts  must 
be  resolved  in  favor  of  the  general  verdict. 

The  general  verdict  finds  that  appellant  Sourbier  com- 
posed the  circular  letter,  procured  it  to  be  printed,  and 
participated  in  the  original  publication.  If  the  jury 
meant  for  their  answer  to  have  the  limited  application 
indicated  it  does  not  conflict  with  the  general  verdict. 
So  construed  the  interrogatories  do  not  directly  and  af- 
firmatively show  that  appellant  was  not  a  joint  tort- 
feasor with  his  codef endant  in  making  the  original  pub- 
lication. Appellant's  motion  for  judgment  in  his  favor 
on  the  interrogatories  was  properly  overruled. 

Appellant  Sourbier  also  assigns  as  error  the  action 
of  the  trial  court  in  overruling  his  motion  for  a  new 
trial.  Under  this  head  several  questions  are  presented 
arising  under  different  causes  assigned. 

The  first  question  thus  presented  challenges  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict.  In  pre- 
senting this  question  appellant's  counsel  start  out 

12.  with  the  statement  that  the  answers  to  the  inter- 
rogatories show  clearly  and  positively  that  appel- 
lant Sourbier  did  not  participate  in  and  that  he  had  noth- 
ing to  do  with  the  making  of  the  primary  publication  of 
the  circular  letter.  It  is  settled  by  the  decisions  of  this 
state  that  the  courts,  in  determining  whether  the  evi- 
dence is  sufficient  to  sustain  the  verdict,  will  consider 
any  facts  properly  found  by  answers  to  interrogatories. 
The  material  facts  directly  and  positively  found  by  the 
answers  to  the  interrogatories  will  be  regarded  by  the 
court  as  established  by  evidence  even  though  there  may 
be  a  conflict  in  the  evidence  as  to  the  fact  or  facts  so 
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found.  The  jury  having  considered  and  weighed  the  evi- 
dence as  to  such  facts  and  having  based  its  answer 
thereon,  the  court  will  accept  every  fact  so  found  as  true, 
unless  there  is  a  total  want  of  evidence  to  sustain  it. 
EvansviUe,  etc.,  Traction  Co.  V.  Spiegel  (1911),  49  Ind. 
App.  412,  422,  94  N.  E.  718,  97  N.  E.  949 ;  Barr  V.  Sum- 
net  (1915),  183  Ind.  402,  411,  107  N.  E.  675,  109  K  E. 
193. 

While  the  rule  as  stated  may  be  regarded  as  settled, 
it  cannot  avail  appellant  in  this  case.  The  answers  to 
the  interrogatories  on  which  appellant  relies  do  not  show 
directly,  positively  and  unequivocally  that  he  did  not 
participate  and  take  part  in  making  the  primary  publi- 
cation. The  general  verdict  finds  that  he  composed  the 
letter,  and  that  he  caused  it  to  be  printed  and  published, 
and  the  finding  so  made  must  stand  unless  there  is  a 
total  failure  of  evidence  to  sustain  it. 

While  there  is  no  direct  evidence  showing  that  appel- 
lant Sourbier  composed  the  circular  letter  or  that  he  pro- 
cured it  to  be  printed  and  circulated  as  charged 

13.  in  the  complaint,  there  is  ample  evidence  from 
which  the  jury  could  justly  and  reasonably  infer 
that  he  did,  or  participated  in  the  doing  of,  all  of  the  acts 
so  charged.  It  is  shown  that  prior  to  the  time  the 
letter  came  out  he  held  a  conversation  with  a  minister 
who  testified  as  a  witness  at  the  trial  in  which  he  re- 
ferred to  appellee's  candidacy  and  mentioned  most  of 
the  charges  which  were  embodied  in  the  circular  letter 
when  issued,  stating  that  such  charges  were  being  cir- 
culated and  predicting  that  those  things  would  all  come 
out  about  Mr.  Brown  before  the  election.  Other  wit- 
nesses testified  to  similar  statements  made  by  appellant, 
and  appellee  testified  to  a  conversation  with  appellant 
Sourbier  at  a  time  before  the  circular  letter  was  made 
public  in  which  Sourbier  said,  "Oh  I  will  show  you  up 
good  and  proper  before  the  campaign  is  over.    I  will 
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show  up  your  consistency/'  From  the  evidence  to  which 
reference  has  been  made,  and  other  evidence  of  a  like 
nature  to  be  found  in  the  record,  the  jury  was  justified 
in  drawing  the  inference  that  appellant  Sourbier  com- 
posed the  circular  letter  and  caused  it  to  be  printed  and 
circulated. 

To  sustain  his  contention  that  the  verdict  is  contrary 
to  law,  appellant  relies  on  the  answers  to  the  interroga- 
tories as  showing  a  state  of  facts  on  which  no  verdict 
could  be  legally  based  fixing  a  liability  on  appellant 
Sourbier  jointly  with  his  codefendant.  For  the  reasons 
heretofore  stated  this  position  cannot  be  sustained. 

Other  errors  presented  under  the  motion  for  a  new 
trial  relate  to  the  giving  of  certain  instructions  and  the 
refusal  to  give  each  of  the  instructions  tendered  by  ap- 
pellant Sourbier.  By  each  of  the  instructions  tendered 
the  court  was  requested  to  charge  the  jury  that  it  would 
not  be  warranted  in  finding  the  defendants  jointly  liable 
unless  the  preponderance  of  the  evidence  showed  that 
they  acted  in  concert  or  unity  in  carrying  out  a  common 
design  or  purpose  to  print  or  publish  the  alleged  libelous 
circular. 

It  is  true  that  a  person  cannot  be  held  liable  as  a  joint 
tort-feasor  with  others  unless  it  appears  that  he  partici- 
pated in  the  wrongful  act  which  occasioned  the 

14.  injury.  Two  persons  who  commit  two  separate 
wrongful  acts,  which  result  in  injury  to  the  same 
person,  cannot  be  held  jointly  liable  for  the  damages 
resulting  from  such  wrongful  acts.  West  Muncie 
Strawboard  Co.  V.  Slack  (1904),  164  Ind.  21,  24,  72  N. 
E.  879;  Illinois,  etc.,  R.  Co.  V.  Hawkins  (1917),  66  Ind. 
App. ,  115  N.  E.  613. 

Where  two  or  more  persons  at  different  times  and 
places  deposit  rubbish  and  filth  in  a  stream,  the  result 
of  which  is  to  befoul  the  water,  they  cannot  be  held 
jointly  liable  for  the  resulting  damage.    Martinowsky 
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V.  City  of  Hannibal  (1889),  35  Mo.  App.  70;  Miller  V. 
Highland  Ditch  Co.  (1891),  87  Cal.  430,  25  Pac.  550,  22 
Am.  St.  254;  WiUard  V.  Red  Bank  Oil  Co.  (1909),  151 
111.  App.  433 ;  Chipman  V.  Palmer  (1879) ,  77  N.  Y.  51, 33 
Am.  Rep.  566. 

While  it  is  true  that  the  jury  would  not  have  been 

warranted  in  holding  Sourbier  jointly  liable  with  his 

codefendant  for  the  damages  resulting  from  the 

15.  primary  publication   of  the  circular  unless   it 
found  that  he  took  some  part  in  composing  it  or 

causing  it  to  be  printed  or  that  he  participated  in  mak- 
ing the  original  publication  or  causing  it  to  be  made, 
still,  if  the  jury  so  found,  it  was  not  necessary  that  it 
should  further  find  that  he  and  his  codefendant  acted 
from  a  common  motive  or  with  a  common  design  or  pur- 
pose. It  is  sufficient  to  create  a  joint  liability  if  it  is 
found  that  they  both  participated  in  the  commission  of 
the  same  unlawful  act.  Cooley,  Torts  (3d  ed.)  247; 
City  of  Valparaiso  v.  Moffitt  (1895),  12  Ind.  App.  250, 
39  N.  E.  909,  54  Am.  St.  522. 

Instruction  No.  5  given  by  the  court,  after  stating  the 

facts  which  must  be  established  to  show  a  liability 

against  one  or  both  of  the  defendants,  concludes 

16.  as  follows:     "And  in  the  event  you  find  that  one 
or  both  of  the  defendants  herein  participated  in 

the  publication  of  such  statement,  then  your  verdict 
should  be  for  the  plaintiff  against  such  person  or  persons 
as  a  fair  prepojtiderance  of  the  evidence  showed  had  par- 
ticipated in  such  publication.'*  Appellant  finds  no  fault 
with  the  first  part  of  the  instruction;  but  he  does  ob- 
ject to  the  part  quoted  for  the  reason  that  the  instruc- 
tion does  not  define  "participate"  as  used  therein,  or 
limit  its  application  in  such  a  way  as  to  show  that  it  re- 
ferred to  a  participation  in  the  original,  or  primary, 
publication  of  the  libel,  and  not  to  a  republication  of  the 
circular  letter  by  exhibiting  those  which  he  received 
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to  certain  of  his  friends.    Under  the  law  as  stated  in 
the  former  part  of  this  opinion  appellant  was  clearly 
entitled  to  an  instruction  limiting  his  liability  to  such 
damages  only  as  resulted  from  his  republication  of  the 
circular  letters  in  his  possession,  in  case  the  jury  failed 
to  finii  from  the  evidence  that  he  composed  the  circular 
letter  or  caused  it  to  be  printed  or  that  he  took  some 
part  in  causing  its  primary  publication  to  be  made.    No 
instruction  was  tendered  on  behalf  of  appellant  by 
which  the  court  was  requested  to  direct  the  attention 
of  the  jury  to  the  original  publication  as  distinguished 
from  the  secondaiy  publication  admittedly  made  by  ap- 
pellant Soui-bier.    If  the  case  was  tried  below  on  the 
same  theory  on  which  it  is  presented  in  this  court,  it  is 
rather  remarkable  that  such  a  request  was  not  made. 
It  is  true  that  the  instruction  does  not  state  the  law 
applicable  to  the  evidence  as  fully  as  appellant  was  enti- 
tled to  have  it  stated,  but  it  states  the  law  correctly  so 
far  as  it  goes.    If  appellant  desired  to  have  the  jury 
more  fully  instructed,  or  if  he  desired  to  have  his  theory 
of  the  case  presented  in  a  more  favorable  light,  it  was 
his  duty  to  tender  proper  instructions  and  request  the 
court  to  give  them.    Appellant  cannot  complain  because 
the  jury  was  not  more  fully  instructed. 

The  portion  of  the  seventh  instruction  of  which  ap- 
pellant complains  reads  as  follows :  "If  you  find  from  the 
evidence  in  this  case  that  the  defendant  Hansman 
17.    printed  the  statement  as  alleged  in  the  complaint 
'with  the  reasonable  expectation  that  it  would  be 
read  by  some  third  person,  and  suifered  the  same  to 
come  into  the  hands  of  the  defendant  Sourbier,  and  the 
same  did  come  into  the  hands  of  the  defendant  Sourbier, 
and  he,  the  said  Sourbier,  read  a  copy  of  the  same  and 
exhibited  the  same  to  various  third  persons  so  that  they 
could  see,  and  did  see,  the  contents  of  such  printed  state- 
ment, and  that  the  same  tended  to  bring  plaintiff  into 
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disrepute  and  to  degrade  and  disgrace  him,  or  to  expose 
him  to  ridicule  and  contempt,  and  as  a  result  thereof 
plaintiff  suffered  damages,  then  both  of  the  defendants 
would  be  liable  to  the  plaintiff  and  if  you  so  find  your 
verdict  should  be  for  the  plaintiff  and  against  both  of 
the  defendants — unless  you  further  find  that  the  state- 
ments set  forth  in  such  printed  statement  were  true/' 
This  part  of  the  instruction  is  directed  to  liability  aris- 
ing from  the  secondary  publication  admittedly  made  by 
appellant  Sourbier.  By  this  instruction  the  jury  was 
told,  in  effect,  that  such  secondary  publication  rendered 
both  of  the  defendants  liable  and  autljiorized  a  verdict 
in  favor  of  the  plaintiff  against  both  of  the  defendants. 
There  can  be  no  doubt  that,  under  the  facts  stated,  there 
would  be  a  liability  against  appellant  Sourbier  for  the 
damages  resulting  from  the  secondary  publication  made 
by  him.  The  instruction,  however,  does  not  limit  the 
damages  that  could  be  recovered  under  the  facts  stated 
therein  to  such  only  as  were  occasioned  by  the  secondary 
publication.  In  this  respect  it  may  be  said  to  be  incom- 
plete but  not  erroneous;  and  as  appellant  requested  no 
instruction  stating  the  law  more  fully  or  placing  a 
proper  limitation  on  the  damages  recoverable  under  such 
state  of  facts,  he  is  not  in  a  position  to  complain. 

By  the  seventeenth  instruction  the  court  instructed 
the  jury  that,  if  from  the  evidence  and  the  instruc- 
tions of  the  court  it  found  for  the  plaintiff,  it  was 

18.  required  to  assess  the  amount  of  damages  to  be 
recovered,  and  to  render  its  verdict  accordingly. 
The  court  then  proceeded  to  state  what  elements  of 
damages  the  jury  might  properly  consider  in  arriving 
at  the  amount  to  be  awarded.  By  this  instruction  the 
jury  was  authorized  in  making  its  award  of  damages  to 
consider  the  injurious  consequences  produced  by  the  en- 
tire circulation  and  publication  given  to  the  circular 
letter  as  shown  by  the  evidence.    This  instruction  was 
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correct  if  the  jury  found  from  the  evidence  and  under 
the  instructions  that  appellant  Sourbier  participated  in 
any  way  in  the  making  of  the  primary  publication;  but 
if  it  failed  to  so  find,  and,  in  obedience  to  the  seventh 
instruction,  based  its  verdict  on  the  secondary  publica- 
tion admittedly  made  by  Sourbier,  then  the  instruction 
on  the  subject  of  damages  was  erroneous.  It  is  thus 
seen  that  the  jury  was  authorized  by  the  instructions 
to  find  a  verdict  against  appellant  Sourbier  and  his  co- 
defendant  on  either  of  the  two  theories.  If  the  verdict 
rested  on  the  theory  that  appellant  Sourbier  partici- 
pated in  making  the  primary  publication  or  causing  it 
to  be  made,  the  damages  should  be  based  on  the  injuries 
resulting  to  appellee  in  consequence  of  the  publicity 
given  to  the  circular  by  that  publication ;  but  if  the  ver- 
dict rested  on  the  theory  that  he  made  or  participated 
in  making  the  secondary  publication  only,  the  damages 
would  be  properly  based  on  the  injury  resulting  to  ap- 
pellee as  a  consequence  of  the  publiication  which  appel- 
lant made  or  participated  in  making.  By  the  seven- 
teenth instruction  only  one  basis  for  estimating  dam- 
ages was  given  to  the  jury,  and  that  was  applicable  only 
to  a  verdict  based  on  the  primary  publication.  By  this 
instruction  the  jury  was  authorized  to  fix  its  damages 
on  the  same  basis  in  case  its  verdict  rested  on  the  liabil- 
ity of  the  defendant  for  making  the  secondary  publica- 
tion only.  In  considering  the  seventeenth  instruction 
in  connection  with  the  other  instructions  given,  the  jury 
must  have  understood  that  the  damages  to  be  awarded 
against  the  defendant,  in  case  he  participated  in  the 
secondary  publication  only,  should  rest  on  the  same  basis 
and  should  be  in  the  same  amount  as  though  he  had 
participated  in  making  the  original  publication.  This 
instruction  is  not  incomplete,  but  it  is  erroneous.  By 
the  seventh  instruction  the  court  stated  to  the  jury  the 
facts  which  it  was  required  to  find  in  order  to  justify 
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a  verdict  based  on  the  secondary  publication  only,  and 
by  this  instruction  authorized  the  jury  to  find  such  a 
verdict  if  the  facts  so  stated  were  proved.  If  the  court 
had  given  no  instruction  which  authorized  a  verdict  on 
that  theory,  it  is  possible  that  no  error  would  have  been 
presented  in  the  absence  of  a  request  for  proper  in- 
structions presenting  that  theory;  but,  as  the  instruc- 
tions expressly  authorize  a  verdict  on  that  theory,  and 
the  instruction  given  on  the  subject  of  damages  is 
erroneous  as  applied  to  that  theory,  the  latter  instruc- 
tion must  be  held  to  be  erroneous. 

Such  an  instruction  as  applied  to  the  evidence  in  this 
case  was  clearly  prejudicial.  The  defendant  Sourbier 
admitted  that  he  had  made  the  secondary  publication, 
and,  under  the  seventh  instruction,  he  was  clearly  liable 
unless  the  charges  contained  in  the  circular  letter  were 
found  to  be  true.  He  denied  that  he  had  any  connec- 
tion with  making  the  primary  publication,  and  an  issue 
of  fact  was  thus  presented  on  which  the  evidence  was 
conflicting.  There  was  no  direct  evidence  showing  that 
he  participated  in  making  the  primary  publication  or 
in  causing  it  to  be  made,  but  circumstances  were  shown 
from  which  such  participation  could  be  reasonably  in- 
ferred. The  verdict  finds  against  the  defendant  on  the 
theory  that  he  was  responsible  for  one  or  the  other  of 
such  publications",  and  the  court  has  no  means  of  know- 
ing on  which  of  such  publications  the  verdict  rests. 
The  motion  of  appellant  Sourbier  for  a  new^  trial  should 
have  been  sustained. 

The  defendant  Hansman  filed  assignments  of  error 

on  the  transcript,  but  filed  no  brief  in  support  of  such 

assignments.    For  failure  to  file  a  brief  in  sup- 

19.  port  of  his  assignments  of  error  as  provided  by 
the  rules  of  this  court,  the  appeal  as  to  Hansman 
is  ordered  dismissed. 

The  judgment  is  reversed  as  to  appellant  Sourbier, 


Digiti 


zed  by  Google 


MAY  TERM,  1919.  573 

Public  Service  Commission  v.  Frazee— 188  Ind  673. 

with  instructions  to  the  trial  court  to  sustain  his  motion 
for  a  new  trial. 

The  death  of  appellee,  George  W.  Brown,  since  the 
submission  of  the  appeal  having  been  suggested  to  the 
court,  it  is  ordered  that  this  judgment  be,  and  the  same 
is  hereby,  rendered  as  of  the  date  of  submission  of  this 
cause. 

Note.— Reported,  in  123  N.  E.  802.  See  under  (1-4)  25  Cyc 
365-370,  427;  (5)  25  Cyc  434;  (6)  25  Cyc  430;  (7)  25  Cyc  367. 


Public  Service  Commission  v.  Frazee. 

[No.  23,344.    Filed  March  4,  1919.     Rehearing  denied  November 

20,  1919.] 

1.  Appeal. — Rtilmgs  on  Evidence. — Review. — ^Where  the  appel- 
lant's discussion  of  the  rulings  of  the  court  relating  to  the 
evidence  is  general,  the  court  on  appeal  is  justified  in  so  treat- 
ing the  rulings,     p.  575. 

2.  Telegraphs  and  Tei^phones. — Reasonableness  of  Rates. — 
Admissibility  of  Evidence. — Appeal  from  Public  Service  Com- 
mission.— On  appeal  to  the  circuit  court  from  an  order  of  the 
Public  Service  Commission  fixing  telephone  rates,  it  was  proper 
to  hear  evidence  of  operating  expenses  at  a  time  subsequent 
to  the  order  of  the  commission,  in  view  of  §10052c3  Bums  1914, 
Acts  1913  p.  167,  §81,  which  authorizes  the  hearing  of  different 
or  additional  evidence  by  the  court  and  provides  for  the  trans- 
mission thereof  to  the  commission,    p.  575. 

3.  Public  Service  Commission.— 72c{wona6Zcncs«  of  Rates^-^^Evi- 
dence.—rAdmissibUity  on  Appeal. — On  appeal  to  the  circuit 
court  from  an  order  of  the  Public  Service  Commission  fixing 
telephone  rates,  where  the  question  of  the  reasonableness  of 
such  order  has  not  been  clearly  solved,  evidence  as  to  a  prac- 
tical test  of  the  reasonableness  thereof  is  admissible,    p.  576. 

4.  Evidence. — Expert  Opinion. — Telephone  Rates. — On  appeal 
to  the  circuit  court  from  an  order  of  the  Public  Service  Com- 
mission fixing  telephone  rates,  testimony  of  an  expert  ac- 
countant who  was  experienced  in  telephq^^matters  as  to 
whether  the  cost  of  operating  telephone  planf^Within  the  last 
few  years  had  increased,  taking  the  telephone  station  as  a 
unit,  was  admissible,    p.  576. 
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5.  EVTOENCE. — Reas&nablenesa  of  Rates. — Expert  Opinion, — On 
appeal  to  the  circuit  court  from  an  order  of  the  Public  Service 
Commission  fixing  telephone  rates>  testimony  of  an  expert  ac- 
countant experienced  in  telephone  matters  that  it  was  not  good 
business  to  allow  a  discount  of  ten  to  fifteen  cents  per  month 
on  rentals  not  paid  in  advance  was  admissible,    p.  576. 

6.  Evidence. — Reasonableness  of  Rates, — Expert  Opinion. — On 
appeal  to  the  circuit  court  from  an  order  of  the  Public  Service 
Commission  fixing  rates,  testimony  of  an  expert  accountant  ex- 
perienced in  telephone  matters  that  eight  per  cenL  was  a  rea- 
sonable return  on  the  investment  was  admissible,  since  the  risk 
involved  depends  upon  the  circumstances  surrounding  the  in- 
vestment and  can  be  known  only  by  one  having  such  experi- 
ence or  technical  knowledge  as  enables  him  to  form  an  opinion 
on  the  subject,  after  having  considered  the  interests  of  all  con- 
cerned,   p.  577. 

7.  PUBUC  Service  CoMMiaaiov.— Appeal.-— Expenses. — Determi- 
nation.— ^Where  in  a  hearing  as  to  reasonableness  of  rates  oC  a 
telephone  company,  the  Public  Service  Commission  found 
against  the  company,  an  order  of  the  commission  that  the  com- 
pany pay  the  costs  of  the  hearing  was  not  a  ruling  on  an  issue 
tried,  but  was  in  the  nature  of  a  judgment  for  costs,  which  was 
properly  made  against  the  company  on  entry  of  the  order, 
under  §10052v2  Bums  1914,  Acts  1913  p.  167,  §74;  hence,  on 
appeal  to  the  circuit  court,  a  judgment  setting  aside  the  com- 
mission's order  was  sufficient  also  to  set  aside  its  order  for 
costs,  necessitating  the  repayment  to  the  company  of  an  amount 
improperly  collected  therefor,    p.  578. 

From  Rush  Circuit  Court;  Will  M.  Sparks,  Judge. 

Action  on  appeal  to  the  circuit  court  by  Lewis  A. 
Frazee  from  an  order  of  the  Public  Service  Commission. 
From  a  judgment  setting  aside  the  order  of  the  com- 
mission, the  commission  appeals.  Trial  court  directed 
to  modify  conclusions  of  law;  otherwise  Affirmed. 

Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings, 
U.  S.  Lesh,  Edward  M.  White  and  Dale  F.  stansbury, 
for  appellant. 

Miller  &  Dowling,  for  appellee. 

Harvey,  C.  J. — ^The  Public  Service  Commission,  after 
a  hearing,  found  against  appellee,  doing  business  as  the 
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Connersville  Telephone  Company;  and  made  an  order 
fixing  certain  rates,  rules  and  regulations  for  the  future 
conduct  of  appellee.  Appellee,  by  action  in  the  circuit 
court,  appealed  from  said  order,  alleging,  in  short,  that 
said  rates,  rules  and  regulations  so  fixed  were  unreason- 
able, unlawful  and  confiscatory.  From  a  decision  of  the 
circuit  court  sustaining  such  allegations  this  appeal  is  ^ 
prosecuted  by  the  commission.  The  only  propositions 
relied  upon  by  appellant  here  relate  to  the  admission  of 
evidence,  and  to  the  action  of  the  circuit  court  in  render- 
ing judgment  for  the  recovery  by  appellee  here  of 
$521.41,  paid  into  the  state  treasury  upon  the  order  of 
the  commission;  same  being  the  expense  of  the  com- 
mission in  the  hearing.  Appellant's  discussion  of  the 
rulings  of  the  court  relating  to  evidence  is  quite 
1/  general ;  and  we  are  justified  in  so  treating  the 
rulings.  For  instance,  appellant  complains  of 
the  admission  of  evidence  of  operating  expenses  at  a 
time  subsequent  to  the  decision  of  the  commission. 

The  statute,  §10052c3  Bums  1914,  Acts  1913  p.  167, 
§81,  provides  that  the  court  may  hear  evidence  "differ- 
ent" from,  and  "additional"  to,  that  heard  by  the 
2.  commission ;  and  the  statute  does  not  provide  that 
such  different  and  additional  evidence  shall  relate 
only  to  matters  occurring  or  existing  prior  to  the  hear- 
ing or  decision  of  the  commission ;  therefore,  so  far  as 
expression  in  the  statute  is  concerned,  such  evidence 
may  relate  to  matters  occurring  after  the  board's  deci- 
sion and  up  to  the  time  of  trial  in  the  circuit  court.  The 
statute  further  provides  that  if  the  trial  court  hears 
"additional"  or  "different"  evidence,  the  trial  court 
shall,  before  rendering  judgment,  transmit  a  copy  of  the 
"additional"  or  "different"  evidence  to  the  commission 
for  its  consideration;  and  that  the  commission  may 
alter  or  rescind  its  order,  and  must  report  to  the  court 
within  ten  days.    Thus  the  commission  is  placed  upon 


Digiti 


zed  by  Google 


576  SUPREME  COURT  OF  INDIANA, 

Public  Service  Commission  v.  Frazee — 188  Ind.  573. 

the  same  footing,  so  far  as  evidence  is  concerned,  as  is 
the  circuit  court  on. appeal;  and  the  fact  that  the  evi- 
dence may  relate,  to  after  matters  is  unobjectionable. 

Furthermore,  the  propriety  of  hearing  evidence  as  to 
a  practical  test  of  the  reasonableness  of  such  order,  es- 
pecially where  that  question  is  not  clearly  solved 

3.  by  a  hearing  before  the  commission,  is  recognized 
by  the  courts.     WiUcox  V.  Consolidated  Gas  Co. 

(1908),  212  U.  S.  19,  54,  55,  29  Sup.  Ct.  192,  53  L.  Ed. 
382, 15  Ann.  Gas.  1034, 48  L.  R.  A.  (N.  S.)  llU;Narthr 
em  Pacific  R,  Co.  V.  N.  Dakota  (1909),  216  U.  S.  579, 
581,  30  Sup.  Ct.  423,  54  L.  Ed.  624.  This  clearly  shows 
that  it  is  proper  to  hear  evidence  of  things  happening 
after  such  an  order  is  entered  to  properly  determine 
v^hether  such  order  is  valid  or  invalid.  This  disposes 
of  all  objections  made  to  the  admission  of  such  evidence. 

The  remaining  objections  to  evidence  are  almost  en- 
tirely directed  against  permitting  witnesses  to  state 
opinions  regarding  various  phases  of  the  telephone  busi- 
ness. 

Appellant  chooses  from  among  many  such,  and  as 
illustrating  its  position,  its  objection  to  the  question, 
in  substance,  whether  in  the  last  few  years  the  cost  of 
operating  telephone  plants  in  Indiana  has  increased  per 
unit,  taking  the  telephone  station  as  a  unit. 

The  court  found  the  witness  to  be  an  expert  account- 
ant of  sufficient  experience  in  telephone  matters  to  un- 
derstand the  same.     If  it  were  proper  for  the 

4.  .  court  to  look  only  to  the  experience  of  other  indi- 

vidual telephone  companies  and  make  compari- 
sons, it  might  appear  that  the  cost  of  operating 

5.  one  plant  had  increased  because  of  bad  manage- 
ment; and  it  might  thus  appear  that  the  cost  in 

another  case  had  decreased  by  extraordinarily  careful 
management ;  and  such  comparison  would  little  aid  the 
court.     On  the  other  hand,  general  and  wide  knowledge 


Digiti 


zed  by  Google 


MAY  TERM,  1919,  577 

Public  Service  Commission  r.  Frazee — 188  Ind.  573. 

of  such  matters  by  one  accustomed  to  study  such  ac- 
counts and  make  observations  of  all  things  affecting  re- 
sults in  such  business  is  largely  technical,  and  is  not 
possessed  by  persons  ordinarily  informed,  nor  as  fully 
by  those  engaged  in  operating  only  one  such  plant,  and 
upon  such  matters  the  opinion  of  an  expert  is  admis- 
sible. The  same  vdtness  was  permitted  by  the  court  to 
state  that  it  was  not  good  business  to  allow  a  discount  of 
ten  to  fifteen  cents  per  month  on  rentals  not  paid  in  ad- 
vance. The  commission  had,  in  this  case,  ordered  such 
a  discount  of  ten  cents  on  the  payment  of  residence 
rentals  within  the  first  ten  days  of  the  month  succeed- 
ing the  service,  and  of  fifteen  cents  on  business  tele- 
phones under  like  circumstances.  Whether  this  order 
was  so  unjust  and  unreasonable  as  to  be  confiscatory 
of  the  company's  property  was  an  issue  being  tried.  It 
was  a  matter  involving  a  business  policy  or  practice, 
and  an  ability  to  judge  the  results  of  such  practice  de- 
pends upon  experience.  The  more  experience,  the  bet- 
ter the  ability  to  so  judge.  One  who  has  had  oppor- 
tunity to  see  the  results  of  such  practice  in  many  in- 
stances may  aid  an  inexperienced  trial  court  by  stating, 
not  alone  each  particular  instance  within  his  observa- 
tion, but  a  general  opinion  so  formed. 

The  remaining  illustration  of  this  character  chosen 
by  appellant  is  its  objection  to  a  statement  by  said  wit- 
ness of  his  opinion  as  to  what  is  a  reasonable  rate 

6.  of  return  upon  an  investment  like  that  of  the  ap- 
pellee.   The  witness  answered  eight  per  cent. 

Reasonable  rates  of  interest  differ  according  to  cir- 
cumstances surrounding  the  investment.  Even  agree- 
ments as  to  interest  rates  are  made  after  consideration 
of  the  risk.  When  circumstances  affecting  the  risk  are 
of  a  common  and  ordinary  character,  and  generally  well 
known,  there  is  little  trouble  in  naming  a  reasonable 
Vol.  188^-37 
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rate  proportioned  to  such  risks.  When  the  risk  can 
only  be  known  by  extended  experiments  and  experience, 
those  having  such  experience  are  able  to  aid  others  who 
do  not  have  such  experience  or  knowledge,  but  whose 
duty  it  is,  nevertheless,  to  say  whether  the  rate  is  rea- 
sonable when  the  interests  of  all  concerned  are  involved. 
One  having  technical  knowledge,  or  whose  extensive  ob- 
servations enable  him  to  have  an  opinion,  may  advise 
another  in  need  of  such  advice. 

This  cause  was  so  fully  and  fairly  tried  in  the  cir- 
cuit court  that  the  appellant,  reserving  the  exceptions 
herein  specially  noted,  says  it  can  "hardly  ask  the  court 
to  reverse  the  case  for  insufficiency  of  evidence."  We 
have  carefully  considered  all  the  special  matters  relat- 
ing to  the  admission  of  evidence,  and  are  satisfied  that 
so  far  as  such  questions  are  concerned  the  judgment 
below  should  be  affirmed. 

The  circuit  court  found  as  a  fact  that  appellee  had 
paid  into  the  treasury  of  the  state  the  sum  of  $521.41, 
as  ordered  by  the  commission,  said  amount  being  the 
expense  incurred  by  the  commission  in  the  proceeding 
and  hearing  by  the  commission  relating  to  appellee's 
rules  and  rates.  The  seventh  conclusion  of  law  stated 
by  the  circuit  court  is  that  this  amount  be  repaid  to  ap- 
pellee by  the  commission. 

The  order  of  the  commission  requiring  appellee  to  pay 

the  commission's  expenses  was  not  a  ruling  on  an  issue 

tried  by  the  commission.    It  was  rather  like  a 

7.  judgment  that  the  commission  recover  its  costs 
because  appellee  was  found  to  be  in  the  wrong. 
It  resulted  from  a  decision  against  appellee  of  the  issues 
tried  by  the  commission.  The  statute,  §10052v2  Bums 
1914,  Acts  1913  p.  167,  §74,  allows  the  commission  to  tax 
such  expenses  only  when  it  finds  that  an  order  should  be 
entered  against  the  utility  being  investigated.  When  it 
was  by  the  circuit  court  on  appeal  adjudged  that  the 
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commission's  decision  on  the  issue  involved  before  the 
commission  was  wrong,  it  followed  that  the  commis- 
sion's order  that  appellee  pay  the  commission's  expenses 
was  also  wrong,  and  as  a  consequence  said  order  as  to 
costs  was  set  aside  by  the  court.  To  the  commission  is 
appropriated  a  fund  out  of  which  the  commission  shall 
primarily  pay  the  expenses  of  such  investigations,  the 
state,  or  the  fund,  to  be  reimbursed  only  when  such  ex- 
penses are  properly  recoverable  from  those  against 
whom  orders  are  made.  Hence,  when  its  order  is  set 
aside,  the  commission  should  out  of  said  fund  return 
the  amount  so  improperly  collected.  The  circuit  court's 
general  order  and  judgment  that  appellee  recover  of 
appellant  his  costs  requires  that  appellee  be  so  repaid. 

The  trial  court  is  directed  to  modify  its  conclusions 
of  law  by  striking  therefrom  the  seventh  conclusion. 
Otherwise  the  judgment  below  is  affirmed. 

Note.— Reported  in  122  N.  E.  328.  See  under  (4-6)  17  Cyc 
224,  227. 


James  v.  State  of  Indiana. 

[No.  23,543.     Filed  November  25,  1919.] 

1.  Intoxicating  Liquors. — Charging  Offense. — Exceptions. — 
The  charge  that  the  defendant  on  a  certain  date,  in  a  named 
city  and  county  of  the  state,  did  then  and  there  unlawfully 
keep  intoxicating  liquor,  to  wit,  whisky,  gin,  wine  and  beer  with 
intent  to  sell,  barter,  exchange,  give  away,  furnish  and  other- 
wise dispose  of  the  same  to  persons  to  the  affiant  unknown 
sufficiently  charged  an  offense,  under  the  Prohibition  Act,  Acts 
1917  p.  15,  §4,  though  it  did  not  negative  ILq  exception  in  the 
proviso,    p.  581. 

2.  Intoxicating  Liquors. — Keeping  Place. — Nuisance. — Charg- 
ing Offence. — Excluding  Home. — In  charging  the  illegal  sale, 
barter,  etc.,  of  intoxicating  liquors  under  §4,  Acts  1917  p.  15, 
or  the  maintenance  of  a  place  for  such  illegal  purposes,  defined 
as  a  nuisance  by  §20  of  the  act,  it  was  not  necessary  to  exclude 
the  home  of  the  accused,  on  the  theory  that  he  had  the  right 
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to  keep  intoxicating:  liquor  there  and  to  serve  it  to  guests,  since 
the  act  does  not  authorize  the  keeping  of  the  liquor  in  the  home 
for  sale,  barter,  exchange  or  to  be  otherwise  disposed  of  con- 
trary to  law.    p.  581. 

8.  Statutes. — Prohihition  AcL — Title  and  Svhjeet. — Catwttttt- 
tionality, — The  Prohibition  Act,  Acts  1917  p.  15,  is  not  violative 
of  Art.  4,  §19,  of  the  Constitution,  which  provides  that  every 
act  shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in  the  title, 
p.  582. 

4.  Criminal  Law. — Affidavit, — Jurat. — Character  of  Officer. — 
An  affidavit  is  not  defective  for  failing  to  show  the  official 
character  of  the  officer  who  administered  the  oath.    p.  583. 

From  Marion  Criminal  Court;  James  A.  Collins, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Louis 
James.  From  a  judgment  of  conviction,  the  defendant 
appeals.     Affirmed. 

Holmes  &  McCallister,  for  appellant. 
Ele  Stansbury,  Attorney-General,  and  Dale  F.  Stans- 
bury,  for  the  state. 

WiLLOUGHBY,  J. — ^The  appellant  appeals  from  a  con- 
viction in  the  criminal  court  of  Marion  county.  The 
case  was  first  tried  in  the  city  court  of  the  city  of  In- 
dianapolis, and  from  a  conviction  in  that  court  appel- 
lant appealed  to  the  Marion  Criminal  Court,  where  a 
jury  trial  was  had,  and  the  defendant  found  guilty  on 
the  second  and  third  counts  of  the  affidavit,  and  his  pun- 
ishment fixed  at  imprisonment  in  the  Marion  county 
jail  for  a  period  of  sixty  days  and  a  fine  of  $200.  A 
separate  verdict  was  returned  on  each  count  and  the 
same  punishment  fixed.  Judgment  was  rendered  on 
both  verdicts.  No  evidence  is  set  out  in  the  record  and 
the  appellant,  in  his  brief,  says  that  he  raises  no  ques- 
tion on  the  instructions  or  evidence  in  the  case. 

The  defendant  moved  to  quash  each  count  of  the  affi- 
davit for  the  reason  that  neither  of  said  counts  state 
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facts  sufficient  to  constitute  a  public  offense.  No  other 
reason  is  assigned. 

The  second  count  is  based  on  §4  of  chapter  4,  Acts 
1917  p.  15,  which  provides  that  "after  the  second 

1.  day  of  April,  1918,  it  shall  be  unlawful  for  any 
person  to  manufacture,  sell,  barter,  exchange, 

give  away,  furnish  or  otherwise  dispose  of  any  intoxi- 
cating liquor,  or  to  keep  any  intoxicating  liquor  with 
intent  to  sell,  barter,  exchange,  give  away,  furnish  or 
otherwise  dispose  of  the  same,  except  as  in  this  act  pro- 
vided." This  second  count  of  the  affidavit  charges  that 
Louis  James,  "on  the  25th  day  of  November,  1918,  at 
the  city  of  Indianapolis,  in  Marion  county,  in  the  state 
of  Indiana,  did  then  and  there  unlawfully  keep  intoxicat- 
ing liquor,  to  wit,  whiskey,  gin,  wine  and  beer  with  in- 
tent then  and  there  to  sell,  barter,  exchange,  give  away, 
furnish  and  otherwise  dispose  of  the  same  to  persons  to 
the  affir.r.t  unknown  within  the  state/'  This  is  a  suf- 
ficient charge.  It  was  not  necessary  to  state  the  excep- 
tion contained  in  the  proviso.  State  V.  SaAin  (1919), 
188  Ind.  359,  123  N.  E.  800. 

The  third  count  of  the  affidavit  is  based  on  §20  of 

chapter  4,  Acts  1917,  which  provides  that :     "Any  room, 

house,  building,  boat,  structure  or  place  of  any 

2.  kind  where  intoxicating  liquor  is  sold,  manufac- 
tured, bartered  or  given  away  in  violation  of 

law,  or  where  persons  are  permitted  to  resort  for  the 
purpose  of  drinking  intoxicating  liquor  as  a  beverage, 
or  any  place,  building  or  club  where  such  liquor  is  kept 
to  be  drunk  as  a  beverage  by  the  members  thereof  or 
any  other  persons,  or  any  place  where  such  liquor  is 
kept  for  sale,  barter,  or  delivery  in  violation  of  the  laws 
of  this  state,  and  all  intoxicating  liquor  and  all  property 
kept  in  and  used  in  maintaining  such  a  place,  are  hereby 
declared  to  be  a  common  nuisance ;  and  any  person  who 
maintains  or  assists  in  maintaining  such  common  nuis- 
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ance,  shall  be  ^ilty  of  a  misdemeanor,"  etc.  The  third 
count,  after  stating  the  venue,  charges  that  the  defend- 
ant ''did  then  and  there  unlawfully  maintain  and  assist 
in  maintaining  a  common  nuisance,  to  wit,  a  room  and 
place  where  intoxicating  liquors  were  then  and  there 
kept  for  sale,  barter,  and  delivery  in  violation  of  the 
laws  of  this  state,  and  where  persons  were  then  and 
there  permitted  to  resort  for  the  purpose  of  drinking 
said  intoxicating  liquors  as  a  beverage  and  said  intoxi- 
cating liquor,  to  wit :  whiskey,  gin,  wine  and  beer  kept 
in  and  used  in  maintaining  said  place." 

Appellant  claims  that  neither  of  the  counts  contain 
an  allegation  excluding  the  home  where  he  had  a  right 
to  have  liquor  and  had  a  right  to  dispense  it  to  his 
guests. 

Appellant  seems  to  overlook  the  fact  that  the  law  does 
not  authorize  him  to  keep  liquor  in  his  home  for  sale, 
barter,  or  exchange,  or  keep  it  in  his  home  with  intent 
to  sell,  barter  or  otherwise  dispose  of  the  same  contrary 
to  law. 

Appellant  also  claims  that  chapter  4  of  the  acts  of 

1917  is  unconstitutional,  in  that  it  violates  §19,  Art.  4, 

of  the  Constitution  of  Indiana,  which  provides 

3.  that :     "Every  act  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith,  which 

subject  shall  be  expressed  in  the  title.  But  if  any  sub- 
ject shall  be  embraced  in  an  act  which  shall  not  be  ex- 
pressed in  the  -title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  expressed  in  the  title." 
This  court  has  decided  that  question  adversely  to  appel- 
lant's contention.  Schmitt,  Supt,  V.  F.  W,  Cook  Brew- 
ing Co.  (1918),  187  Ind.  623,  120  N.  E.  19,  23. 

The  affidavit  is  not  defective  on  account  of  its 

4.  failure  to  show  the  official  character  of  the  officer 
who  administered  the  oath.    State  v.   Oshom 
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(1900),  155  Ind.  385,  391,  58  N.  E.  491;  Brooster  V. 
State  (1860),  15  Ind.  190, 

The  court  did  not  err  in  overruling  appellant's  mo- 
tion to  quash  each  count  of  the  affidavit. 

Appellant  asserts  that  the  court  erred  in  overruling 
his  objection  to  the  rendition  of  judgment  against  him. 
The  appellant's  brief  discloses  that  the  objections  of  ap- 
pellant to  the  rendition  of  the  judgments  were  set  forth 
in  two  motions  filed  in  the  trial  court,  in  which  the  rea- 
son is  stated  that  the  jury  signed  two  separate  verdicts 
finding  the  defendant  guilty  of  two  separate  and  distinct 
charges  in  the  affidavit,  and  that  one  of  said  verdicts 
was  not  properly  returned  into  court,  and  that  the 
verdict  on  the  second  count  of  the  affidavit  was  not  re- 
turned and  read  in  open  court,  and  that  the  verdict  on 
the  second  count  of  the  affidavit  was  discovered  after 
the  jury  had  been  discharged. 

The  record  shows  this  statement  to  be  incorrect,  and 
affirmatively  shows  that  each  of  said  verdicts  was  duly 
returned  in  open  court.  The  statement  on  that  subject 
in  the  record  is  as  follows :  "The  jury  retire  to  delib- 
erate on  their  verdict,  being  in  charge  of  Clarence  W. 
Clegg,  a  duly  sworn  bailiff  of  this  court,  and  after  a 
time  passed  in  deliberation,  the  jury,  accompanied  by 
the  bailiff,  returned  into  open  court  the  following  ver- 
dicts," and  then,  following  this,  each  verdict  is  set  out 
in  full  in  the  record. 

No  other  question  is  presented  in  this  appeal.  No 
error  being  shown,  the  judgment  is  affirmed. 

Note.— Reported  in  125  N.  E.  211. 
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State  v.  Brumfiel. 

[No.  23,407.    Filed  November  25,  1919.] 

1.  Criminal  Law. — Counties. — Presenting  False  Claims. — Evi- 
dence.— Admissibility  of  Claim. — In  the  prosecution  of  a  county 
official  for  unlawfully  receiving  compensation  in  addition  to  his 
salary,  it  was  error  to  refuse  to  admit  in  evidence  instruments 
purporting  to  be  the  defendant's  claim  and  the  warrant  drawn 
therefor,  on  the  defendant's  objection  that  they  were  not  for 
compensation  for  services  that  the  defendant  was  obligated  to 
render  for  the  reasons  tliat  the  claim  appeared  on  its  face 
to  be  for  "expense,"  and  that  the  words  "G.  R.  C.  Fund"  ap- 
pearing on  the  warrant,  as  shown  by  the  defendant's  prelimi- 
nary examination,  meant  "g:ravel  road  construction  and  ex- 
pense fund,"  where  the  state  offered  to  show  that  the  defend- 
ant had  not  incurred  any  expense  in  reference  to  any  of  the 
matters  mentioned  in  the  claim;  the  mere  verbiage  of  the  in- 
struments, in  view  of  the  offered  evidence,  could  not  foreclose 
the  charge  in  the  indictment,    p.  585. 

2.  Criminal  Law. — Evidence. — Defendant's  Admission  Before 
Grand  Jury. — In  a  prosecution  of  a  county  official  for  unlaw- 
fully receiving  compensation  in  addition  to  his  salary,  it  was 
error  to  refuse  to  permit  a  member  of  the  g^rand  jury  to  repeat 
what  the  defendant  had  stated  as  a  witness  before  that  body 
for  the  purpose  of  showing  that  the  defendant  admitted  that 
the  claim  purporting  to  be  for  expenses  was  not  for  expenses 
personally  incurred,  the  purpose  not  being  to  convict  the  de- 
fendant of  perjury,  nor  to  ascertain  whether  his  later  testi- 
mony was  consistent  with-his  testimony  before  the  grand  jury. 
p.  586. 

From  Grant  Circuit  Court;  Nelson  6.  Hunter,  Spe- 
cial Judge. 

Prosecution  by  the  State  of  Indiana  against  Oscar  M. 
Brumfiel.  From  a  judgment  of  acquittal,  the  state  ap- 
peals and  presents  reserved  questions  of  law.  Appeal 
sustained. 

Ele  Stansbury,  Attorney-General,  Elmer  E.  Hastings 
and  Dale  F.  Stansbury,  for  the  state. 

Stricler  &  Messick  and  Condo  &  Brovme,  for  appellee. 

Harvey,  J. — ^Appellee  was  acquitted,  by  a  directed 
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verdict,  of  a  charge,  by  indictment,  of  unlawfully  re- 
ceiving compensation  from  the  county  in  addition  to  his 
salary  as  a  county  commissioner.  The  state  presents 
reserved  questions  of  law. 

The  §tate  complains  that  the  court  refused  to  allow  in 
evidence  an  instrument  purporting  to  be  the  claim  by 
appellant  against  the  county,  and,  further,  so  refused 
an  instrument  purporting  to  be  the  warrant  received  in 
payment  of  said  claim. 

The  claim  is  objected  to  because  it  reads  for  "ex- 

pense,''  and  thus,  on  its  face,  shows  that  it  is  not  for 

compensation  for  services  which  the  defendant 

1.  was  obligated  to  render  as  county  commissioner. 
The  state  offered  to  follow  with  evidence  explain- 
ing that  defendant  had  not  incurred,  personally,  any 
expense  in  reference  to  any  of  the  roads  mentioned  in 
the  claim,  and  that  the  same  was  to  compensate  defend- 
ant for  his  time  and  services  as  a  commissioner,  and 
that  defendant  had  so  stated,  and,  furttier,  that  the 
claim  was  allowed  and  paid.  Defendant  was  charged 
with  presenting  an  unlawful  claim.  The  mere  verbiage 
of  the  claim  cannot,  in  view  of  the  offer  of  explanatory 
evidence,  foreclose  the  charge  in  the  indictment.  If 
the  claim  was  unlawful,  the  wording  of  the  same  may 
have  been  intended  as  a  cover  for  its  illegality.  The 
same  was  subject  to  such  explanation.  The  objection 
should  have  been  overruled. 

The  warrant  when  identified  and  marked  as  an  ex- 
hibit was  offered  in  evidence.  Defendant,  after  prelim- 
inary examination  of  the  witness,  and  thereby  showing 
that  the  letters  in  the  face  of  the  warrant,  to  wit,  "G. 
R.  C.  Fund,"  mean  "gravel  road  construction  or  ex- 
pense fund,"  objected  and  stated  substantially  the  same 
ground  as  stated  in  objection  to  the  claim.  The  objec- 
tion should  have  been  overruled. 

Appellant's  further  complaint  is  that  the  court  erred 
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in  refusing  to  permit  a  witness,  who  was  a  member  of 
the  grand  jury  which  returned  the  indictment 

2.  against  defendant,  to  repeat  what  defendant,  who 
had  been  subpoenaed  as  a  witness  before  the 
grand  jury,  had  stated  to  the  grand  jury,  the  purpose 
being  to  show  that  defendant  admitted  that  the  claim 
was  not  for  expenses  he  had  personally  incurred;  the 
purpose  not  being  to  thereby  convict  defendant  of  per- 
jury upon  a  trial  of  defendant  on  a  charge  of  perjury; 
nor  to  ascertain  whether  the  later  testimony  of  the 
witness  was  consistent  with  his  testimony  before  the 
grand  jury. 

The  objection  of  defendant  should  have  been  over- 
ruled. Hinshaw  V.  State  (1896),  147  Ind.  334,  47  N. 
E.  157,  and  cases  cited. 

As  stated  in  appellant's  brief,  all  other  points  made 
are  covered  by  the  rules  above  announced. 

The  appeal  is  sustained  at  the  costs  of  appellee  as  to 
the  appeal.   ' 

Note. — Reported  in  125  N.  E.  40. 


City  of  Indianapolis  et  al.'v,  Bryan. 

[No.  23,369.     Filed  November  25,  1919.] 

,  Municipal  Corporations.  —  Public  Improvements^  —  Assess- 
ments,— Authority  to  Levy. — ^A  municipality  has  no  power  to 
raise  money  to  pay  the  costs  and  expenses  of  making  a  local 
public  improvement,  unless  such  authority  is  expressly  con- 
ferred by  the  leg:islatuxie.    p.  589. 

.  Municipal  Corporations. — Public  Parks. — Lands  Outside 
Corporate  Limits, — Power  to  Assess. — The  legislature  had 
authority  to  grant  to  a  city,  as  in  Acts  1911  p.  231,  §8748  et 
seq.  Bums  1914,  authority  to  levy  assessments  on  realty  bene- 
fited by  a  park  improvement,  though  lying  outside  the  cor- 
porate limits,  but  within  the  assessment  district  created  by  the 
board  of  park  commissioners,  unless  the  exercise  of  such  power 
would  deprive  the  parties  so  assessed  of  some  ri^^t  guaranteed 
by  fundamental  law.    p.  589. 
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3.  Eminent  Domain. — Compensation. — Public  Improvements. — 
Benefits. — Special  assessments  for  local  public  improyements 
are  levied  on  the  theory  that  the  lands  affected  are  benefited 
to  the  extent  of  the  assessments,  and  the  special  benefits  are 
therefore  regarded  as  just  compensation  for  the  amount  levied, 
p.  589. 

4.  Municipal  Corporations. — Paa-ks. — Public  Improvem^ents. — 
The  construction  of  a  boulevard  or  park  improvement  by  the 
city  of  Indianapolis,  under  Acts  1911  p.  231,  §8748  et  seq. 
Bums  1914,  v/as  an  improvement  of  such  a  public  nature  that 
real  estate  lying  outside  the  corporate  limits,  but  within  the 
assessment  district  created  by  the  board  of  park  commissioners, 
could  be  assessed  with  its  proportion  of  the  cost,  and  such  as- 
sessment did  not  constitute  a  taxation  of  such  property  for 
the  benefit  of  the  city  in  its  corporate  capacity,     p.  589. 

5.  Taxation. — Special  Assessments. — Though  special  assess- 
ments are  a  form  of  taxation,  they  are  not  made  and  collected 
in  the  exercise  of  the  general  taxing  power  by  which  revenue 
is  raised  for  governmental  expenses,     p.  590. 

6.  Municipal  Corporations. — Assessment  Districts. — Legislor 
tive  Power.-— The  legislature  has  power  to  authorize  the  estab- 
lishment of  assessment  districts  without  regard  to  the  bound- 
aries of  municipalities,     p.  591. 

7.  Constitutional  Law. — Park  Improvements. — Statute. — Priv- 
ileges and  Immunities. — The  act  of  1911  relative  to  the  depart- 
ment of  public  parks  in  cities  of  the  first  and  second  classes, 
Acts  1911  p.  231,  §8748  et  seq.  Burns  1914,  under  which  an 
assessment  district  was  formed  to  pay  the  cost  of  a  boulevard 
improvement  by  the  city  of  Indianapolis,  including  property 
outside  the  city  limits,  is  not  unconstitutional  on  the  ground 
that  it  grants  privileges  or  immunities  to  the  citizens  of  such 
city  which  on  the  same  terms  do  not  belong  equally  to  the  own- 
ers of  assessed  property  outside  the  city.    p.  591. 

From  Marion  Superior  Court  (96,989) ;  W.  W.  Thorn- 
ton,  Judge. 

Suit  by  Ellen  C.  Bryan  and  others  against  the  city  of 
Indianapolis  and  others.  From  a  decree  for  the  plain- 
tiffs, the  defendants  appeal.     Reversed. 

Walter  Meyers,  William  A.  Pickens,  Paul  G.  Davis, 
Edward  W.  Hohlt  and  Robert  A.  Adams,  for  the  appel- 
lants. 

George  Burkhart,  for  appellees. 


Digiti 


zed  by  Google 


588  SUPREME  COURT  OF  INDIANA, 

City  of  Indianapolis  v,  Bryan — 188  Ind.  586. 

Lairy,  J. — ^The  decree  from  which  this  appeal  was 
taken  was  rendered  by  the  superior  court  of  Marion 
county  in  a  suit  brought  by  appellees,  who  were  the 
owners  of  real  estate  outside  of  the  city  of  Indianapolis 
on  which  assessments  had  been  made  to  pay  a  portion  of 
the  costs  and  expenses  of  appropriating  and  Improving 
certain  land  for  parkway  and  boulevard  purposes.  The 
purpose  of  the  suit  was  to  obtain  an  injunction  restrain- 
ing the  defendants  from  enforcing  the  collection  of  such 
assessments  against  the  lands  of  appellees  and  a  judg- 
ment quieting  the  title  of  appellees  in  their  lands  as 
against  the  assessments  so  made,  on  the  theory  that  the 
statute  authorizing  the  proceeding  in  pursuance  of 
which  the  assessments  were  made  is  void  in  so  far  as  it 
purports  to  authorize  assessments  on  lands  outside 
the  corporate  limits  of  the  city  because  it  is  in  conflict 
with  certain  provisions  of  the  state  and  the  federal  Con- 
stitutions. As  shown  by  the  complaint,  the  proceedings 
were  instituted  by  the  board  of  park  commissioners  of 
the  city  of  Indianapolis  under  the  provisions  of  chapter 
231  of  the  acts  of  1911,  which  is  ah  act  concerning  the 
department  of  public  parks  in  cities  of  the  first  and  sec- 
ond classes.  Acts  1911  p.  566,  §8748  et  seq.  Bums  1914. 
The  complaint  shows  that  such  steps  were  taken  in  the 
proceeding  under  the  act  and  in  compliance  with  its 
provisions  as  resulted  in  fixing  the  assessments  which, 
by  the  prayer  of  the  complaint,  appellees  asked  the  court 
to  annul. 

A  demurrer  addressed  to  the  complaint  was  overruled, 
to  which  ruling  appellants  excepted.  On  the  refusal 
of  appellants  to  answer,  the  court  entered  a  decree  en- 
joining appellants  from  taking  any  steps  to  enforce  the 
assessments  against  the  tracts  of  land  described  in  the 
complaint,  and  adjudged  that  the  title  of  appellees  to 
the  several  tracts  owned  by  each  be  quieted.  The  ac- 
tion of  the  court  in  overruling  appellants'  demurrer  to 
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the  complaint  is  assigned  as  error.  It  thus  appears  that 
the  only  question  for  decision  depends  on  the  validity  of 
the  act  cited  in  so  far  as  it  purports  to  affect  lands  out- 
side of  the  corporate  limits  of  the  city. 

A  municipality  has  no  power  to  raise  money  to  pay 

the  costs  and  expenses  of  making  a  local  improvement  of 

a  public  character,  unless  such  authority  is  ex- 

1.  pressly  conferred  by  the  legislature.  Appellees 
do  not  deny,  but  expressly  admit,  that  the  statute 
under  consideration,  if  valid,  expressly  confers 

2.  the  power  to  levy  assessments  on  real  estate  bene- 
fited lying  outside  of  the  corporate  limits  of  the 

city  and  within  the  assessment  district  created  by  the 
board  of  park  commissioners.  The  legislature  had 
power  to  grant  such  authority,  unless  the  exercise  of 
the  power  granted  would  have  the  effect  of  depriving 
the  parties  so  assessed  of  some  right  guaranteed  by 
fundamental  law. 

Appellees  first  assert  that  the  enforcement  of  an  as- 
sessment made  under  "the  power  so  granted  as  against 
their  lands  would  constitute  the  taking  of  prop- 

3.  erty  for  a  public  use  without  just  compensation. 
Special  assessments  are  made  on  the  theory  that 

the  lands  on  which  they  are  levied  are  enhanced  in  value 
or  otherwise  benefited  by  the  improvement  to  the  extent 
of  the  assessments  made.  The  special  benefits  accruing 
to  the  land  affected  are  regarded  in  law  as  just  compen- 
sation for  the  amount  levied  and  collected  as  an  assess- 
ment. Harmon  V.  Bolley  (1918),  187  Ind.  511,  120  N. 
E.  33,  2  A.  L.  R.  609;  Wnght  V.  House  (1918),  188  Ind. 
247,  121  N.  E.  433. 

The  next  point  made  is  that  the  work  for  the  construc- 
tion of  which  the  assessment  was  levied  is  the  private 
property  of  the  city  of  Indianapolis,  and  that  it 

4.  is  not  such  a  local  improvement  of  a  public  nature 
as  can  be  constructed  and  paid  for,  either  in  whole 
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or  in  part,  by  special  assessments  levied  on  prop- 
5.    erty  affected.    A  boulevard  is  a  driveway  open 

to  the  general  public,  and  is  constructed  for  the 
public  use  and  benefit.  The  construction  of  such  a  work 
is  in  its  very  nature  an  improvement  of  a  public  char- 
acter, and  it  may  be  so  located  as  to  confer  a  special  and 
peculiar  benefit  on  real  estate  in  the  same  vicinity.  Real 
estate  so  affected  and  peculiarly  benefited  may  be  as- 
sessed to  pay  the  costs  of  making  such  an  improvement 
on  the  g?-ound  that  it  is  a  local  improvement  of  a  public 
nature.  St  Louis  v.  Handlan  (1911),  242  Mo.  88,  145 
S.  W.  421 ;  West  Chicago  Park  Comrs.  v.  Farber.  (1898) , 
171  111.  146,  49  N.  E.  427.  The  enforcement  of  the  act, 
by  levying  and  collecting  assessments  on  real  estate 
lying  outside  of  the  corporate  limits  of  the  city,  would 
not  result  in  the  taxation  of  such  property  for  the  bene- 
fit of  the  city  of  Indianapolis  in  its  corporate  capacity 
as  contended  by  appellees.  While  special  assessments 
are  a  form  of  taxation,  they  are  not  made  and  collected 
in  the  exercise  of  the  general  taxing  power  of  muni- 
cipalities by  which  they  raise  revenue  for  the  purpose 
of  defraying  the  expense  of  the  maintenance  and  admin- 
istration of  the  government.  Wright  V.  House,  supra. 
The  assessments  against  the  real  estate  of  appellees 
were  levied  for  the  sole  purpose  of  pajring  the  costs  and 
expenses  of  making  the  improvement,  and  all  funds  de- 
rived therefrom  must  be  applied  to  that  purpose  and 
no  other.  The  assessment  against  any  tract  of  land  can- 
not exceed  the  benefits  accruing  to  it  on  account  of  the 
improvement,  and  no  part  of  the  funds  so  raised  can  be 
applied  to  pay  existing  debts  of  the  city  or  to  defray  the 
expenses  of  the  city  government.  For  the  reasons  just 
stated  the  case  at  bar  is  to  be  distinguished  from  the 
case  on  which  appellees  rely  to  sustain  them  on  this 
point.  Matter  of  Lands  in  Tovm  of  Flatbush  (1875) ,  60 
N.  Y.  398,  406.    In  the  case  cited  the  court  said:  "Had 
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the  respondents  been  originally  assessed  for  benefit  con- 
ferred under  a  proper  law  it  might  then  be  said  that 
the  assessment  was  for  public  use,  and  not  for  a  sub- 
sisting debt,  and  such  an  assessment  could  have  been 
enforced.  But  such  is  not  this  case.  And  those  as- 
sessed are  required,  by  the  proceedings  of  the  commis- 
sioners, to  aid  in  the  discharge  of  a  debt  previously  con- 
tracted; and  to  contribute  money  which  is  to  be  paid 
into  a  sinking  f und^  and  to  be  appropriated  for  the  pay- 
ment of  bonds,  already  issued,  for  the  location  and  im- 
provement of  the  park." 

The  legislature  has  power  to  authorize  the  establish- 
ment of  assessment  districts  without  regard  to  the 
boundaries  of  municipalities  organized  for  gov- 

6.  emmental  purposes.  Board,  etc.  v.  Harrell 
(1896) ,  147  Ind.  500, 46  N.  E.  124 ;  Brown,  Treas., 
V.  Baltimore,  etc.,  R.  Co.   (1917),  186  Ind.  81, 

7.  115  N.  E.  86.  In  the  exercise  of  this  power,  the 
legislature  conferred  on  the  park  board  of  the 

city  of  Indianapolis  authority  to  prescribe  the  limits 
within  which  private  property  shall  be  deemed  bene- 
fited by  the  proposed  improvement,  which  benefit  dis- 
tricts may  include  lands  benefited  outside  of  said  city 
not  more  than  five  miles  from  the  limits  thereof.  Acts 
1911  p.  566,  §§11,  14,  16,  §§8756,  8760,  8762  Bums 
1914.  Under  the  authority  so  conferred  the  board  of 
park  commissioners  had  power  to  include  the  lands  of 
appellees  within  the  assessment  district  of  lands  bene- 
fited by  the  improvement.  The  statute  under  considera- 
tion is  not  open  to  the  objection  that  it  grants  privileges 
or  immunities  to  the  citizens  of  Indianapolis  which  upon 
the  same  terms  do  not  belong  equally  to  appellees. 

The  statute  under  consideration  is  not  in  conflict  with 
the  provisions  of  the  state  or  the  federal  Constitutions 
in  any  of  the  particulars  stated  in  the  complaint.  It  is 
a  valid  enactment  as  against  the  attack  so  made,  and 
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■  ■     ■     8      - 

the  court  erred  in  overruling  the  demurrer  addressed 
to  the  complaint. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lants' demurrer  to  the  complaint. 

Note.— Reported  in  125  N.  E.  38. 


Clevenger  v.  State  of  Indiana. 

[No.  23,514.     Filed  November  26,  1919.] 

1.  Criminal  Law. — Affidavit — Bribery. — Words  DescripHo  Per- 
sonae. — An  affidavit  under  §2425  Bums  1914,  Acts  1905  p.  584, 
§519,  relating  to  bribery  of  public  officials,  charging  that  a 
township  trustee  entered  into  a  contract  with  the  defendant, 
"agent  oV  a  named  company,  was  not  insufficient,  and  cannot 
be  construed  as  alleging  that  the  contract  was  made  by  the  de- 
defendant,  on  behalf  of  the  company,  the  words  following  the  de- 
fendant's name  being  descriptio  personae,    p.  594. 

2.  Criminal  Law. — Affidamt, — Bribery. — Sufficiency  as  Show- 
ing Knowledge. — An  affidavit  for  bribery,  under  §2425  Bums 
1914,  Acts  1905  p.  584,  §519,  which  charged  in  substance  that 
B  was  the  duly  elected  and  qualified  trustee  of  a  certain  town- 
ship, that  as  such  trustee  he  entered  into  a  contract  with  the 
defendant  for  the  repair  of  a  furnace  in  a  high  school  build- 
ing of  the  township,  and  that  the  defendant  unlawfully,  feloni- 
ously and  corruptly  paid  B,  trustee,  a  certain  sum  as  a  per- 
centage, reward,  etc.,  in  violation  of  the  statute,  was  not  in- 
sufficient as  against  the  objection  that  it  failed  to  allege  that 
the  defendant  knew  that  B  was  then  a  township  trustee,  since 
the  allegations,  when  considered  tog:ether,  sufficiently  show  such 
fact.    p.  595. 

3.  Criminal  Law. — Evidence. — Sufficiency. — Review. — ^Where,  in 
a  prosecution  for  bribery,  the  evidence  was  conflicting  on  the 
issue  as  to  whether  the  defendant,  on  the  alleged  date  of  the 
bribery,  had  a  contract  with  another  who  was  acting  in  his 
official  capacity  as  township  trustee,  the  court  on  appeal  will 
not  disturb  the  jury's  verdict  of  guilty,  the  presumption  being 
that  the  trial  court  heard  all  the  evidence  and  considered  it 
sufficient  to  sustain  the  verdict,    p.  595. 

4.  Criminal  Law. — Bribery. — Evidence. — Proof  of  Payments  in 
Other  Counties. — Sufficiency. — In  a  prosecution  for  bribery  of 
a  township  trustee,  under  §2425  Burns  1914,  Acts  1905  p.  584, 
§519,  evidence  of  payments  by  the  defendant  to  such  trustee  in 
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counties  other  than  that  of  the  venue  would  not  be  sufficient 
to  show  payment  of  the  bribe  as  charged  in  the  county  of  the 
venue,  but  could  be  considered  only  as  bearing  on  the  purpose 
of  payment  in  case  the  jury  found  from  other  evidence  that 
such  payment  was  made;  and,  where  there  was  a  sharp  conflict 
in  the  evidence  relating  to  the  payment  made  in  the  county  of 
the  venue  as  charged,  it  was  error  to  refuse  an  instruction 
limiting  the  application  of  the  evidence  as  to  the  payments 
in  the  other  counties,  pp.  600, 602. 
5.  Criminal  Law. — Evidence  of  Other  Crimes, — Purpose, — In  a 
criminal  prosecution,  proof  of  the  commission  of  other  criminal 
acts  is  admissible  for  the  purpose  of  showing  motive,  criminal 
intent  or  guilty  knowledge,  where  such  motive,  intent  or  knowl- 
edge is  an  essential  ingredient  of  the  crime  charged,    p.  602. 

From  Clay  Circuit  Court;  George  W.  Brill,  Special 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Earl  L. 
Clevenger.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Reversed. 

White  &  Haymond  and  Bernard  M.  Robinson,  for  ap- 
pellant. 

Ele  Stansbury,  Attorney-General,  Dale  F.  Stansbury 
and  W.  L.  Slinkard,  for  the  state. 

Lairy,  J. — ^Appellant  was  charged  by  affidavit  and 
convicted  in  the  Clay  Circuit  Court  of  a  crime  defined  by 
§2425  Bums  1914,  Acts  1905  p.  584,  §519.  The  sec- 
tion cited  defines  two  offenses.  The  first  part  of  the 
section  makes  it  a  felony  for  any  person  to  pay  any 
money  or  to  deliver  anything  of  value  to  any  persons 
holding  certain  offices  named  therein,  for  the  purpose 
of  obtaining  any  contract  for  the  construction  of  certain 
public  buildings  and  other  works  of  a  public  nature 
named  therein,  or  for  the  performance  of  any  work  or 
the  furnishing  of  any  material  to  any  state,  county, 
town,  or  city,  over  which  such  person  has  any  jurisdic- 
tion. Appellant  was  charged  and  convicted  of  the  of- 
fense defined  by  the  last  part  of  the  section  which  pro- 
VOL.  188—38 
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vides  in  substance  that  any  person  who,  having  any  such 
contract,  shall  pay  or  agree  to  pay  to  any  of  the  officers 
or  persons  above  named  any  money,  percentage,  reward, 
drawback,  premium  or  profits  on  such  contract,  on  con- 
viction, shall  be  fined  not  less  than  $300  nor  more  than 
$5,000  and  be  imprisoned  in  the  state  prison  not  less 
than  two  years  nor  more  than  fourteen  years,  and  be 
disfranchised  and  rendered  incapable  of  holding  any  of- 
fice of  trust  or  profit  for  any  determinate  period. 

The  affidavit  charged  that,  at  the  time  mentioned 
therein,  Carl  A.  Biller  was  the  legally  elected  and  acting 
township  trustee  of  Posey  township  in  Clay  county,  In- 
diana, and  that  on  or  about  the day  of  June,  1917, 

as  such  trustee,  Carl  A.  Biller  entered  into  a  contract 
with  Earl  L.  Clevenger,  agent  of  the  Hoosier  Warm- 
ing and  Ventilating  Company,  to  repair  the  heating 
furnaces  in  the  township  high  school  building  near 
Staunton,  in  said  Posey  township  for  said  school  town- 
ship. It  was  further  charged  in  the  affidavit  that  on 
or  about  January  23,  1918,  in  the  county  of  Clay  and 
the  State  of  Indiana,  the  said  Earl  L.  Clevenger  hav- 
ing said  contract  as  aforesaid  did  then  and  there,  un- 
lawfully, feloniously  and  corruptly  pay  to  said  Carl  A. 
Biller,  trustee,  as  aforesaid,  forty  dollars  lawful  money 
of  the  United  States  of  America  as  a  percentage,  re- 
ward, drawback,  premium  and  profit  on  such  contract, 
contrary  to  the  form  of  the  statute. 

The  sufficiency  of  the  affidavit  was  questioned  by  a 
motion  to  quash  and  also  by  a  motion  in  arrest  of  judg- 
ment, both  of  which  motions  were  overruled. 

The  first  objection  urged  to  the  affidavit  is  that  it 

does  not  state  with  sufficient  certainty  that  the  contract 

on  which  the  money  was  alleged  to  have  been 

1.  paid  was  a  contract  of  the  trustee  with  appellant. 
The  charge  is  that  Carl  A.  Biller,  as  trustee,  en- 
tered into  the  contract  with  Earl  L.  Clevenger,  agent  of 
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the  Hoosier  Warming  and  Ventilating  Company.  The 
words  following  the  name  of  appellant  in  the  last  sen- 
tence are  regarded  as  descriptio  personse,  and  cannot 
be  construed  to  mean  that  appellant,  as  agent  of  the 
company  named,  made  the  contract  for  and  on  behalf 
of  his  principal  State  v.  Simpson  (1905),  166  Ind. 
Zll,  76  N.  E.  544,  1005;  Allen  v.  State  (1876),  52  Ind. 
486 ;  Weaver  v.  State  (1856) ,  8  Ind.  410.  The  affidavit 
is  sufficient  to  charge  that  appellant  entered  into  the 
contract  described  in  his  personal  capacity,  and  that, 
while  he  had  such  contract,  he  paid  to  Biller,  as  trustee, 
forty  dollars  with  the  intent  and  purpose  stated  in  the 
affidavit. 

A  further  objection  is  made  to  the  affidavit  on  the 

ground  that  it  fails  to  charge  that  appellant  knew,  on 

January  23,  1918,  the  date  on  which  the  money 

2.  was  alleged  to  have  been  paid,  that  Biller  was 
trustee  at  that  time.    When  all  of  the  allegations 

of  the  affidavit  are  considered  together,  it  becomes  ap- 
parent that  appellant  must  have  known  and  did  know 
the  official  character  of  Biller  at  the  time  the  money  was 
alleged  to  have  been  paid.  The  affidavit  must  be  held 
to  be  sufficient.  State  V.  McDonald  (1886),  106  Ind. 
233,  6  N.  E.  607. 

The  other  questions  presented  arise  on  the  ruling  of 

the  trial  court  on  the  motion  for  a  new  trial.     In  regard 

to  the  sufficiency  of  the  evidence  to  sustain  the 

3.  verdict,  appellant  takes  the  position  that  all  the 
evidence,  without  dispute,  shows  that  the  con- 
tract for  repairing  the  heating  furnaces  upon  which  it 
is  alleged  the  forty  dollars  was  unlawfully  paid  was 
entered  into  between  Biller,  as  trustee,  and  the  Hoosier 
Warming  and  Ventilating  Company,  by  its  agent,  Roy 
Alexander ;  and  that  appellant,  at  the  time  the  money  is 
alleged  to  have  been  paid,  had  no  contract  with  the  trus- 
tee in  his  official  capacity  within  the  meaning  of  the 
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statute.  The  testimony  of  Alexander  and  Biller  strongly 
sustain  appellant's  position,  but  it  cannot  be  said  that 
there  is  a  total  want  of  evidence  to  sustain  a  finding  by 
the  jury  that  the  contract  was  with  appellant.  There 
is  evidence  to  show  that  appellant  was  engaged  in  the 
plumbing  business  on  his  own  account,  and  that  a  large 
amount  of  the  material  for  making  the  repairs,  which 
was  furnished  by  W.  H.  Johnson  and  Sons  Company, 
of  Indianapolis,  was  shipped  to  appellant  at  Staunton, 
and  was  charged  to  his  individual  account,  which  he 
paid.  These  circmnstances  were  explained  by  evidence 
showing  that  he  was,  at  the  time,  president  and  gen- 
eral manager  of  the  Hoosier  Warming  and  Ventilating 
Company,  and  that  all  goods  sold  by  W.  H.  Johnson  and 
Sons  Company  to  that  company  were  charged  to  appel- 
lant personally  because  he  had  credit  with  W.  H.  John- 
son and  Sons  Company.  There  is  also  evidence  to  show 
that  checks  given  for  labor  performed  in  making  the 
repairs  were  signed  by  appellant,  and  that  the  bill  ren- 
dered for  material  and  labor,  and  introduced  in  evidence, 
showed  that  the  account  was  in  favor  of  Earl  L.  Clev- 
enger,  plumber,  and  that  the  items  therein  were  charged 
to  C.  A.  Biller,  trustee.  It  was  the  province  of  the  jury 
to  consider  the  circumstances  proved,  and  the  explana- 
tions made  in  connection  with  the  direct  testimony  of 
the  witness  bearing  on  the  question,  and  decide  whether 
appellant  did  or  did  not  have  the  contract  for  repairing 
the  furnaces  as  alleged  in  the  affidavit.  The  jury  de- 
cided, and  the  trial  judge,  who  heard  the  evidence  and 
saw  the  witnesses.  Has  decided  that  the  evidence  was 
sufficient  to  sustain  the  verdict  on  the  point  under  con- 
sideration. It  will  be  presimied  that  the  trial  court  con- 
sidered all  the  evidence  and  weighed  it  in  reaching  the 
conclusion  stated.  This  court  cannot  weigh  evidence. 
As  the  evidence  is  conflicting,  the  verdict  cannot  be  set 
aside  on  the  ground  stated. 
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The  main  facts  necessary  to  establish  the  guilt  of  the 
defendant  were:  (1)  That  he  had  a  contract  with  Bil- 
ler  as  trustee  of  Posey  township  for  the  furnishing  of 
material  and  the  performance  of  work  for  that  town- 
ship; (2)  that  while  he  had  that  contract  he  paid  to 
Biller  forty  dollars  or  some  other  amount  of  money  in 
Clay  county,  Indiana,  within  two  years  prior  to  the  date 
on  which  that  affidavit  was  filed,  and  (3)  that  the  money 
so  paid  was  a  percentage,  reward,  drawback,  premium 
or  profit  on  such  contract. 

The  witness  Biller  testified  that  appellant  paid 
him  forty  dollars  at  his  office  in  Staunton  on  January 
22,  1918,  at  the  time  witness  paid  the  balance  on  the 
heating  repairs,  and  that  appellant  said  that  the  bal- 
ance due  witness  was  ninety-five  dollars,  which  he  would 
pay  when  witness  paid  for  the  pump  which  had  been 
ordered.  This  was  the  only  evidence  as  to  the  payment 
of  any  money  by  appellant  to  Biller  in  Clay  county, 
Indiana.  Appellant  denied  making  this  payment,  and 
further  stated  that  on  the  day  the  settlement  was  made 
he  and  two  other  men,  Limbaugh  and  Gordon,  went 
from  the  Davis  Hotel  in  Brazil,  Indiana,  directly  to  the 
office  of  Biller  in  Staunton ;  that  it  was  a  very  cold  day ; 
that  both  these  men  went  into  the  office  with  him  and 
remained  there  during  the  time  he  was  engaged  in  mak- 
ing the  settlement  and  collecting  the  balance  due  on*  the 
heating  repairs;  and  that,  after  his  business  was  con- 
cluded, one  of  the  other  men  showed  some  plans  to  Mr. 
Biller  and  talked  over  some  contemplated  repairs  to  the 
school  building,  after  which  they  all  left  the  office  to- 
gether. Both  Gordon  and  Limbaugh  were  produced  as 
witnesses  at  the  trial,  and  they  both  corroborated  ap- 
pellant as  to  the  facts  just  stated.  They  both  further 
testified  that,  during  the  entire  time  appellant  was  in 
the  office,  they  sat  by  the  stove  only  four  or  five  feet 
from  the  desk  where  the  business  was  transacted,  and 


Digiti 


zed  by  Google 


598  SUPREME  COURT  OF  INDIANA, 

Clevenger  v.  State— 188  Ind.  592. 

heard  all  that  was  said,  and  that  nothing  was  said  about 
the  ninety-five  dollars  or  any  other  amount  remaining 
due  to  Biller,  or  that  appellant  would  pay  any  balance 
due  when  the  pump  was  paid  for  or  at  any  other  time. 
They  both  testified  that  no  money  was  paid  on  that  occa- 
sion. Mr.  Peters,  who  drove  the  taxicab,  also  testified 
that  he  took  these  men,  on  the  day  mentioned,  from 
Brazil  to  the  office  of  Biller  in  Staunton.  Biller  testified 
that  no  one  was  present  at  the  office  with  appellant  when 
the  settlement  was  made  and  the  money  paid.  All  the 
evidence  shows  that  appellant,  Gordon,  and  Limbaugh 
were  in  Staunton  to  see  Biller  on  December  28,  1917, 
and  took  dinner  at  his  house,  and  Biller  testified  that 
this  was  the  only  occasion  that  they  were  there  together, 
while  appellant  and  the  other  two  witnesses  testified 
that  they  came  again  together  on  January  22,  1918. 
The  witness  Peters  testifiea  that  he  brought  them  over 
on  both  trips.  The  jury  by  its  verdict  found  tiiat  the 
money  was  unlawfully  paid  to  Biller  by  appellant  in 
Clay  county,  and  there  is  some  evidence  to  sustain  the 
finding.  If  the  jury  reached  this  verdict  from  a  con- 
sideration of  competent  evidence  and  under  proper  in- 
structions, this  court  cannot  disturb  it. 

The  testimony  of  the  witness  Biller  shows  that,  after 
the  contract  for  the  repairs  to  the  heating  plant  was 
entered  into,  he  met  appellant  in  Terre  Haute,  Indiana, 
and  had  a  conversation  with  him  in  which  the  repairs 
were  discussed  and  in  which  appellant  said  that  he 
would  treat  him  right  and  give  him  ten  per  cent,  of  all 
the  work,  and  asked  him  if  that  would  be  satisfactory, 
and  that  witness  assented  to  that  arrangement.  Biller's 
evidence  also  shows  that  he  later  gave  appellant  an  order 
for  a  pump  on  which  contract  appellant  agreed  to  pay 
him  fifty  dollars,  stating  that  this  amount  together  with 
his  percentage  on  the  heating  repairs  would  make  the 
amounf-  due  him  $200.     About  September  22,  1917,  ac- 
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cording  to  the  testimony  of  Biller,  he  gave  appellant  a 
check  for  something  over  $1,000  on  the  heating  contract 
at  his  office  in  Staunton,  at  which  time  appellant  said 
that  he  would  get  the  check  cashed  and  give  him  his 
commission.  Some  time  in  October,  Biller  testified  he 
met  appellant  at  Terre  Haute,  where  appellant  paid  him 
sixty-five  dollars  while  they  were  seated  at  a  table  in 
a  barroom.  There  is  also  testimony  to  show  that  appel- 
lant was  in  Indianapolis  on  March  11,  1918,  when  his 
books  were  under  examination  by  the  state  board  of  ac- 
counts, and  that  on  that  day  he  called  appellant  at  Mun- 
cie,  Indiana,  by  long  distance  from  the  phone  in  the 
office  of  the  state  board  of  accounts.  After  identifying 
appellant,  Biller  asked  him  if  he  could  not  pay  him  the 
balance  of  the  ninety-five  dollars  due  him  on  the  job 
at  Staunton.  Biller  testified  to  making  this  request  and 
to  the  entire  conversation  held  by  telephone,  and  two 
members  of  the  state  board  of  accounts,  who  listened  to 
the  conversation  at  extension  instruments,  corroborate 
him  as  to  the  entire  conversation.  Appellant  admitted 
in  his  testimony  that  he  had  a  conversation  over  the  tele- 
phone with  Biller  on  the  day  mentioned,  but  he  denied 
that  any  request  was  made  by  Biller  for  the  pajonent  of 
any  balance  due  him  on  contract.  Appellant  stated  that 
Biller  told  him  over  the  wire  that  he  was  in  trouble,  and 
requested  him  to  come  to  Indianapolis,  and  that  he  told 
Biller  that  he  had  business  in  Indianapolis  and  that  he 
would  come  over  the  next  morning  on  a  traction  car  and 
meet  him  at  the  traction  station.  The  evidence  shows 
that  they  met  at  the  traction  station  and  went  from 
there  to  a  saloon,  where  appellant  gave  Biller  fifteen 
dollars.  This  money  was  taken  by  Biller  to  the  office  of 
the  state  board  of  accounts,  where  it  was  sealed  in  an 
envelope.  This  envelope  was  produced  at  the  trial  and 
identified,  and  it  was  opened  by  a  witness  in  the  presence 
of  the  jury  and  the  contents  submitted  to  the  jury  for 
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inspection.  Appellant  by  his  testimony  admitted  that 
he  met  Biller  and  gave  him  fifteen  dollars  at  a  bar  in 
Indianapolis,  but  stated  that  he  let  him  have  the  money 
as  a  loan  on  his  representation  that  he  needed  the  money 
to  pay  his  hotel  bill 

If  fifteen  dollars  was  paid  Biller  in  Indianapolis,  in 

violation  of  the  provisions  of  the  statute,  that  would  be 

a  distinct  offense  of  which  the  courts  of  Marion 

4.  county  would  have  jurisdiction,  and  the  same  may 
be  said  as  to  the  payment  of  the  sixty-five  dol- 
lars, which  Biller  testified  was  paid  to  him  in  Vigo 
county.  Appellant  was  charged  with  paying  money  to 
Biller  in  Clay  county  in  violation  of  the  statute,  and  it 
was  incumbent  on  the  state  to  establish  a  payment  of 
money  in  that  county  in  order  to  authorize  a  convic- 
tion. Clear  proof  that  a  payment  of  money  was  made 
in  Marion  county  in  violation  of  the  statute  could  not  be 
regarded  as  any  evidence,  either  direct  or  circumstan- 
tial, that  any  money  was  paid  by  appellant  to  the  prose- 
cuting witness  in  Clay  county  as  charged  in  the  affidavit. 

At  the  proper  time  appellant  tendered  instruction  No. 
5,  which  the  court  refused  to  give,  and  did  not  give  any 
instruction  covering  the  proposition  stated  therein. 
This  ruling  of  the  court  was  assigned  as  a  cause  for 
new  trial  and  is  presented  for  review  on-  appeal.  The 
instruction  so  tendered  and  refused  is  in  the  following 
words:  "The  court  instructs  the  jury  that  it  is  the 
law  of  this  state  that  a  defendant  may  never  be  proven 
guilty  of  one  offense  by  proving  the  conmiission  of  other 
crimes.  Evidence  has  been  introduced  in  this  trial  as 
to  certain  alleged  payments  which  the  state  claims  to 
have  been  made  by  the  defendant,  Earl  L.  Clevenger, 
to  Carl  A.  Biller,  at  Terre  Haute,  and  Indianapolis,  In- 
diana, while  said  Biller  was  township  trustee  of  Posey 
township,  Clay  county,  Indiana,  and  while  said  Clev- 
enger had  a  contract  with  the  said  Biller  for  the  repair 
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of  the  heating  plants  in  the  high  school  building  at 
Staunton,  Indiana.  The  court  instructs  you  that  the 
defendant,  Earl  L.  Clevenger,  is  upon  trial  on  an  affi- 
davit charging  but  one  crime,  namely:  That  on  or 
about  the  23rd  day  of  January,  1918,  while  having  a 
contract  with  Biller,  township  trustee,  to  repair  certain 
furnaces  in  the  high  school  building  at  Staunton,  In- 
diana, said  defendant,  Clevenger,  paid  Biller  Forty 
($40.00)  Dollars  as  a  percentage,  reward,  drawback, 
premium  or  profit  on  said  contract.  You  are  to  bear 
in  mind,  gentlemen  of  the  jury,  that  this  is  the  sole  and 
only  crime  with  which  the  defendant  is  charged  in  this 
case  and  in  arriving  at  a  verdict  in  this  case  you  are  in 
nowise  to  determine  or  consider  the  guilt  or  innocence 
of  the  defendant  with  reference  to  the  two  other  alleged 
payments  that  have  been  offered  in  evidence  in  this  cause 
by  the  state.  I  further  instruct  you,  gentlemen  of  the 
jury,  that  you  are  only  permitted  to  consider  the  evi- 
dence with  reference  to  these  two  transactions  in  case 
you  first  find  as  a  fact  beyond  every  reasonable  doubt 
from  the  other  evidence  in  the  cause  that  said  Clevenger 
had  a  contract  with  Biller  as  charged  and  that  while 
having  such  contract,  on  or  about  the  23rd  day  of  Janu- 
ary, 1918,  he  paid  Biller  the  Forty  ($40.00)  Dollars 
as  alleged  in  the  affidavit,  then  and  then  only  are  you 
permitted  to  consider  the  testimony  with  reference  to 
the  other  two  alleged  pajonents,  and  in  the  consideration 
of  them  you  are  instructed  that  the  evidence  of  such 
payments  is  to  be  weighed  by  you  only  for  the  purpose 
of  determining  the  gttilty  knowledge,  intent,  motive  or 
purpose  of  said  Clevenger  in  paying  Biller  the  said 
Forty  ($40.00)  Dollars  if  you  find  the  same  to  have 
been  paid  as  alleged  beyond  every  reasonable  doubt." 

It  has  been  frequently  decided  that  proof  of  the  com- 
mission of  other  criminal  acts  may  be  proved  for  the 
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purpose  of  showing  a  criminal  purpose  or  intent 
5.    or  a  guilty  knowledge,  in  cases  where  such  pur- 
pose, intent,  or  knowledge  is  an  essential  ingredi- 
ent of  the  crime  charged,  and  where  the  evi- 
4.    dence  of  such  other  acts  tends  to  establish  such 
criminal  motive,  intent  or  such  guilty  knowledge. 
Thomas  V.  State  (1885),  103  Ind.  419,  2  N.  E.  808; 
Rock  V.  State  (1916),  185  Ind.  51,  110  N.  E.  212.     In 
this  case  it  was  required  to  prove,  not  only  that  ap- 
pellant paid  the  money  to  Biller  as  trustee  in  Clay 
county,  but  also  that  the  money  was  paid  as  a  percent- 
age, reward,  drawback,  premium  or  profit.    If  the  jury 
found  from  other  evidence  that  appellant  did  pay  the 
money  to  Biller  as  trustee,  in  Clay  county,  as  charged 
in  the  affidavit,  it  might  then  properly  consider  evidence 
as  to  other  payments  by  appellant  to  Biller,  in  Vigo 
county  and  in  Marion  county,  as  well  as  the  circum- 
stances attending  such  payment  if  shown.     Such  evi- 
dence could  not  be  considered  by  the  jury  as  lending 
any  support  to  the  fact  that  appellant  paid  the  forty 
dollars  to  Biller  in  Clay  county  as  charged  in  the  affi- 
davit, but  could  be  considered  only  as  bearing  on  the 
purpose  with  which  the  money  was  paid  in  case  the  jury 
found  as  a  fact  from  other  evidence  that  such  payment 
was  made. 

In  view  of  the  evidence  as  set  out,  the  failure  of  the 
court  to  limit  the  application  of  the  evidence  under  con- 
sideration, as  requested  by  appellant,  was  clearly 
4.    prejudicial   to   his    rights.    Appellant   may   be 
guilty  as  charged  in  the  affidavit ;  but,  before  he 
can  be  so  adjudged,  he  has  a  right  to  have  the  facts  on 
which  guilt  depends  determined  by  a  jury  under  proper 
instructions  as  to  the  law.    As  appears  from  the  pre- 
ceding statement,  there  was  a  sharp  conflict  in  the  evi- 
dence relating  to  the  payment  of  the  forty  dollars  at 
Staunton  as  charged  in  the  affidavit.    This  court  can- 
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not  say  that  this  fact  is  so  clearly  and  conclusively 
shown  by  the  other  evidence  in  the  case  as  to  render 
harmless  the  error  of  the  court  in  refusing  to  give  the 
instruction  quoted. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Note.— Reported  in  125  N.  E.  41.     See  under  (5)  62  L.  R.  A. 
193,  12  Cyc  405,  40  Cyc  2769. 


Dillon  v.  State  of  Indiana. 

[No.  23,605.    Filed  November  26,  1919.] 

1.  Statutes. — Subjects  and  Titles. — Prohibition  Act. — ^The  Pro- 
hibition Act,  Acts  1917  p.  15,  §8356a  et  seq.  Bums'  Snpp.  1918, 
is  not  violative  of  Art.  4,  §19,  of  the  Constitution  on  the  ground 
that  the  title  is  not  broad  enough  to  cover  the  penalty  provi- 
sion in  §4.    p.  604. 

2.  Criminal  Law. — Appeal. — Motion  in  Arrest. — Ambiguity. — 
The  defendant's  assertion  that  the  purported  paper  termed  the 
affidavit  is  not  an  affidavit,  because  it  was  stamped  with  a  rub- 
ber stamp  by  the  officer  administering  the  oath,  presents  no 
question  for  review,  it  being  ambiguous,  uncertain  and  mean- 
ingless,   p.  605. 

3.  Criminal  Law. — Evidence. — Conclusion. — Harmless  Error. — 
In  a  prosecution  for  the  violation  of  the  Prohibition  Act,  Acts 
1917  p.  15,  §8356a  et  seq.  Bums'  Supp.  1918,  where  the  evi- 
dence in  behalf  of  the  defendant  showed  conclusively  that  a 
bottle  contained  intoxicating  liquor,  the  statement  of  a  wit- 
ness for  the  state  that  the  bottle  contained  whisky,  if  improper 
as  a  conclusion,  was  harmless,     p.  605. 

4.  Criminal  Law. — Intoxicating  Liquors. — Opinion  Evidence. — 
In  a  prosecution  for  keeping  intoxicating  liquors  with  intent  to 
sell,  etc.,  in  violation  of  the  Prohibition  Act,  Acts  1917  p.  15, 
§8356a  et  seq.  Bums'  Supp.  1918,  testimony  of  a  witness  that  a 
bottle  found  in  the  defendant's  possession  contained  whisky, 
which  he  knew  by  the  odor,  was  admissible  as  an  opinion  of  the 
witness,    p.  605. 

5.  Criminal  Law. — Appeal. — Evidence. — Weight. — ^Where  there 
was  some  evidence  to  support  a  conviction,  the  court  on  ap- 
peal will  neither  disturb  the  judgment,  nor  rule,  as  a  matter 
of  law,  that  the  judgment  is  contrary  to  law,  on  the  ground 
of  insufficiency  of  the  evidence,    p.  606. 
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From  Marion  Criminal  Court  (23,605) ;  James  A. 
Collins,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Thomas 
Dillon.  From  a  judgment  of  conviction,  the  defendant 
appeals.     Affirmed. 

J.  Herbert  Hartm<in  and  William  H.  Faust,  for  appel- 
lant. 

Ele  Stansbury,  Attorney-General,  and  Dale  F.  Starts- 
bury,  for  the  state. 

Myers,  J. — ^Appellant  was  by  affidavit  charged,  tried 
and  convicted  in  the  Marion  Criminal  Court  of  keeping 
intoxicating  liquors  with  intent  to  sell,  barter,  exchange, 
give  away,  furnish  or  otherwise  dispose  of  the  same, 
in  violation  of  §4  of  an  act  approved  February  9,  1917, 
Acts  1917  p.  15,  §8356d  Bums'  Supp.  1918.  The  affi- 
davit contained  eight  counts,  to  each  of  which  a  motion 
to  quash  was  addressed  and  sustained  to  all  except  the 
second  and  third,  and  as  to  these  it  was  overruled.  Ap- 
pellant was  convicted  as  charged  in  the  second  count; 
therefore  we  shall  give  no  attention  to  the  third. 

The  overruling  of  appellant's  motion  to  quash  count 

2  is  assigned  as  error.     In  support  of  this  assignment 

he  insists  that  the  penalty  provision  of  §4  of  the 

1.  aforesaid  act  is  unconstitutional,  in  that  the  title 
thereof  is  not  broad  enough  to  cover  such  penalty 
provision  as  required  by  Art.  4,  §19,  of  the  Constitution 
of  Indiana.  Under  the  rulings  of  this  court  appellant's 
insistence  in  this  respect  must  be  denied.  Republic 
Iron,  etc.,  Co.  V.  State  (1902),  160  Ind.  379,  383,  66  N. 
E.  1005,  62  L.  R.  A.  136;  Board,  etc.  V.  Scanlan  (1912), 
178  Ind.  142,  145,  98  N.  E.  801 ;  Sansberry  v.  Hughes 
(1910),  174  Ind.  638,  642,  92  N.  E.  783, 

Appellant  next  insists  that  the  trial  court  erred  in 
overruling  his  motion  in  arrest  of  judgment.  To  sus- 
tain this  motion,  he  earnestly  contends  that  the  second 
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count  of  the  affidavit  fails  to  state  facts  sufficient  to  con- 
stitute a  public  offense,  for  the  reason  that  the  title  of 
the  act  under  which  the  affidavit  is  drawn  has  no  ref- 
erence to  the  penalty  provision  in  §4,  and  therefore  that 
portion  of  the  section  is  within  the  constitutional  inhibi- 
tion of  Art.  4,  §19,  of  our  Constitution.  We  have  al- 
ready seen  that  appellant's  position  in  this  particular 
cannot  be  sustained. 

He  further  supports  this  motion  by  asserting  that  "the 

purported  paper  being  termed  the  affidavit  in  this  cause 

is  not  an  affidavit  at  all,  for  the  reason  that  the 

2.  same  is  stamped  with  a  rubber  stamp  by  the  of- 
ficer who  is  supposed  to  have  administered  the 

oath."  This  assertion,  because  of  its  ambiguity,  uncer- 
tainty, and  meaninglessness,  presents  no  question. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 

this  ruling  is  assigned  as  error.    As  a  cause  for  a  new 

trial  he  claims,  first,  that  the  court  erred  in  per- 

3.  •mitting  a  witness  for  the  state  on  direct  examina- 

tion to  testify  that  the  contents  of  a  certain  half- 
pint  bottle  in  evidence  was  whisky.     The  objec- 

4.  tion  urged  was  that  the  question  called  for  a  con- 
clusion.  To  a  further  question  as  to  how  he  knew 

that  it  was  whisky,  he  answered,  "by  the  smell — odor." 
If  it  could  be  said  that  this  question  and  the  answer 
thereto  was  improper,  no  harm  to  appellant  could  pos- 
sibly have  resulted  therefrom,  for  the  reason  that  ap- 
pellant by  evidence  introduced  in  support  of  his  defense 
proved  positively  that  this  same  bottle  contained  whisky. 
However,  the  evidence  was  properly  admitted.  The 
charge  in  this  case  was  keeping  intoxicating  liquors  with 
intent  to  sell,  etc.  As  whisky  is  intoxicating  liquor, 
witness  was  entitled  to  give  his  opinion  as  to  what  the 
liquid  was  that  was  found  in  appellant's  possession  as 
tending  to  prove  the  charge. 
The  further  cause  relied  upon  is  that  the  decision  of 
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the  court  is  not  supported  by  sufficient  evidence;  and 
that  it  is  contrary  to  law.    We  have  carefully 
5.     read  the  evidence  as  disclosed  by  the  record^  and 
from  which  we  conclude  that  there  is  some  evi- 
dence to  support  the  decision.    This  being  true,  this 
court  cannot  disturb  or  set  aside  the  judgment  of  the 
trial  court  for  the  want  of  evidence,  or  rule,  as  a  matter 
of  law,  that  the  decision  was  contrary  to  law  on  account 
of  the  evidence. 
Judgment  affirmed. 

Note. — Reported  in  125  N.  E.  37. 


Ward  v.  State  of  Indiana. 

[No.  23,585.     Filed  December  10,  1919.] 

1.  Criminal  Law. — Verdict  on  One  Count. — Effect  on  Other 
Counts. — In  a  prosecution  for  violation  of  the  Prohibition  Act, 
a  verdict  that  found  the  defendant  guilty  on  the  second  count 
of  the  affidavit,  but  which  was  silent  as  to  the  first  count, 
amounted  to  an  acquittal  on  the  first  count,     p.  607. 

2.  Statutes.  —  Construction.  —  Ambiguity.  —  The  rule  under 
which  courts  may  be  called  upon  to  construe  an  ambiguous, 
uncertain  or  indefinite  statute  has  no  application  where  the 
language  used  is  plain  and  its  purpose  clear,     p.  608. 

3.  Statutes. — Construction. — Prohibition  Act. — Prima  Facie 
Evidence  of  Violation. — Section  35  of  the  Prohibition  Act,  Acts 
1917  p.  15,  §8356a  et  seq.  Bums  1914,  declaring  that,  within 
ten  days  after  the  taking  effect  of  the  act,  every  person  ex- 
cept licensed  pharmacists,  etc,  shall  remove  all  intoxicating 
liquors  in  his  possession  from  the  state,  and  failure  to  do  so 
shall  be  prima  facie  evidence  that  such  liquor  is  kept  for  the 
purpose  of  being  sold,  etc.,  in  violation  of  the  act,  the  section 
not  applying  to  specifically  named  quantities  kept  by  a  person 
in  the  home  for  domestic  use,  was  intended  to  aid  in  the  en- 
forcement of  §4  by  establishing  a  rule  of  evidence  to  sustain  a 
charge  of  unlawfully  keeping,  etc.,  and  does  not  make  the  mere 
keeping  of  intoxicants  by  one  not  falling  within  the  excepted 
classes  an  offense  subject  to  the  penalty  prescribed  by  §38. 
pp.  609, 611. 

L  Statutes. — Adoption  from  Another  State. — Construction. — 
Presumption. — ^The  legislature,  in  adopting  a  statute  of  another 
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state  which  had  been  construed  by  the  courts  of  that  state,  also 
adopted  the  construction  so  placed  upon  it.  p.  609. 
5.  Statutes. — Construction, — Purpose. — Though  the  rule  is  that 
courts  should  so  construe  statutes  as  to  meet  the  mischief 
sought  to  be  remedied,  where  the  legislative  intention  is  plain, 
and  the  enactment  as  a  whole  covers  the  various  forms  of  evils 
sought  to  be  corrected,  the  reason  for  the  rule  ceases,    p.  611. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Thomas 
Ward.  From  a  judgment  of  conviction,  the  defendant 
appeals.    Reversed. 

Mclnemys,  Yeagley  &  McVicker,  for  appellant. 
Ele  Stansbury,  Attorney-General,  A.  B.  Cronk,  and 
Dale  F.  Stansbury,  for  the  state. 

Myers,  J. — Upon  an  affidavit  filed  in  the  St.  Joseph 
Circuit  Court  appellant  was  tried  and  convicted  of  hav- 
ing in  his  possession  certain  intoxicating  liquor, 

1.  alleged  to  be  in  violation  of  §35,  Acts  1917  p.  15, 
§8356a  et  seq.  Bums'  Supp.  1918.  The  affidavit 
was  in  two  counts — ^the  first  charged  the  unlawful  keep- 
ing of  intoxicating  liquors  with  intent  to  sell,  and  the 
second  charged  unlawful  possession  of  such  liquors.  The 
jury  returned  a  verdict  of  guilty  on  the  second  count, 
and,  in  accordance  with  the  jury's  verdict,  appellant  was 
sentenced  to  pay  a  fine  of  $50  and  imprisonment  in  the 
county  jail  for  ten  days.  The  verdict  of  tiie  jury  is 
silent  as  to  the  first  count,  and  amounts  to  a  finding  of 
not  guilty  on  that  count.  Harvey  v.  State  (1881),  80 
Ind.  142. 

Appellant's  motion  in  arrest  of  judgment  was  timely 
made  and  overruled,  and  this  ruling  is  assigned  as  error. 
The  only  question  presented  by  this  appeal  is,  Was  ap- 
pellant charged  with  a  public  offense? 

In  order  to  sustain  the  ruling  of  the  trial  court,  we 
are  called  upon  to  so  construe  §35,  supra,  as  defining  a 
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public  offense,  and  then  look  to  §38  of  the  same 
2.  act  as  fixing  a  penalty  for  its  violation.  The  rule 
is  well  settled  that  courts  may  be  called  upon  to 
construe  an  ambigruous,  uncertain  or  indefinite  statute. 
But  this  rule  does  not  obtain,  where  the  language  used 
is  plain  and  its  purpose  clear,  for  the  reason,  as  is  said 
in  the  books,  there  is  no  room  for  construction.  State 
V.  Terre  Haute  Brewing  Co.  (1916),  186  Ind.  248,  115 
N.  E.  772;  Cleveland,  etc.,  R.  Co.  V.  Marshall  (1914), 
182  Ind.  280,  105  N.  E.  570,  Ann.  Gas.  1917A  756; 
Cheney  V.  State,  ex  rel.  (1905),  165  Ind.  121,  74  N.  E. 
892;  Eastman  V.  State  (1887),  109  Ind.  278,  10  N.  E. 
97,  58  Am.  Rep.  400;  2  Lewis'  Sutherland,  Statutory 
Construction  (2d  ed.)  §367. 

Section  35,  supra,  reads  as  follows :  "Within  ten  (10) 
days  after  the  date  when  this  act  has  become  operative, 
every  person  except  licensed  pharmacists,  wholesale 
druggists,  manufacturing  chemists  or  public  hospitals 
shall  remove  or  cause  to  be  removed  all  intoxicating  liq- 
uors in  his  possession  from  the  state  and  failure  to  do 
so  shall  be  prima  facie  evidence  that  such  liquor  is  kept 
therein  for  the  purpose  of  being  sold,  bartered,  ex- 
changed, given  away,  furnished  or  otherwise  disposed 
of  in  violation  of  the  provisions  of  this  act :  Provided, 
however.  That  this  section  shall  not  apply  to  alcohol 
kept  for  chemical  or  manufacturing  purposes,  or  to  one 
(1)  gallon  of  intoxicating  liquor,  other  than  beer,  or 
twelve  (12)  quarts  of  beer,  or  all  wine  manufactured 
for  his  own  domestic  consumption  kept  in  his  own  home 
for  domestic  use,  held  by  an  individual;  and  provided 
further,  that  any  licensed  pharmacist,  wholesale  drug- 
gist, manufacturing  chemist  or  public  hospital  shall  re- 
port to  the  clerk  of  the  circuit  court  within  said  ten  (10)* 
day  period  the  kinds  and  amount  of  intoxicating  liquor 
on  hand." 
The  affidavit  shows  that  appellant  was  not  a  licensed 
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pharmacist,  wholesale  druggist,  or  manufacturing  chem- 
ist ;  consequently  he  was  a  person  within  the  class 

3.  required  to  "remove  or  cause  to  be  removed  all 
intoxicating  liquors  in  his  possession  from  the 

state,"  except  a  certain  specified  quantity  kept  for  his 
own  use,  and,  failing  so  to  do,  the  penalty  fixed  is  that 
the  possession  of  such  excess  quantity  shall  be  "pnvia 
fade  evidence  that  such  liquor  is  kept  therein  for  the 
purpose  of  being  sold,  bartered,  exchanged,  given  away, 
furnished,  or  otherwise  disposed  of  in  violation  of  the 
provisions  of  this  act.*'  It  will  be  noticed  that  this  sec- 
tion does  not  make  the  possession  by  such  person  of  in- 
toxicating liquors  in  any  quantity  unlawful,  nor  is  any 
other  penalty  provided  for  failure  to  remove  the  same 
within  the  ten-day  limit.  By  reference  to  §4  of  this  act 
it  will  be  seen  that  it  is  made  unlawful  for  any  person 
"to  keep  any  intoxicating  liquor,  with  intent  to  sell, 
barter,  exchange,  give  away,  furnish  or  otherwise  dis- 
pose of  the  same,  except  as  in  this  act  provided,"  so 
that,  when  §4  and  §35  are  considered  together,  it  may 
be  plausibly  said  that  the  purpose  of  §35  was  to  aid  in 
the  enforcement  of  §4  by  establishing  a  rule  of  evidence 
to  sustain  a  charge  of  unlawfully  keeping,  etc.  State 
V.  Mclntyre  (1905),  139  N.  C.  599,  52  S.  E.  63. 

As  to  any  matter  material  to  the  question  here  pre- 
sented, §35,  supra,  and  §28,  Laws  of  Washington  1915 
p.  2,  are  substantially  the  same.    The  Supreme 

4.  Court  of  that  state  had  before  it  the  question  of 
whether  the  facts  stated  in  an  information  based 

upon  §22  of  the  laws  of  that  state  charged  a  crime.  The 
act  of  which  §35,  supra,  is  a  part  has  no  provision  cor- 
responding to  §22  of  the  Laws  of  Washington,  but  the 
Supreme  Court  of  Washington  in  passing  upon  the  ques- 
tion before'  it  deemed  it  necessary  to  consider  §28,  and 
in  an  opinion  filed  on  July  5,  1916,  in  the  case  of  State 
Vol.  188—39 
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V.  Eden  (1916),  92  Wash.  1,  158  Pac.  967,  159  Pac. 
700,  said :  "When  the  act  was  passed,  it  was  recognized 
that  intoxicating  liquors  would  be  held  within  the  state 
by  persons  who  had  previously  been  engaged  in  the  sale 
thereof.  And  it  is  common  knowledge  that,  prior  to 
the  taking  effect  of  this  act,  the  barter  and  sale  of  in- 
toxicants within  the  state  was  permitted  by  law ;  and  it 
is  reasonable  to  suppose  that,  at  the  time  this  act  would 
take  effect,  namely,  on  January  1, 1916,  intoxicating  liq- 
uors theretofore  lawfully  obtained  would  be  in  the  pos- 
session of  persons  who  had  theretofore  lawfully  dealt 
therein.  And  in  order  that  those  persons  might  dispose 
of  their  surplus  stock,  §28  was  passed,  which  provides 
that  every  person  shall  remove,  or  cause  to  be  removed, 
all  intoxicating  liquors  in  his  possession,  from  the  state, 
and  that  for  a  period  of  ten  days  thereafter  it  should  not 
be  necessary  to  obtain  a  permit  for  the  shipment  out  of 
the  state  of  intoxicating  liquors  held  within  the  state  at 
that  date.  The  penalty  for  keeping  a  greater  quantity 
of  liquor  was  named  in  §28,  to  the  effect  that  failure  to 
remove  the  same  would  be  *prima  facie  evidence  that 
such  liquor  is  kept  therein  for  the  purpose  of  being  sold, 
bartered,  exchanged,  given  away,  furnished  or  other- 
wise disposed  of  in  violation  of  the  provisions  of  this 
act.'  The  keeping  of  such  liquor  was  not  made  a  crime 
unless  made  so  by  §22."  A  petition  for  a  rehearing  in 
that  case  was  overruled  August  19,  1916.  When  the 
two,  §35  and  §28,  supra,  are  read  together,  5t  conclu- 
sively appears  that  the  general  assembly  of  this  state 
had  before  it  §28,  and  in  adopting  it,  except  in  some 
minor  details,  it  also  adopted  the  construction  placed 
upon  it  by  the  Supreme  Court  of  that  state.  City  of 
Laporte  V.  Gameivell,  etc.,  Tel.  Co.  (1896),  146  Ind.  466, 
469,  45  N.  E.  588,  35  L.  R.  A.  686,  58  Am.  St.  359;  Mc- 
Intyre  v.  State  (1907),  170  Ind.  163,  88  N.  E.  1005; 
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Robert8(m  V.  Ford  (1904),  164  Ind.  538,  74  N.  E.  1. 
The  intention  of  the  general  assembly  in  passing  §35, 
supra,  is  thus  disclosed,  and  to  give  the  language 
3.    thus  employed,  any  other  meaning  would  be  to 
violate  fundamental  principles.    We  are  not  un- 
mindful of  the  well-recognized  rule  that  courts 
5.     should  so  construe  statutes  as  to  meet  the  mis-, 
chief  sought  to  be  remedied,  but  where,  as  here, 
the  legislative  intention  is  plain,  and  the  enactment  as 
a  whole  covers  the  various  forms  of  evil  existing  and 
sought  to  be  corrected  at  the  time  it  was  passed,  the 
reason  for  the  rule  ceases.     It  may  be  said  that  §38  was 
intended  to  furnish  an  additional  penalty  to  that  spe- 
cially mentioned  in  §35,  but  we  cannot  agree  to  this  con- 
clusion, for,  in  our  opinion,  the  penalty  provided  in  §38 
has  reference  to  those  sections  in  the  act  where  the  doing 
or  the  failure  to  do  certain  things  is  made  unlawful, 
and  no  penalty  is  therein  provided  for  a  violation 
thereof. 

We  therefore  conclude  that  the  second  count  of  the 
affidavit  upon  which  appellant  was  tried  and  convicted 
failed  to  state  a  public  offense,  and  the  motion  in  arrest 
of  judgment  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  the  trial 
court  to  sustain  appellant's  motion  in  arrest  of  judg- 
ment, and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Note.— ReDorted  in  125  N.  E.  397. 
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George  Kraft  Company  v.  Heller. 

[No.  23,370.    Filed  December  12,  1919.] 

1.  Fraudulent  Conveyances.— BuZA;  Sale8.~-Fraudident  Intenu 
— ^Under  the  Bulk  Sales  Act,  §7471a  et  seq.  Bums  1914,  Acts 
1909  p.  122,  the  question  as  to  whether  a  fraudulent  intent  in 
fact  existed  and  entered  into  a  transfer  of  merchandise  in  bulk 
is  not  material;  if  it  is  found  as  a  fact  that  the  purchaser  in 
such  transaction  complied  with  the  act,  the  court  can  say  as 
a  matter  of  law  that  there  was  no  intent  to  defraud  the  credi- 
tors of  the  seller;  but  if  the  purchaser  failed  to  comply  with 
the  act,  the  court  is  required  to  say  as  a  matter  of  law  that 
the  transaction  was  tainted  with  a  fraudulent  intent,    p.  614. 

2.  Fraudulent  Conveyances. — Bulk  Sales.^FaUure  to  Give 
Notice. — Fravd  per  se. — ^The  failure  of  the  purchaser  of  a 
stock  of  goods  to  give  notice  required  by  the  Bulk  Sales  Act, 
§7471a  et  aeq.  Bums  1914,  Acts  1909  p.  122,  renders  the  trans- 
action fraudulent  per  se  as  to  the  seller's  creditors,  regardless 
of  the  actual  good  faith  of  the  parties  or  of  the  compliance 
with  the  other  provisions  of  the  act;  and  this  is  true  even 
though  it  appears  that  a  compliance  with  the  provisions  of  the 
act  would  have  been  of  no  benefit  to  a  complaining  creditor, 
no  reference  to  his  claim  having  been  made  on  the  list  of  credi- 
tors,   p.  616. 

3.  Fraudulent  Conveyances.— BwZfc  Sales^Statute. — Claims 
Affected. — ^Under  the  Bulk  Sales  Act,  §7471a  et  seq.  Bums 
1914,  Acts  1909  p.  122,  neither  secured  claims,  nor  claims  dis- 
puted and  in  litigation,  are  excepted  from  the  operation  of  the 
statute,    p.  618. 

4.  Appeal. — Suspension  of  Proceedings. — ^The  bond  filed  in  per- 
fecting a  term-time  appeal  stays  all  proceedings  for  the  en- 
forcement of  the  Judgment  during  the  pendency  of  the  appeal, 
and  susi>ends  the  authority  of  a  receiver  appointed  therein  to 
take  charge  of  the  property  affected  during  such  time.    p.  619. 

From  St.  Joseph  Superior  Court;  George  Ford,  Judge. 

Action  by  Adolph  Heller  against  the  George  Kraft 
Company  and  others.  From  an  interlocutory  order  ap- 
pointing a  receiver,  the  defendants  appeal    Affirmed. 

Hubbard  &  Pettingill  and  Nevmian,  Poppenheusen, 
Stem  &  Johnson,  for  appellants. 
G.  A.  Farabaugh,  for  appellee. 
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Lairy,  J. — ^This  is  an  appeal  from  an  interlocutory 
order  appointing  a  receiver  in  a  proceeding  filed  by  ap- 
pellee against  appellant,  wherein  appellee  demanded 
judgment  in  the  sum  of  $7,500  and  prayed  an  order  of 
court  declaring  appellant  George  Kraft  Company  to  be  a 
receiver  of  a  stock  of  merchandise  purchased  by  it  in  bulk 
from  the  Independent  Five  and  Ten  Cent  Stores  of  New 
York.  Appellee  alleged  that  the  Independent  Five  and 
Ten  Cent  Stores  of  New  York  was  indebted  to  him  in 
the  sum  of  $7,500  at  and  prior  to  the  date  of  its  sale 
of  said  stock  of  merchandise  to  appellant  as  shown  by  a 
judgment  of  the  LaPorte  Circuit  Court  for  that  amount, 
and  facts  are  alleged  showing  that  appellant  purchased 
the  stock  and  fixtures  in  bulk,  and  that  it  failed  to  com- 
ply with  the  provisions  of  §7471a  Bums  1914,  Acts  1909 
p.  122,  relating  to  such  sales. 

The  sworn  complaint  and  a  certified  copy  of  the  judg- 
ment were  introduced  in  evidence  on  behalf  of  plaintiff, 
and  the  defendants  introduced  certain  affidavits  as  a 
defense.  After  a  consideration  of  the  evidence  so  in- 
troduced the  court  entered  an  order  declaring  and  ap- 
pointing appellant  George  Kraft  Company  receiver  of 
the  stock  of  goods  so  purchased  from  the  Independent 
Five  and  Ten  Cent  Stores  of  New  York  for  the  benefit  of 
plaintiff,  and  directing  it  to  qualify  as  such  receiver  by 
filing  bond  in  the  sum  of  $10,000.  From  the  order  so 
entered  this  appeal  is  taken.  The  only  question  pre- 
sented by  the  several  errors  assigned  relates  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  finding  on  which 
the  order  is  based. 

Statutes  regulating  the  sales  of  stocks  of  merchandise 
in  bulk  similar  to  the  one  on  which  this  proceeding  is 
based  have  been  passed  by  nearly  all  of  the  states  of  this 
country.  This  widespread  legislation  on  the  subject  in- 
dicates that  there  was  a  general  belief  in  the  existence 
of  a  prevalent  evil  which  such  legislation  was  intended 
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to  suppress.  The  evil  sought  to  be  corrected  was  the 
tendency  and  practice  of  merchants  heavily  indebted  to 
make  secret  sales  of  their  merchandise  in  bulk  for  the 
purpose  of  defrauding  their  creditors.  Under  the  stat- 
utes of  this  state  as  existing  prior  to  the  enactment  of 
the  one  under  consideration,  the  question  as  to  whether 
a  conveyance  of  lands  or  an  assignment  or  transfer  of 
personal  property  was  or  was  not  made  with  a  fraudu- 
lent intent  for  the  purpose  of  defrauding,  hindering  or 
delaying  creditors  was  one  of  fact.  §§7479,  7483  Bums 
1914,  §§4920,  4924  R.  S.  1881.  Under  the  law  as  it 
so  stood,  the  court  or  jury  trying  the  case  was  required 
to  decide  from  the  facts  and  circimistances  that  a  fraud- 
ulent intent  did  or  did  not  exist  as  a  fact.  It  must  be 
assumed  that  some  reason  known  to  the  legislature  ex- 
isted which  led  that  body  to  the  conclusion  that  the  rule 
requiring  fraudulent  intent  to  be  proved  as  a  fact  from 
subsidiary  facts  and  circumstances  disclosed  by  the  evi- 
dence should  be  abrogated  in  cases  involving  the  sale  of 
stocks  of  merchandise  in  bulk.  As  a  consequence  the 
legislature  by  the  act  under  consideration  placed  sales 
of  this  kind  in  a  class  by  themselves,  and  provided  that 
the  purchaser  at  such  sales  should  take  certain  steps 
specified  in  the  statute  prior  to  concluding  the  sale  and 
paying  the  purchase  money.  The  statute  provides  that, 
in  case  the  purchaser  conforms  to  the  provisions  of  the 
statute,  he  shall  not  be  held  accountable  in  any  way  to 
any  creditor  of  the  seller.  §7471c  Bums  1914,  supra. 
On  the  other  hand,  if  he  fails  to  take  the  steps  imposed 
in  conformity  to  the  terms  of  the  act,  the  sale  is  fraud- 
ulent as  a  matter  of  law  so  far  as  the  creditors  of  the 
seller  are  concerned.     §7471a  Bums  1914,  supra. 

Under  this  statute,  the  question  as  to  whether  a 

fraudulent  intent  in  fact  existed  and  entered  into  the 

transfer  is  not  material.     The  effect  of  the  act  is 

1.    to  take  the  question  of  fraudulent  intent  out  of 
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the  realm  of  fact  and  place  it  in  the  realm  of  law. 
If  it  is  found  as  a  fact  that  the  purchaser  took  the  steps 
provided  by  the  act  in  conformity  with  its  terms,  the 
court  can  say  as  a  matter  of  law  that  the  purchaser 
had  no  intent  to  defraud  the  creditors  of  the  seller,  and 
that  his  title  to  the  goods  acquired  is  immune  from  at- 
tack by  any  such  creditor  on  that  ground.  On  the  other 
hand,  if  the  purchaser  fails  to  take  the  steps  prescribed 
in  conformity  with  the  act,  the  court  is  required  to  say 
as  a  matter  of  law  that  the  transaction  is  tainted  by  a 
fraudulent  intent,  and  that  the  title  acquired  is  open  to 
an  attack  by  a  creditor  of  the  seller  in  the  manner  pro- 
vided by  the  act  McGreenery  v.  Murphy  (1912),  76 
N.  H.  338,  82  Atl.  720,  39  L.  R.  A.  (N.  S.)  374;  Peck 
V.  Hihhen  (1916),  185  Ind.  623,  114  N.  E.  216.  It  is 
not  necessary  to  speculate  on  the  reasons  which 
prompted  the  enactment  of  the  statute.  It  may  be  that 
the  legislature  intended  to  provide  a  means  available  to 
a  purchaser  at  such  sales  by  which  he  could  protect  him- 
self from  vexatious  litigation  by  creditors  of  the  seller, 
and  at  the  same  time  provide  a  means  by  which  credi- 
tors of  the  seller  might  learn  or  be  informed  of  the  pro- 
posed sale  in  time  to  protect  their  claims.  Whatever 
may  have  been  the  purpose,  it  is  clearly  the  intent  of 
the  act  that  a  compliance  with  its  provisions  should  make 
the  title  acquired  by  the  purchaser  secure  against  at- 
tacks by  creditors  of  the  seller,  and  that  a  failure  to  so 
comply  should  render  the  transaction  fraudulent  per 
se  and  should  enable  the  creditors  of  the  seller  to  assail 
the  title  of  the  purchaser  in  the  manner  provided  by 
the  act. 

The  first  step  required  by  the  statute  of  the  purchaser 
is  that  at  least  five  days  before  the  sale  is  to  be  con- 
summated, he  shall  make  a  full  and  detailed  inventory 
of  the  articles  to  be  purchased,  showing  quantity  and  so 
far  as  possible  in  the  exercise  of  reasonable  diligence 
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the  cost  price  to  the  seller.  It  is  shown  by  affidavit 
filed  on  behalf  of  appellant  that  such  step  was  taken  in 
compliance  with  the  act. 

The  next  step  required  of  the  purchaser  is  that  he 
shall  demand  and  receive  from  the  seller  a  written  list 

of  names  and  addresses  of  the  creditors  of  the 
2.    seller  with  the  amount  of  indebtedness  due  or 

owing  to  each,  and  certified  by  the  seller  under 
oath  to  be  a  full,  accurate  and  complete  list  of  his  credi- 
tors and  of  his  indebtedness.  It  is  shown  by  affidavit 
that  at  least  five  days  before  the  sale  was  consummated 
a  list  of  creditors  was  furnished  by  the  seller  on  de- 
mand of  the  purchaser  showing  the  names  of  the  credi- 
tors of  the  seller  and  the  amount  due  or  owing  to  each, 
and  that  the  list  furnished  was  verified  by  the  seller  as 
being  a  full,  accurate  and  complete  list  of  creditors  and 
of  his  indebtedness,  but  that  such  list  did  not  contain 
the  judgment  in  favor  of  plaintiff  for  $7,500,  and  that 
the  purchaser  had  no  knowledge  of  the  existence  of  such 
judgment.  This  constituted  a  compliance  with  the  sec- 
ond specification  of  the  act,  and  had  appellant  complied 
with  the  third  specification  as  provided  in  the  act  by  giv- 
ing the  notice  required,  its  title  to  the  goods  purchased 
would  have  been  secure  against  attack  of  any  creditor  of 
the  seller.  This  specification  requires  that  the  pur- 
chaser shall,  at  least  five  days  before  the  consumma- 
tion of  the  sale,  give  notice  of  the  proposed  sale  and  of 
the  price,  terms  and  conditions  thereof  to  every  creditor 
whose  name  and  address  appears  on  the  list,  and  to  all 
other  creditors  of  the  seller  of  which  he  has  knowledge. 
The  notice  is  required  to  be  given  to  the  creditor  per- 
sonally or  by  registered  mail.  It  appears  from  the  evi- 
dence that  no  notice  whatever  was  given  in  compliance 
with  the  requirement  of  the  act.  The  failure  on  the 
part  of  the  purchaser  to  give  such  notice  renders  the 
whole  transaction  fraudulent  per  se  as  to  creditors  of 
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the  seller,  regardless  of  the  actual  gobd  faith  of  the 
parties  involved.  Had  appellant  given  notice  to  all 
creditors  whose  names  appeared  on  the  verified  list  fur- 
nished him,  his  title  to  the  goods  purchased  could  not 
have  been  successfully  attacked  by  appellee  unless  he 
could  have  shown  that  appellant  had  knowledge  of  his 
claim  in  time  to  hiave  notified  him  as  a  creditor,  and 
this  would  have  been  true  even  though  the  seller  had 
knowingly  and  fraudulently  omitted  his  name  from  the 
list  of  creditors.  Glantz  V.  Gardiner  (1917),  40  R.  I. 
297,  100  AtL  913,  L.  R.  A.  1917F  226,  229,  and  note; 
Coach  V.  Gage  (1914),  70  Ore.  182,  188,  138  Pac.  847. 
Having  failed  to  comply  with  the  requirement  of  the 
statute  as  to  notice,  it  cannot  avail  appellant  to  show 
that  no  reference  to  appellee  or  his  claim  appeared  on 
the  list  of  creditors,  and  that  appellant  had  no  notice  or 
knowledge  of  the  existence  of  such  claim  prior  to  the 
consummation  of  the  purchase.  In  the  light  of  such 
facts,  it  is  evident  that  notice  of  the  proposed  sale  would 
not  have  been  given  to  appellee  either  personally  or  by 
registered  mail,  even  though  appellant  had  complied 
strictly  with  the  requirement  of  the  statute  as  to  the 
giving  of  notice ;  but  it  does  not  necessarily  follow  that 
appellee  would  not  have  learned  of  the  proposed  sale 
had  the  required  notice  been  given  to  the  other  creditors 
of  the  seller.  Sttmrt  V.  Elk  Horn  Bank,  etc.,  Co.  (1916) , 
123  Ark.  285,  291,  185  S.  W.  263,  Ann.  Cas.  1918A  268. 
However  that  may  be,  the  reasons  advanced  by  appel- 
lant on  this  point  are  sufficiently  answered  by  reference 
to  the  statute.  The  legislature  has  prescribed  such  no- 
tice as  it  deemed  to  be  sufficient,  and  has  required  that 
it  be  given.  The  statute  provides  what  consequences 
shall  ensue  to  the  purchaser  in  case  the  statute  is  not 
followed,  and  by  force  of  the  statute  the  consequences 
so  prescribed  will  follow  a  failure  to  comply  with  its 
terms,  even  though  it  is  made  to  appear  that  a  compli- 
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ance  with  the  provisions  of  the  act  would  have  been  of 
no  benefit  to  the  complaining  creditor,  or  that  the  failure 
to  so  comply  did  not  operate  to  his  prejudice. 

Appellant's  affidavits  show  that  after  the  list  of  credi- 
tors had  been  furnished,  it  caused  all  of  the  accounts 
payable,  owing  by  the  seller,  to  be  paid  out  of  the  pur- 
chase money  before  taking  possession,  and  that  arrange- 
ments were  made  for  the  payment  of  the  outstanding 
notes  of  the  seller  which  were  satisfactory  to  the  holders 
of  such  notes.  The  statute  does  not  provide  that  the 
purchaser  shall  have  the  option  of  giving  the  notice  pre- 
scribed or  of  paying  out  of  the  purchase  money  the 
claims  of  the  seller's  creditors  appearing  on  the  list  and 
all  others  of  which  he  has  knowledge.  When  he  takes 
the  latter  course,  he  does  not  comply  with  the  statute, 
and  he  acts  at  his  peril  as  to  any  creditors  of  the  seller 
whose  claims  may  not  be  included. 

The  judgment  on  which  this  proceeding  rests  is 
shown  to  be  based  on  a  disputed  claim  which  is  still  in 

litigation.    Before  the  hearing  and  order  in  the 
3.    trial  court,  a  bond  had  been  filed  and  an  appeal 

had  been  taken  to  this  court,  where  the  appeal 
is  still  pending.  It  is  claimed  that  the  statute  under 
consideration  does  not  apply  to  a  judgment  creditor 
under  the  circumstances  stated.  The  statute  refers  in 
general  terms  to  the  creditors  of  the  seller  withput  any 
exceptions  or  reservations.  The  statute  does  not  except 
from  its  operation  claims  which  are  secured,  nor  does  it 
except  disputed  claims  which  are  in  litigation.  The 
language  being  clear,  the  court  has  no  power  to  engraft 
on  the  statute  exceptions  which  the  legislature  did  not 
see  fit  to  make.  If  the  statute  in  its  application  and 
operation  proves  to  be  harsh  or  oppressive,  relief  can  be 
sought  only  at  the  hands  of  the  legislature.  The  courts 
are  powerless  in  the  matter.  Appellee  was  not  pre- 
cluded from  resorting  to  the  remedy  provided  by  the 
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statute  because  the  payment  of  the  judgment,  if  af- 
firmed, was  secured  by  an  appeal  bond. 

The  bond  was  filed  in  perfecting  a  term-time  appeal, 
and  it  had  the  effect  to  stay  all  proceedings  for  the  en- 

forcem^it  of  the  judgment  during  the  pendency 
4.     of  the  appeal.     It  is  asserted  that  this  proceeding 

is  one  brought  for  the  purpose  of  enforcing  the 
judgment,  by  means  of  a  receivership,  as  a  claim  against 
the  assets  in  its  hands  as  such  receiver.  It  does  not 
appear  from  the  record  that  any  motion  was  made  in 
the  trial  court  for  an  order  staying  the  proceedings  dur- 
ing the  pendency  of  the  appeal,  or  that  this  question  was 
in  any  other  way  presented  to  the  trial  court  and  de- 
cided. The  trial  court  proceeded  no  further  than  to 
make  an  order  declaring  that  appellant  held  the  prop- 
erty purchased  as  receiver  and  directing  it  to  give  bond. 
By  this  appeal  the  authority  of  the  receiver  to  act  fur- 
ther was  suspended  before  the  claim  of  appellee  was  al- 
lowed or  any  other  steps  taken  to  subject  the  property 
in  the  hands  of  the  receiver  to  the  payment  of  appel- 
lee's claim.  The  appeal  bond  filed  operated  to  stay  all 
proceedings  to  enforce  the  judgment,  and  there  can  be 
no  doubt  that  any  attempt,  while  the  appeal  was  pend- 
ing, to  enforce  it  against  the  property  in  the  hands  of 
the  receiver  would  be  stayed  on  proper  motion. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Note,— Reported  in  125  N.  E.  209. 


Blomberg  v.  State  of  Indiana. 

[No.  23,569.     Filed  December  12,  1919.] 

INTOXICATINO  LIQUORS. —  Failure  to  Remove  From  State. —  An 
affidavit  chargins:  a  failure  to  remove  intoxicating  liquors  from 
the  state  within  ten  days  after  the  enactment  of  the  Prohibi- 
tion Act,  Acts' 1917  p.  15,  §8356a  et  aeq.  Bums  1914,  does  not 
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charge  a  public  offense,  since  the  statute  does  not  provide  a 
penalty  for  the  failure  to  remove  it 

From  Marion  Criminal  Court  (48,780) ;  James  A. 
Collins,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Herman 
Blomberg.  From  a  judgment  of  conviction,  the  defend- 
ant appeals. 

Woolen,  Cox  &  WeUiver  and  Henry  Sey fried,  for  ap- 
pellant. 
Ele  Stansbury,  Attorney-General,  for  the  state. 

Haevey,  J. — This  is  a  prosecution  of  appellant  for  a 
violation  of  the  prohibitory  law  of  Indiana.  Acts  1917 
p.  15  et  seq.,  §8356a  et  seq.  Bums'  Supp.  1918.  The 
prosecution  was  instituted  in  the  city  court  of  Indian- 
apolis, where  appellant  was  convicted.  He  appealed  to 
the  criminal  court  of  Marion  county,  where  he  was  tried 
de  novo  and  again  convicted.  From  the  judgment  of 
conviction,  this  appeal  is  brought. 

The  prosecution  was  based  upon  an  affidavit  in  five 
counts.  A  motion  to  quash  the  affidavit  and  each  of  the 
counts  thereof  was  filed  by  defendant,  the  reasons  and 
causes  for  quashing  being  that  the  facts  stated  in  said 
affidavit,  and  in  each  count  thereof,  do  not  constitute  a 
public  offense.  Said  motion  was  sustained  as  to  the 
first  and  fifth  counts,  and  overruled  as  to  the  second, 
third  and  fourth. 

Upon  a  plea  of  not  guilty,  and  a  plea  of  former  ac- 
quittal of  the  matters  charged  in  counts  2  and  3,  the 
cause  was  tried  by  the  court  without  a  jury,  and,  the 
court  found  that  appellant  was  not  guilty  as  charged  in 
counts  2  and  3,  but  that  he  was  guilty  as  charged  in 
the  fourth  count,  and  judgment  was  entered  to  the  ef- 
fect that  appellant  be  imprisoned  in  the  county  jail  for 
ten  days  and  fined  in  the  sum  of  fifty  dollars. 

The  fourth  count  was  as  follows:     '*Count  4.    And 
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affiant  aforesaid  upon  his  oath  aforesaid  says  that  Her- 
man Blomberg  on  the  13th  day  of  April,  1918,  at  and 
in  the  county  and  city  aforesaid,  did  then  and  there  un- 
lawfully fail  to  remove  and  cause  to  be  removed,  certain 
intoxicating  liquors,  to  wit:  Whiskey,  gin,  wine  and 
beer  then  and  there  in  his  possession,  from  this  state, 
within  ten  days  after  the  second  day  of  April,  1918; 
that  the  said  defendant  was  not  then  and  there  a  li- 
censed pharmacist,  wholesale  druggist,  manufacturing 
chemist,  nor  was  he  then  and  there  in  possession  of 
said  liquors  for  or  in  behalf  of  a  public  hospital,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  state 
of  Indiana." 

This  count  does  not  charge  a  public  offense.  The 
statute  does  not  provide  any  penalty  for  failure  to  re- 
move, as  is  charged  in  said  count.  Ward  V.  State 
(1919),  ante  606,  125  N.  E.  397. 

The  motion  to  quash  the  fourth  count  of  said  affidavit 
should  have  been  sustained.  The  judgment  of  the  court 
below  is  reversed,  with  instructions  to  sustain  said  mo- 
tion. 

Note.— Reported  in  125  N.  E.  399. 


Aetna  Trust  and  Savings  Company  v.  Nacken- 
horst, Receiver,  et  al. 

[No.   23,083.     Filed  March   7,  1919.     Rehearing  denied  Decem- 
ber 12,  1919.] 

1.  Receivers. — Adjudication  of  Claims. — All  claims  should  be 
filed  in  the  proceeding  in  which  the  receiver  is  appointed,  and 
the  priorities  and  the  order  of  payment  determined  therein, 
and  not  by  cross-complaints  in  ah  action  by  the  receiver  to 
reduce  the  fund  to  his  possession,     p.  624. 

2.  Municipal  Corporations. — Construction  of  Sewers. — Assign- 
ment  of  Assessment  Roll, — Under  §§8711  et  seq.  Bums  1914 
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(Acts  1907  pp.  167,  550,  Acts  1909  p.  412),  a  contractor  who 
has  a  valid  contract  with  a  city  for  the  construction  of  a  sewer 
can  make  a  valid  assignment  to  a  third  party  of  the  assessment 
roll,  but  the  assignee  acquires  thereby  only  the  contractor's  in- 
terest in  the  assessments  on  the  completion  of  the  contract; 
and,  where  the  contractor  abandons  the  contract,  there  is  no 
basis  for  any  assessments  against  the  property  until  the  final 
estimate  provided  for  in  the  statute  can  be  made,  and  the  as- 
signment is  therefore  operative  or  ^iforceable  only  for  the 
amount  of  the  final  estimate  less  the  costs  and  expenses  of 
completing  the  work,  such  costs  being  entitled  to  priority  in 
the  distribution  of  the  assets,  regardless  of  whether  the  work 
was  completed  by  the  city  or  by  reletting  the  contract  or  by 
any  other  means  authorized  by  law.    pp.  630, 631, 635. 

3.  Assignments. — What  May  be  Assigned. — Personal  property 
and  choses  in  action  to  be  acquired  in  the  future  under  a  valid 
contract  may  be  assigned,  and  such  assignments,  when  fairly 
made  for  a  valuable  consideration,  are  recognized  and  enforced 
in  equity,    p.  630. 

4.  Assignments. — What  May  he  Assigned. — A  mere  possibility 
is  not  the  subject  of  assignment;  the  thing  assigned  must  have 
an  actual  or  a  potential  existence,    p.  630. 

5.  Assignments. — What  May  he  Assigned. — Wages.-— If  the 
thing  on  which  an  assignment  is  intended  to  operate  is  wages 
to  be  earned  under  an  employment,  or  money  to  be  realized  by 
the  performance  of  a  contract,  it  is  essential  to  the  validity  of 
the  assignment  that  the  contract  be  in  actual  existence  at  the 
time  the  assignment  is  made.    p.  630. 

6.  Assignments. — Operation. — ^Where  the  subject  of  an  equi- 
table assignment  is  money  to  be  earned  in  the  future,  either  as 
wages  or  by  the  performance  of  a  contract,  such  assignment 
does  not  become  operative  until  some  'Vages  have  been  earned 
or  something  has  become  payable  under  the  contract,    p.  630. 

7.  Municipal  Corporations. — Sewers. — Construction. — Assign- 
ments. — Where  a  contractor  abandoned  the  contract  for  con- 
struction of  a  sewer,  and  the  work  was  completed  by  a  receiver, 
an  assignee  of  the  assessment  roll  who  acquiesced  in  the  ap- 
pointment of  the  receiver  and  the  manner  of  completing  the 
work,  may  not  question  the  authority  of  the  receiver  nor  com- 
plain that  the  cost  was  greater  than  would  have  been  neces- 
sary had  some  other  plan  been  pursued  in  completing  the 
work.    p.  633. 

8.  Municipal  Corporations. — Setvers. — Construction  Bond.-^ 
Liahility, — The  contractor's  bond  for  the  construction  of  a 
sewer,  under  §8711  et  seq.  Bums  1914,  was  for  the  protection 
of  the  property  aif ected,  and  the  surety  thereon  became  liable  for 
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all  unpaid  claims  for  labor  and  materials  which  entered  into 
the  construction  of  the  sewer,  but  not  for  money  loaned  or  ad- 
vanced to  the  contractor  by  a  third  person,     p.  633. 

9.  Municipal  Corporations. — Sewers. — Construction. — Rights  of 
Laborers  and  Materialmen. — The  statute  (§§8711  et  seq.  Bums 
1914)  does  not  give  to  persons  furnishing  material,  or  to  those 
performing  labor,  for  the  construction  of  a  sewer  any  claim 
against  the  dty  or  any  lien  on  the  assessments  made  to  pay  the 
costs  of  the  improvement,  their  only  remedy  being  against  the 
contractor,  unless  the  contractor's  bond  by  its  terms  inures  to 
their  benefit    p.  634. 

10.  Municipal  Corporations. — Sewers. — Constrttetion. — Priority 
of  Claims. — ^In  the  construction  of  a  sewer  under  §8711  et  seq. 
Bums  1914,  unpaid  claims  for  material  furnished  to  a  con- 
tractor who  afterwards  abandoned  the  contract  have  no  priority 
over  the  claims  of  a  third  party  who  advanced  money  to  the 
contractor  under  an  equitable  assignment  of  the  proceeds  of 
the  contract,  but  are  inferior  thereto,    p.  634. 

11.  Municipal  Corporations. — Sewers. — Construction. — Aban- 
donment of  Contract. — Rights  of  Receiver. — Where  a  contractor 
for  the  construction  of  a  sewer,  under  §8711  et  seq.  Bums  1914, 
abandoned  the  contract,  a  receiver  appointed  to  complete  the 
work  was  entitled  to  receive  from  the  city  the  entire  pro- 
ceeds of  the  contract,  less  any  amount  paid  to  the  contractor 
on  certificates  issued  on  partial  estimates,  and  less  also  the 
ten  i>er  cent  which  the  city  was  required  under  the  contract 
to  hold  for  five  years  for  the  purpose  of  keeping  the  sewer  in 
repair,    p.  634. 

12.  Receivers. — Claims. — Priorities. — Construction  of  Sewers. — 
Where  a  contractor  for  the  construction  of  a  sewer,  under 
§8711  et  seq.  Bums  1914,  abandoned  the  contract,  and  a  re- 
ceiver was  appointed  to  complete  the  work,  the  costs  and  ex- 
penses of  completing  the  work,  including  the  allowance  to  the 
receiver  and  all  court  costs,  were  entitled  to  priority  over  all 
other  claims,    p.  634. 

From  Marion  Superior  Court  (96,964)  W.  W.  Thorn- 
ton, Judge. 

Proceeding  by  William  Nackenhorst,  receiver,  for  the 
purpose  of  reducing  funds  to  his  possession,  in  which  the 
Aetna  Trust  and  Savings  Company  and  others  filed 
cross-complaints  and  asked  that  their  claims  be  adjudi- 
cated. From  the  decree  rendered,  the  Aetna  Trust  and 
Savings  Company  appeals.    Reversed. 
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Ward  H.  Watson,  Sol  H.  Esarey,  John  W.  Holtzman, 
Lewia  A.  Coleman,  and  WiUiam  P.  Evans,  for  appellant. 

Walker  &  HoUett,  and  Major  A.  Dovming,  for  appel- 
lee. 

Lairy,  J. — ^This  is  an  appeal  from  a  decree  of  the 
Marion  Superior  Court.  The  court  made  a  special  find- 
ing of  facts  and  pronounced  its  conclusions  of  law 
thereon.  Following  its  conclusions  of  law  the  court  en- 
tered a  decree  by  the  terms  of  which  the  proceeds  aris- 
ing from  the  construction  of  a  certain  sewer  under  a 
contract  between  the  city  of  Indianapolis  and  the  Julius 
Keller  Construction  Company  were  ordered  to  be  paid 
out  on  certain  claims  presented  under  the  pleadings, 
the  amounts  of  which  were  fixed  and  the  priorities  of 
which  were  determined. 

It  seems  to  this  court  that  the  proceedings  in  which 

the  decree  was  rendered  were  irregular  for  the  reason 

that  it  was  entered  in  a  proceeding  brought  by 

1.  the  receiver  for  the  purpose  of  reducing  the  fund 
to  his  possession  and  enjoining  the  city,  in  whose 
hands  the  funds  were,  from  disposing  of  them  in  any 
other  manner.  In  this  proceeding  the  various  persons 
having  claims  against  the  fund  filed  cross-complaints 
asking  that  such  claims  be  adjudicated,  their  amounts 
fixed,  and  their  priorities  declared.  On  the  issue  thus 
formed  the  decree  referred  to  was  entered.  Under 
proper  procedure  it  would  seem  that  the  receiver  as  the 
arm  of  the  court  appointing  him  should  have  reduced  the 
fund  to  his  possession.  All  claims  should  have  been  filed 
in  the  proceeding  in  which  the  receiver  was  appointed, 
and  the  priorities  and  the  order  of  payment  should  have 
been  determined  in  such  proceeding.  However,  as  tlje 
regularity  of  the  proceedings  is  not  questioned  and  as 
all  questions  presented  on  appeal  rest  on  the  findings 
of  fact  and  the  conclusions  of  law  based  thereon,  the 
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questions  presented  will  be  determined  without  refer- 
ence to  the  pleadings. 

For  brevity  in  stating  the  substance  of  the  finding  of 
facts,  the  Equitable  Surety  Company  will  be  designated 
as  the  Surety  company,  the  Aetna  Trust  and  Savings 
Company  will  be  designated  as  appellant,  the  Julius  Kel- 
ler Construction  Company  will  be  designated  as  the  Con- 
struction company,  the  city  of  Indianapolis  will  be  des- 
ignated as  the  city,  the  Indianapolis  Mortar  and  Fuel 
Company  will  be  designated  as  the  Indianapolis  com- 
pany, and  the  Cannelton  Sewer  Pipe  Company  will  be 
designated  as  the  Cannelton  company. 

The  special  findings  show  the' entering  into  a  contract 
on  May  5,  1913,  by  the  city  and  the  Construction  com- 
pany for  the  construction  of  the  sewer  which  contained 
the  agreement  of  the  latter  "to  furnish  at  their  own 
proper  cost  and  expense  all  the  necessary  materials  and 
labor  of  every  description,  and  to  carry  out  and  complete 
in  a  good,  firm  and  substantial  manner  the  construction 
of  local  sewers  with  their  appurtenances  in  Schurmann 
Avenue;'*  that  on  May  2,  1913,  the  Construction  com- 
pany made  application  for  surety  bond  agreeing  that  as 
a  part  of  the  consideration  for  the  making  of  the  bond 
the  Surety  company  should  "be  subrogated  to  all  of  the 
applicant's  rights,  privileges  and  properties  as  principle 
and  otherwise  in  said  contract,  and  hereby  assigns, 
transfers,  conveys  to  said  company  all  the  deferred  pay- 
ments and  retained  percentages,  and  any  and  all  moneys 
and  properties  that  may  be  due  and  payable  to  the  ap- 
plicant at  the  time  of  such  breach  or  default  that  there- 
after may  become  due  and  payable"  on  account  of  the 
contract ;  that  both  prior  to  the  beginning  of  this  action, 
and  since,  the  Cannelton  company  and  the  Indianapolis 
company  made  demands  of  the  Surety  company  to  pay 
for  materials  sold  for  and  used  in  the  sewer;  that  on 
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May  5,  1913,  the  bond  of  the  Surety  company  was  exe- 
cuted and  accepted  by  the  city,  conditioned  that  the 
Construction  company  shall  fulfill  all  the  conditions  and 
stipulations  in  its  construction  contract ;  that  among  the 
specifications  contained  in  the  contract  were  the  agree- 
ments of  the  Construction  company  to  pay  all  moneys 
due  any  contractor,  materialman  or  laborer  upon  such 
sewer,  and  that  "the  contractor  shall  not  be  allowed  to 
sublet  the  whole  or  any  part  of  the  work  or  make  any 
assignment  of  the  moneys  to  be  paid  him,  without  spe- 
cial permission  in  writing  from  the  board  of  works,  and, 
should  this  permission  be  violated,  the  said  board  may 
at  its  option,  end  and  determine  his  contract ;"  that  on 
May  5,  1913,  the  Construction  company  and  the  appel- 
lant entered  into  an  agreement  whereby  the  former  was 
to  execute  to  the  latter  an  assignment  of  the  assessment 
roll  and  the  latter  agreed  to  advance  the  former  eighty 
per  cent,  of  the  assessment  roll,  to  be  used  to  pay  labor 
and  material  bills,  such  advance  to  bear  seven  per  cent, 
from  day  of  advancement  until  approval  of  final  assess- 
ment roll,  to  be  evidenced  by  memorandum  promissory 
notes,  and  the  latter  agreed  to  take  over  the  assessment 
roll  at  ninety-six  cents  on  the  dollar  in  payment  of  its 
advances  and  interest,  the  assessments  against  the  state 
and  the  United  States  excepted  from  this  contract  price ; 
that  such  assignment  was  executed  on  May  5,  1913, 
authorizing  the  city  comptroller  to  issue  all  warrants 
and  bonds  in  payment  of  assessment  to  the  appellant, 
and  authorizing  the  city  treasurer  to  pay  the  same, 
which  was  delivered  to  the  city  comptroller  prior  to 
May  8,  1913;  that  on  May  5,  1913,  the  Construction 
company  executed  its  note  for  $2,000  to  the  appellant 
for  fees  and  services  rendered  in  procuring  the  financing 
of  the  contract;  that,  in  accordance  with  the  above  as- 
signment of  contract,  sixteen  notes  were  executed  for 
moneys  received  totaling  in  amount  $39,000  and  provid- 
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ing  for  payment  without  relief  from  valuation  and  ap- 
prais^nent  laws  and  waiving  presentment  for  payment 
or  protest  for  nonpayment;  that  on  January  14,  1914, 
Nackenhorst  was,  on  petition  of  S.  J.  Patterson  and  Com- 
pany, appointed  receiver  of  the  Construction  company; 
that  the  construction  work  was  not  completed  and  the 
city  notified  the  Surety  company  to  complete  the  work, 
but  it  refused,  and  the  work  was  completed  by  the  re^ 
ceiver;  that  on  March  5,  1914,  the  receiver  borrowed 
$1,158.69  from  appellant;  that  the  sewer  was  completed 
and  the  assessment  roll  finally  adopted  by  the  city  on 
November  18,  1914 ;  that  on  January  26,  1914,  the  Can- 
nelton  company  filed  its  claim  with  the  city  for  a  bal- 
ance due  of  $3,108,07,  with  interest  at  six  per  cent, 
thereon  from  November  3, 1913,  for  materials  furnished 
and  used ;  that  on  March  13, 1914,  the  Indianapolis  com- 
pany likewise  filed  its  claim  for  $2,263.95  for  materials 
furnished  and  used;  that  on  February  11,  1914,  the 
Surety  company  requested  that  the  Construction  com- 
pany be  required  to  pay  all  material  and  labor  bills  be- 
fore acceptance  of  the  work  as  completed ;  that  the  work 
was  accepted,  and  the  board  of  works  notified  the  city 
comptroller  of  the  approval  of  the  final  assessments 
amounting  to  ?45,079.13 ;  that  upon  said  notice  appeared 
the  following  memorandum:  "Final  estimate  was  al- 
lowed Wm.  Nackenhorst,  Receiver  for  the  Julius  Keller 
Construction  Co.,  the  Equitable  Surety  Co.,  as  surety, 
and  the  Aetna  Trust  &  Savings  Co.,  the  assignee  of  the 
assessment  roll  as  their  interests  may  appear ;"  that  the 
appellant  did  advance  eighty  per  cent,  of  the  assess- 
ment roll  as  agreed ;  that  the  Construction  company  used 
$33,692.49  in  payment  of  labor  and  material  bills  upon 
the  sewer,  and  the  balance  of  the  advancement  was  not 
so  used,  but  no  evidence  was  presented  to  show  that  the 
appellant  knew  that  fact;  that  the  Cannelton  company 
and  the  Indianapolis  company  each  furnished  the  mate- 
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rials  to  the  amounts  set  out  in  their  claims  which  were 
unpaid;  that  the  Surety  company  is  now  the  owner  of 
the  Indianapolis  company's  claim  by  assignment;  that 
the  further  sum  of  $2,117.19  was  advanced  to  the  Con- 
struction company  to  pay  the  premiums  for  public  and 
employer  liability  insurance,  $221.50  of  which  was  used 
on  the  Twenty-sixth  street  sewer  and  $1,895.69  upon 
the  Schurmann  avenue  sewer,  which  was  included  in  the 
sum  $83,692.49  previously  mentioned;  that  the  Con- 
struction company  paid  to  the  appellant  a  total  of 
$533.56  on  insurance  premiums,  and  $86.94  interest  on 
the  $2,000  note  of  May  5,  1913;  that  the  president  of 
the  Construction  company  represented  to  the  repre- 
sentative of  the  appellant  that  they  had  funds  sufficient 
to  pay  all  bills  except  the  Indianapolis  company;  that 
ninety-six  per  cent,  of  the  assessment  roll  is  $43,275.96, 
and  the  advances  made  by  the  appellant  to  the  Construc- 
tion company  are  $2,935.64  in  excess  of  the  $43,275.96 ; 
that  the  city  refused  at  first  to  accept  the  sewer  under 
the  contract  until  all  material  bills  were  paid,  but  later, 
upon  the  receiver's  petition,  agreed  to  accept  the  work 
and  hold  the  money  until  all  bills  were  paid  or  an  order 
for  distribution  made  by  a  court  of  competent  jurisdic- 
tion ;  that  the  receiver  expended  $50  to  employ  an  engi- 
neer to  assist  in  making  the  settlement;  that  the  re- 
ceiver was  directed  by  order  of  court  to  accept  $45,- 
283.13,  the  amount  of  the  contract  price,  less  $204  re- 
tained by  the  city  to  pay  inspection  charges,  in  full  set- 
tlement; that,  in  addition  to  the  $33,692.49  actually  ex- 
pended by  the  Construction  company,  it  contracted  for 
and  used  materials  to  the  value  of  $5,324.11,  for  which 
no  payment  was  made;  that  an  estimate  was  allowed 
to  the  Surety  company  and  appellant,  as  their  interest 
might  appear,  in  the  sum  of  $45,283.13,  it  being  the 
agreed  consideration  under  the  terms  of  the  contract 
for  the  construction  of  the  work  as  adjusted,  modified 
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and  completed  by  the  receiver  under  orders  of  the 
Marion  Superior  Court  wherein  said  receivership  was 
pending;  that  the  insurance  premiums  were  paid  from 
the  $41,000  of  notes  above  referred  to;  and  that  the 
receiver  and  his  attorneys  have  performed  services  to 
the  amount  of  $2,500. 

The  court  concluded  that  the  city  was  entitled  to  re- 
tain $4,507.91  of  the  $45,079.13  under  its  contract;  that 
the  appellant  should  recover  of  the  Construction  com- 
pany $46,817.93,  of  which  $34,275.12  (for  moneys  ad- 
vanced with  interest)  is  preferred  to  all  other  credi- 
tors, and  from  the  receiver  $2,664.08,  which  is  pre- 
ferred to  all  claims  except  costs  of  administration,  or  a 
total  of  $37,939.20  preferred,  and  $12,542.81  general 
claims;  that  the  Cannelton  company  is  entitled  to  $3,- 
459.40,  and  the  Surety  company  to  $2,368.68,  by  assign- 
ment from  the  Indianapolis  company,  making  a  total  of 
$5,828.08  to  be  paid  next  after  the  $34,275.12  of  appel- 
lant ;  that  the  receiver  is  entitled  to  be  paid  $2,550  for 
services  of  an  engineer,  attorneys  and  himself,  together 
with  costs  herein,  which  shall  be  preferred  to  all  credi- 
tors ;  that  the  receiver  is  entitled  to  receive  at  once  from 
the  city  whatever  it  has  in  its  possession  derived  from 
the  assessment  for  the  construction  of  the  sewer  less  the 
amount  held  by  it  as  a  guarantee  fund,  and  that  the  city 
be  perpetually  enjoined  from  delivering  the  final  assess- 
ment roll  to  appellant.  The  judgment  of  the  trial  court 
follows  its  conclusions  of  law. 

The  contention  of  appellant  is  that  it  was  and  is  the 
sole  and  exclusive  owner  of  the  assessment  roll,  a  bona 
fide  purchaser  for  value,  and  therefore  no  one  other 
than  appellant  could  have  any  interest  therein,  except 
the  city  in  ten  per  cent,  thereof  as  a  guarantee  fund. 
Upon  this  contention  is  based  all  of  appellant's  assign- 
ments of  error. 

It  is  apparent  from  the  reading  of  the  sections  of  the 


Digiti 


zed  by  Google 


630  SUPREME  COURT  OF  INDIANA, 

Aetna  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec.— 188  Ind.  621. 

statutes    in    relation   to    the   construction    of    sewers 
(§§8711-8725  Bums  1914 ;  Acts  1907  pp.  167, 550, 

2.  Acts  1909  p.  412)  that  the  legrislative  intent  is 
to  give  to  the  contractor  or  person  performing 

the  contract  for  the  construction  of  a  sewer  or  street 
improvement  a  lien  against  the  property  assessed  for 
the  amount  of  the  assessment  as  shown  by  the  assess- 
ment roll  made  after  the  completion  of  the  contract  and 
filed  with  the  department  of  finance  of  the  city,  which 
lien  is  assignable.  However,  there  is  also  expressed  a 
legislative  intent  to  give  such  a  lien  only  after  the  work 
'  is  completed  and  the  assessments  made,  but  the  statute 
contains  provisions  giving  the  contractor  a  right  to  a 
monthly  estimate  and  certificate  for  sixty-five  per  cent, 
of  the  work  completed  and  a  final  estimate  only  upon 
completion  and  acceptance  of  the  improvement.  These 
certificates  are  made  negotiable  as  inland  bills  of  ex- 
change. §8711  Bums  1914,  supra.  The  assignment 
to  appellant  of  the  assessment  roll  was  an  assignment 
of  the  contractor's  interest  in  the  assessments  when 
they  should  come  into  existence  by  virtue  of  the  com- 
pletion of  the  contract.  The  assignment  was  made  upon 
a  valid  consideration  after  the  contractor  had  entered 
into  a  valid  and  binding  contract  with  the  city. 

Personal  property  and  choses  in  action  to  be  acquired 

in  the  future  under  a  valid  contract  may  be  assigned, 

and  such  assignments,  when  fairly  made  for  a 

3.  valuable  consideration,  are  recognized  and  en- 
forced in  equity.    Pomeroy,  Eq.  Jurisp.  (3d.  ed.) 

4.  §1288;  Godtvin  V.  Murchison  (1907),  145  N.  C. 
320,  59  S.  E.  154,  17  L.  R.  A.  (N.  S.)  935.     A 

5.  mere  possibility  is  not  the  subject  of  assignment ; 
it  is  essential  that  the  thing  assigned  must  have 

6.  an   actual   or   a   potential   existence.    Kane   v. 
Clough  (1877),  36  Mich.  436,  24  Am.  Rep.  599; 

Lotv  V.  Pew  (1871),  108  Mass.  347,  11  Am.  Rep.  357, 
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859.  If  the  thing  on  which  the  assignment  is  intended 
to  operate  is  wages  to  be  earned  under  an  employment, 
or  money  to  be  realized  by  the  performance  of  a  con- 
tract, it  is  essential  to  the  validity  of  the  assignment 
that  the  contract  should  be  in  actual  existence  at  the 
time  the  assignment  is  made.  Walton  V.  Harkan 
(1900),  112  Ga.  814,  88  S.  E.  105,  81  Am.  St.  77,  79. 
Where  the  subject  of  an  equitable  assignment  is  money 
to  be  earned  in  the  future,  either  as  wages  or  by  the 
performance  of  a  contract,  such  assignment  does  not 
become  operative  until  some  wages  have  been  earned 
or  something  has  become  payable  under  the  contract. 
Nothing  can  be  claimed  under  such  an  assignment  until 
conditions  have  arisen  which  would  have  enabled  the 
assignor  to  assert  a  claim  successfully  in  the  absence 
of  such  assignment.  Kintz  v.  Scully  Steel,  etc.,  Co. 
(1915),  184  Ind.  169,  171,  110  N.  E.  986;  Warren  v. 
First  Nat.  Bank  (1893),  149  111.  9,  88  N.  E.  122,  25 
L.  R.  A.  746,  750;  Cooper  v.  Douglass  (1864),  44  Barb. 
(N.  Y.)  409,  417. 

The  subject  of  the  assignment  under  consideration 

in  this  case  was  the  assessments  to  be  made  on  the 

completion  and  acceptance  of  the  sewer  contract. 

2.  At  the  time  the  assignment  was  made  there  were 
no  assessments  in  existence,  and  none  could  be 
made  under  the  law  unless  and  until  the  work  of  con- 
structing the  sewer  should  be  completed  and  accepted. 
During  the  progress  of  the  work  the  assignor  had  a 
right,  under  the  statute,  to  have  partial  estimates  made 
and  to  have  issued  negotiable  certificates  to  an  amount 
equal  to  sixty-live  per  cent  of  such  partial  estimates; 
and  on  completion  and  acceptance  of  the  entire  work 
he  had  a  right  to  receive  a  final  estimate.  The  assignee 
could  not  successfully  assert  any  claim  to  any  amount 
not  shown  to  be  payable  to  the  assignor  either  on  a  par- 
tial or  final  estimate.    The  record  shows  that  the  as- 
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signor  abandoned  the  contract  before  it  was  completed. 
Under  such  conditions  there  was  no  basis  for  any  assess- 
ments against  the  property,  as  no  final  estimate  could  be 
made  until  the  work  was  completed  and  accepted.  Upon 
completion  of  the  work  the  final  estimate  became  avail- 
able, but  the  amount  available  to  the  contractor  would 
be  the  final  estimate  less  the  costs  and  expenses  of  com- 
pleting the  work.  The  primary  and  only  purpose  of 
levying  assessments  against  property  under  the  provi- 
sions of  the  statute  is  to  provide  a  fund  to  pay  the  costs 
and  expenses  of  the  work  constructed.  This  litigation 
arises  over  the  distribution  of  the  amount  shown  to  be 
due  on  the  final  estimate  after  the  work  had  been  com- 
pleted by  a  receiver  appointed  by  the  Marion  Superior 
Court.  Appellant  as  assignee  of  the  proceeds  of  the 
contract  cannot  successfully  assert  a  right  to  anything 
which  did  not  become  available  to  its  assignor  under 
the  contract  with  the  city.  As  the  costs  and  expenses 
of  completing  the  work  after  it  had  been  abandoned  by 
the  Construction  company  must  be  deducted  from  the 
final  estimate  before  anything  could  be  available  to  the 
Construction  company,  it  becomes  apparent  that  its 
assignment  to  appellant  would  not  be  operative  or  en- 
forceable for  an  amount  greater  than  the  final  estimate 
less  the  costs  and  expenses  of  completing  the  work. 
The  incompleted  work  at  the  time  the  contract  was 
abandoned  by  appellant's  assignor  afforded  no  basis  for 
an  assignment  against  property.  The  completion  of  the 
work  was  required  in  order  that  the  inchoate  interests 
might  be  lifted  up  and  placed  on  a  property  basis.  The 
cost  of  thus  completing  the  work  must  be  given  first 
place  in  this  distribution  of  the  assets,  regardless  of 
whether  such  work  was  done  by  the  city  directly  or  by 
reletting  the  contract  or  by  any  other  means  authorized 
by  law. 

Under  the  facts  involved  here,  a  receiver  was  ap- 
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pointed  for  the  defaulting  contractor  and  he  finished  the 
work  under  the  orders  of  the  court  appointing 

7.  him.    The  record  does  not  show,  and  it  cannot 
be  assumed,  that  appellant  was  ignorant  of  the 

failure  of  its  assignor  to  complete  the  work  and  of  the 
appointment  of  a  receiver,  or  that  the  work  was  carried 
forward  to  completion  by  such  receiver  without  the 
knowledge  of  appellant.  The  record  does  not  show  that 
appellant  made  any  objection  to  the  work  being  com- 
pleted in  the  manner  stated.  Having  acquiesced  in 
what  was  done  and  having  received  the  benefits,  appel- 
lant is  in  no  position  to  question  the  authority  of  the 
receiver  or  to  complain  that  the  cost  of  completion  was 
greater  than  it  would  have  been  had  some  other  plan 
been  pursued  to  complete  the  work. 

It  has  been  suggested  that  appellant,  as  the  assignor 

of  the  contract,  should  be  awarded  tiie  entire  proceeds 

of  the  contract  if  necessary  to  repay  it  for  money 

8.  loaned  on  the  faith  of  the  assignment,  whether 
the  entire  proceeds  were  earned  by  the  contractor 

or  not,  and  that  the  cost  of  completing  the  unfinished 
work  after  it  was  abandoned  by  the  contractor  should 
fall  on  the  surety  on  the  contractor's  bond.  It  must  be 
remembered  that  the  bond  of  the  contractor  was  given 
to  the  city  for  the  protection  of  property  to  be  affected 
by  the  improvement  and  to  be  assessed  for  its  construc- 
tion. In  making  the  contract  and  in  accepting  the  bond, 
the  city  was  acting  as  an  enforced  agent  of  the  property 
owners  to  be  affected  by  the  improvement.  As  surety 
on  the  contractor's  bond  the  Surety  company  undertook 
to  indemnify  the  city  for  any  loss  sustained  by  reason 
of  the  failure  of  the  contractor  to  complete  the  work 
according  to  its  contract.  By  the  very  terms  of  the 
contract  and  bond,  the  Surety  company  became  liable 
for  all  unpaid  claims  for  labor  and  materials  which  en- 
tered into  the  construction  of  the  sewer;  but  it  was  not 


Digiti 


zed  by  Google 


634  SUPREME  COURT  OF  INDIANA, 

Aetna  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec. — 188  Ind.  621. 

liable  under  the  law  or  under  the  contract  and  bond 
for  money  loaned  or  advanced  to  the  contractor  by  a 
third  person. 

The  statute  does  not  give  to  persons  furnishing  ma- 
terial for  the  construction  of  a  sewer,  or  to  those  per- 
forming labor  thereon,  any  claim  against  the  city 

9.  or  any  lien  on  the  assessments  made  to  pay  the 
cost  and  expenses  of  the  improvement.  Their 
only  remedy  is  against  the  contractor,  unless  the 

10.  bond  given  by  the  contractor  by  its  terms  inures 
to  their  benefit,  in  which  event  they  may  resort 

to  the  bond.  Unpaid  claims  for  material  furnished  to 
the  contractor  before  he  abandoned  the  work  have  no 
priority  over  the  claims  of  appellant  under  the  equitable 
assignment  of  the  proceeds  of  the  contract,  but  are  in- 
ferior thereto. 

The  receiver  is  entitled  to  receive  from  the  city  the 

entire  proceeds  of  the  contract,  less  any  amount  that 

may  have  been  paid  the  contractor  on  certificates 

11.  issued  on  partial  estimates,  and  less  also  the  ten 
per  cent,  which  the  contract  provides  shall  be 

retained  by  the  city  for  five  years  for  the  purpose  of 
keeping  the  sewer  in  repair. 

The  costs  and  expenses  of  completing  the  work  after 
its  abandonment  by  the  Construction  company,  includ- 
ing the  allowance  to  the  receiver  and  all  court 

12.  costs,  should  be  given  priority  over  all  other 
claims.    National  Surety  Co.  V.  Maag   (1908), 

43  Ind.  App.  16,  86  N.  E.  862. 

The  balance  due  under  the  contract,  including  any 
amount  may  be  ultimately  due  from  the  city  out  of  the 
fund  retained  for  repair  of  the  sewer,  passed  to  appellant 
under  its  assignment,  free  from  any  claims  in  favor  of 
persons  furnishing  material  or  labor,  and  should  be  or- 
dered paid  subject  only  to  the  priority  of  the  costs  of 
completing  the  work,  including  money  borrowed  by  the 
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receiver  for  that  purpose  and  the  court  costs  and  re- 
ceiver's allowance. 

The  court  erred  in  its  conclusions  of  law,  and  the 
judgment  is  therefore  reversed,  with  instructions  to 
the  trial  court  to  restate  its  conclusions  of  law  in  con- 
formity with  the  rules  stated  in  this  opinion. 

Myers,  J.,  and  Harvey,  C.  J.,  concur  in  the  reversal, 
but  do  not  agree  with  the  reasoning  or  with  the  result 
reached. 

On  Petition  for  Rehearing. 

Lairy,  J. — ^Thc  original  opinion  holds  that  unpaid 
claims  for  material  furnished  to  the  contractor  before 
it  abandoned  the  work  had  no  priority  over  the  claim 
of  appellant  under  its  equitable  assignment  of  the  pro- 
ceeds of  the  contract.  The  writer  of  the  opinion  en- 
tertained some  doubt  as  to  the  correctness  of  this  state- 
ment at  the  time  of  the  adoption  of  the  opinion  by  the 
court,  and,  from  subsequent  consideration  and  investi- 
gation, the  doubt  has  ripened  into  a  conviction  that  the 
rule  thus  announced  is  erroneous. 

The  opinion  holds  that  appellant's  rights  under  the 

equitable  assignment  of  the  prospective  assessments 

were  such  only  as  could  have  been  asserted  by  his 

2.  assignor  in  case  no  assignment  had  been  made. 
In  order  to  entitle  the  contractor  to  a  final  esti- 
mate, it  was  necessary  that  the  work  should  be  com- 
pleted and  accepted  by  the  city.  If  he  failed  to  com- 
plete the  contract,  he  would  be  entitled  in  equity  to  re- 
ceive only  the  balance  of  the  proceeds  of  the  assessments 
after  deducting  the  amount  of  all  costs  and  expenses  in- 
cident to  the  completion  of  the  work  to  be  done  under 
the  contract  and  the  amount  of  all  unpaid  claims  for 
labor  and  material  which  entered  into  its  construction. 
Appellant  took  the  assignment  of  the  proceeds  of  the 
contract  subject  to  all  equitable  defenses.     Rosenthal 
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V.  Rambo  (1905),  165  Ind.  584,  76  N.  E.  404,  3  L.  R.  A. 
(N.  S.)  678;  Copeland  V.  ManUm  (1872),  22  Ohio  St. 
398;  Hardaway  v.  National  Surety  Co.  (1908),  211  U. 
S.  552,  29  Sup.  Ct.  202,  53  L.  Ed.  321. 

By  the  appointment  of  a  receiver  the  whole  contro- 
versy was  drawn  within  the  jurisdiction  of  a  court  of 
equity.  In  a  court  of  equity  having  jurisdiction  to  de- 
clare priorities  and  to  order  a  distribution  of  the  pro- 
ceeds of  the  contract,  the  rights  of  the  assignee  of  such 
proceeds  were  the  same  that  those  of  the  assignor  would 
have  been  in  case  no  assignment  had  been  made.  If 
the  contractor  had  been  in  court,  and  had  been  insisting 
on  an  order  directing  the  proceeds  to  be  turned  over  to 
him  in  preference  to  the  unpaid  claims  allowed  by  the 
court  for  labor  and  material  which  entered  into  the  con- 
struction of  the  work,  I  think  there  can  be  little  doubt 
that  the  claims  for  such  materials  would  be  entitled  to 
priority  of  payment. 

For  the  reasons  stated,  I  am  of  the  opinion  that  the 
unpaid  claims  for  materials  furnished  to  the  contractor 
prior  to  the  time  he  abandoned  the  contract  are  entitled 
to  preference  over  the  claims  of  appellant  under  the 
equitable  assignment  of  the  proceeds  of  the  contract- 
While  I  vote  to  deny  the  petition  for  rehearing  in 
preference  to  adopting  the  views  expressed  in  the  dis- 
senting opinion,  I  do  so  with  the  mental  reservation 
herein  expressed.  I  have  an  abiding  conviction  that 
the  original  opinion  should  be  modified  in  the  manner 
indicated.  None  of  the  other  members  of  the  court 
agree  that  it  should  be  so  modified. 

Separate  Opinion. 
Harvey,  J. — I   agree  with  the  prevailing  opinion 
wherein  it  holds  that  the  superior  court  erred  in  re- 
quiring that  out  of  the  assessment  roll  should  be  paid 
two  claims  for  materials  purchased  by  the  contractor  for 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1919.  637 

Aetna  Trust,  fete.,  Co.  v.  Nackenhorst,  Rec — 188  Ind.  621. 

use  in  the  construction  of  the  sewer  in  question.  It  has 
been  expressly  held  in  the  decisions  cited  that  claims  for 
materials  and  labor  are  not  liens  upon  or  chargeable 
against  the  fund  raised  by  the  assessment.  Such  claim- 
ants must  seek  payment  from  the  contractor  or  his 
surety. 

The  superior  court  was  doubly  wrong  in  allowing 
pajnnent  out  of  the  assessments  to  the  surety  of  an 
amount  the  surety  had  paid  out  in  a  pretended  purchase 
of  one  of  these  material  accounts,  because:  first,  such 
account  was  not  chargeable  against  the  assessment  roll ; 
and,  second,  the  surety  was  liable  therefor  directly,  and 
had  no  right  as  against  others  having  equities  in  the 
fund  to  buy  this  claim  and  assert  a  prior  equity  secur- 
ing its  payment. 

I  cannot  agree,  however,  that  the  prevailing  opinion 
is  correct  in  allowing  as  prior  to  the  claim  of  appellant 
for  money  advanced  on  faith  and  security  of  the  assess- 
ment roll  the  amount  the  receiver  borrowed  for  use  in 
completing  the  contractor's  work,  or  in  allowing  priority 
to  the  costs  and  expenses  of  the  receivership.  While  it 
is  a  fact  that  the  receiver  borrowed  from  appellant  the 
sum  needed  and  used  in  completing  the  work,  and  the 
superior  court  ordered  that  the  sum  so  borrowed  be 
repaid  to  appellant  as  a  prior  claim,  it  may  seem  on  first 
impression  to  matter  little,  in  dollars  and  cents,  to  ap- 
pellant that  this  sum  is  deducted  from  the  assessment, 
as  it  is  paid  to  appellant  after  such  deduction ;  but  ap- 
pellant loaned  the  total  amount  of  the  assessment  roll, 
and  in  addition  thereto  loaned  the  amount  needed  to 
complete,  and  is  entitled  to  recover  both  sums,  and  its 
equities  as  to  both  should  be  considered.  If  the  con- 
tractor had  purchased  the  amount  of  material  and  labor 
necessary  to  complete  his  contract,  and  had  not  paid 
therefor,  there  can  be  no  doubt  that  his  surety  would 
have  been  directly  liable  therefor  and  the  assessment 
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roll  would  not  have  been  charg^eable  therewith.  What 
equity  protects  the  surety  at  the  expense  of  one  having 
an  existing  and  valid  lien  on  the  assessment  roll,  where 
the  only  difference  is  that  the  receiver  who  is  attending 
to  the  affairs  of  the  contractor  purchases  the  material 
and  labor?  Existing  liens  on  property  coming  into  the 
hands  of  a  receiver  are  not  so  easily  displaced  or  de- 
stroyed. 

This  is  a  proceeding  in  equity,  and  the  result  sought 
is  a  marshalling  of  priorities  and  the  application  of  a 
certain  fund  in  accord  with  equity.  As  shown  by  the 
prevailing  opinion,  the  amount  derived  by  assessment 
for  sewer  construction  primarily  constitutes  the  fund. 
The  relations  of  the  parties  to  this  fund  were  originally 
such  that  the  contractor  would  be  entitled  thereto  under 
his  contract.  To  mature  his  said  right  thereto  he  must 
perform  his  contract,  including  payment  of  all  expenses 
of  labor  and  material.  Thus  far  his  rights  and  obliga- 
tions are  rights  at  law.  He  abandoned  the  work.  Out 
of  this  failure  no  equities  grow  in  his  favor.  He  filed 
bond  securing  such  performance.  The  surety  on  this 
bond  then  became  bound  at  law  in  some  manner  to  make 
good  the  default.  Such  a  surety  is  not  a  favorite  at 
law  or  in  equity.  It  received  compensation  it  deemed 
sufficient  to  protect  it  in  the  event  of  liability  on  the 
bond. 

In  this  case  the  surety  refused  on  demand  of  the  city 
to  do  anything.  This  did  not  add  to  its  equities.  It 
was  expressly  obligated  to  pay  material  and  labor 
claims.  This  it  refused  to  do.  In  an  effort  to  save  it- 
self from  one  such  claim  it  purchased  the  same,  and 
asserted  that  it  thereby  was  entitled,  as  against  all 
others  interested,  to  an  allowance  of  this  claim.  No 
equity  arises  in  its  favor  out  of  this  attempted  evasion 
of  its  legal  obligation.  If  it  had  performed  its  obliga- 
tion, this  litigation  and  receivership  would  have  been 
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avoided.  No  allowance  for  services  of  the  receiver  or 
his  attorney  could  have  been  asked  or  made.  No  equity 
arises  in  its  favor  out  of  its  conduct,  indirectly  causing 
this  expense.  Therefore,  as  the  surety  was  obligated 
to  so  act  as  to  avoid  such  expense,  the  receiver  should 
have  called  upon  the  surety  for  funds  to  complete  the 
contract  and  pay  the  expenses  of  the  receivership. 
Equity  to  others  demanded  this,  and  a  court  of  equity, 
having  jurisdiction  of  all  parties,  should  have  required 
that  the  receiver  collect  from  the  surety  this  expense, 
because  of  its  default,  and  the  default  of  its  principal, 
the  contractor.  In  all  this  there  is  not  the  slightest 
suggestion  of  an  equity  in  favor  of  the  surety.  So  much 
for  the  equities  of  the  contractor  and  its  surety. 

The  city  is  a  party  to  this  proceeding.  It  is  not  in- 
volved at  this  stage,  except  as  a  stakeholder,  ready  to 
pay  the  right  party,  or  to  pay  to  the  court  of  equity, 
that  the  court  may  distribute  to  the  right  party.  The 
material  claimants  are  parties,  but  they  have  legal 
remedies  against  the  surety,  and  have  no  claims,  legal 
or  equitable,  to  the  fund.  The  only  other  party  is  the 
Aetna  Trust  Company.  It  was  induced  to  loan  money 
to  the  contractor  by  the  fact  that  a  legal  contract  had 
been  made  between  the  city  and  the  contractor,  the  per- 
formance of  which  was  secured  by  a  bond.  The  pay- 
ment of  all  material  and  labor  claims  necessary  to  com- 
pletion was  secured  by  the  bond.  This  was  assurance 
that  the  sewer  would  be  completed,  and  that  the  city 
would  resort  to  the  bond  in  event  of  default  by  the  con- 
tractor, or  that  the  city  would  complete  the  sewer,  or 
cause  it  to  be  completed,  at  the  expense  of  the  contractor 
or  his  surety.  Thus  an  assessment  roll  and  the  col- 
lection thereof  was  assured,  and  the  statute  in  force 
when  this  contract  was  made  created  a  lien  upon  the 
property  affected  at  the  date  of  the  contract.  Acts  1905 
p.  236,  §108,  §8711  Bums  1914. 
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If,  by  reason  of  defaults  and  refusals  of  the  contractor 
and  his  surety,  a  court  of  equity  took  jurisdiction,  the 
exercise  of  its  powers  would  bring  completion  at  the  ex- 
pense of  those  obligated  for  the  expense  thereof.  If 
the  cost  of  completion  exceed  the  contract  price,  the 
contractor  or  his  surety  must  furnish  the  excess.  In- 
duced by  all  these  provisions,  the  Aetna  Trust  Company 
agreed  to  and  did  take  an  assignment  of  the  prospective 
assessment  roll  as  security.  The  Aetna  company  ad- 
vanced all  it  agreed  to  and  more.  It  defaulted  in  noth- 
ing. It  did  not  become  an  assignee  of  the  contract,  or 
assume  any  obligations  thereunder,  and  neither  law  nor 
equity  imposes  any  such  obligation.  It  took  the  bene- 
ficial results  of  performance  which  others  were  obligated 
to  complete. 

It  might  have  resisted,  as  might  others,  the  appoint- 
ment of  a  receiver,  because  an  ample  legal  remedy  ex- 
isted in  the  city  to  cause  completion  at  the  expense  of 
the  surety.  There  may  have  been  need,  however,  for  a 
receiver,  because  neither  the  city,  nor  the  contractor, 
nor  his  surety  would  move  or  act  toward  completion. 
The  assignee  of  the  roll  waived  nothing  by  allowing  a 
court  of  equity  to  undertake  working  out  the  duties, 
obligations  and  equities  of  all  parties.  It  had  a  right 
to  anticipate  that  a  court  of  Equity  would  so  do  at  the 
expense  of  those  obligated  therefor,  and  that  the  court 
would  use  its  powers  to  bring  in  from  such  obligated 
parties  the  expense  of  so  doing.  When  all  this  is  con- 
sidered, where  does  equity  range  the  rights  and  prior- 
ities of  the  surety  and  the  Aetna  Trust  Company?  That 
is  the  only  question  here.  The  defaulting  surety  cannot 
stand  on  the  same  plane,  as  to  any  part  of  the  Aetna 
company's  advancement,  with  the  Aetna  company, 
which  company  has  defaulted  in  nothing. 

The  prevailing  opinion  holds  that  in  any  event  the 
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surety  could  only  be  held  for  that  part  of  the  expense 
of  completion  which  the  assessment  did  not  pay,  hence 
the  assessments  must  be  first  applied  to  completion, 
though  this  damages  the  Aetna  company's  security. 
This  might  well  be  true  if  the  contractor  and  the  surety 
were  the  only  parties  interested  in  the  application  of  the 
assessments;  but  it  cannot  be  true  where  another  has 
in  good  faith,  and  for  a  consideration  which  moved  to 
the  use  and  benefit  of  the  contractor  and  his  surety, 
taken  as  security  the  assessment  roll. 

The  prevailing  opinion  admits  that  the  assignee  of  an 
anticipated  assessment  roll  takes  an  equitable  interest, 
but  states  that  this  amounts  to  nothing  except  as  rip- 
ened by  performance  of  the  contract.  Such  an  equitable 
interest  included  a  right  to  the  protection  of  perform- 
ance by  those  obligated  thereto.  The  surety  became 
responsible  for  the  completion,  and  thus  for  the  ripen- 
ing of  the  equitable  rights  of  the  assignee,  and  cannot 
take  advantage  of  its  own  wrong  in  failing  to  cause  com- 
pletion, and  assert  that  its  own  default  having  prevented 
the  assignee's  rights  from  ripening,  the  assignee  must 
suffer  and  the  surety  benefit. 

Therefore  I  am  of  opinion  that  the  trial  court  also 
erred  in  protecting  the  surety  by  requiring  that  the 
amount  borrowed  by  the  receiver  be  paid  out  of  the 
assignee's  assessments,  and  in  requiring  that  the  costs 
of  the  receivership  be  paid  out  of  the  assessments. 

The  reversal  of  the  decree  is  approved,  but  the  man- 
date should  be  that  the  total  amount  of  the  assessments 
be  paid  over  to  appellant,  less  the  inspection  charges, 
and  including  that  to  be  released  by  the  city  at  the  end 
of  the  guaranty  period,  and,  further,  that  the  receiver 
be  directed  to  proceed  against  the  surety  for  the  amount 
expended  in  completion,  and  the  costs  of  the  receiver- 
VOL.  188—41 
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ship,  and,  when  collected,  the  amount  advanced  by  ap- 
pellant to  the  receiver  should  be  repaid. 
Myers,  J.,  concurs  herein  with  Harvey,  J. 

Note.— Reported  in  122  N.  E.  421, 125  N.  E.  213, 123  N.  E.  353. 


Tolleston  Club  of  Chicago  et  al.  v.  Carson. 

[No.  22,692.    Filed  April  24,  1919.    Rehearing  denied  December 

16,  1919.] 

1.  Quieting  Titi^— Right  to  Relief. — ^In  suits  to  quiet  title  the 
plaintiff  must  recover,  if  at  all,  on  the  strength  of  his  own 
title,    p.  651. 

2.  Waters  and  Watercourses. — Swtmp  Lands  and  Lakes, — 
Bounda/ries. — Meander  Lines. — Where  a  conveyance  describes 
lands  bordering  on  nonnavigable  waters  such  as  lakes  or 
swamps  of  circular  or  irregular  form,  the  doctrine  of  riparian 
ownership,  which  applies  to  conveyances  of  lands  bounded  by 
nonnavigable  streams,  has  no  application,  but  the  submerged 
land  is  treated  as  surveyed  and  the  lines  of  the  survey  of  the 
border  lot,  unless  otherwise  indicated,  are  regarded  as  pro- 
tracted across  the  water  so  as  to  include,  as  port  of  the  grant 
thereof,  the  title  to  the  submerged  land  to  the  limits  of  the  sub- 
division within  the  lines  so  protracted,  even  though  the  title  of 
the  abutting  owner  is  extended  beyond  the  center  of  the  water 
or  to  the  opposite  shore,    pp.  653,  654. 

8.  Courts. — Sta/re  Decisis. — Boundaries. — The  rule  that  a  con- 
veyance of  land  bounded  by  a  lake  or  swamp  of  circular  or 
irregrular  form  carries  title  to  submerged  land  within  the  lim- 
its of  the  subdivision  described  in  the  conveyance,  though  open 
to  criticism,  will  be  followed  under  the  doctrine  of  stare 
decisis,    p.  655. 

4.  Waters  and  Watercourses. — Boundaries.— -Intention  of 
Parties, — ^Where  it  is  apparent  that  the  parties  to  a  conveyance 
to  land  adjoining  nonnavigable  waters  intended  the  meander 
line  as  a  boundary  limiting  the  extent  of  the  grrant,  the  inten- 
tion of  the  parties  will  control,    p.  657. 

5.  PUBUC  Lands. — Title  Under  Patent. — Meander  Lines. — ^A 
grant  by  the  state  of  land  under  the  act  of  1852  (1  R.  S.  1852 
p.  471),  providing  for  the  sale  and  reclamation  of  swamp  lands, 
conveys  only  the  surveyed  portion  above  the  meander  line, 
since  a  grant  of  public  land,  being  purely  statutory,  must  be 
construed  with  reference  to  the  statute  under  which  it  is  made. 
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(ToUeaton  Chib,  etc.,  v.  State,  141  Ind.  197,  distinguished  and 
overruled  in  part.)     pp.  657,  658. 

From  the  Porter  Superior  Court;  Harry  B.  TuthiU, 
Judge. 

Action  by  Isabella  Carson  against  the  ToUeston  Club 
of  Chicago,  Amos  W.  Walker  and  others.  From  a  judg- 
ment for  the  plaintiff,  the  named  defendants  appeal. 
Reversed. 

RandaU  W.  Bums,  John  H.  GiUett,  Gerald  A.  GiUett, 
Fred  Bamett,  for  appellants. 

Peter  Crumpacker,  Fred  C.  Crumpacker  and  Charles 
T.  Crumpacker,  for  appellee. 

Lairy,  J. — ^Appellee,  Isabella  Carson,  brought  this  ac- 
tion against  appellants,  the  ToUeston  Club  of  Chicago, 
Amos  W.  Walker,  and  many  others,  the  purpose  being 
to  quiet  her  title  to  certain  lands  described  by  metes  and 
bounds  in  section  17,  township  36  north,  range  8  west, 
in  Lake  county,  Indiana.  All  of  the  defendants  de- 
faulted except  the  ToUeston  Club  and  Walker.  A  trial 
on  the  issues  formed  resulted  in  a  verdict  and  judgment, 
to  reverse  which  this  appeal  is  prosecuted. 

In  order  to  convey  a  clear  understanding  of  the  ques- 
tions involved  it  is  necessary  to  make  a  statement  show- 
ing the  source  of  the  conflicting  claims  of  title. 

In  1834  and  1835  the  government  of  the  United  States 
caused  a  survey  of  township  36  north,  range  8  west,  in 
the  State  of  Indiana.  The  Calumet  river  flows  across 
the  township  from  east  to  west  a  little  north  of  the 
center.  At  the  time  of  the  survey  t!:ore  was  a  marsh 
on  both  sides  of  the  current,  a  large  part  of  which  was 
covered  by  water  and  which  was  designated  on  the  plat 
as  an  "impassable  morass."  The  plat  of  the  survey 
shows  meander  lines  run  on  both  sides  of  the  river  bor- 
dering the  "impassable  morass,"  the  distances  between 
the  meander  lines  in  sections  17  and  20  being  over  one 
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mile.  Outside  the  meander  lines  the  section  lines,  both 
north  and  south  and  east  and  west,  are  shown  on  the 
plat  by  solid  black  lines,  and  the  subdivision  of  the  sec- 
tions into  quarters  is  shown  by  similar  lines.  The  north 
and  south  section  lines  are  shown  on  the  plat  by  dotted 
lines  extending  across  the  "impassable  morass''  between 
the  meander  lines,  but  the  east  and  west  section  lines 
which  would  lie  between  the  meander  lines  are  not 
shown.  A  large  part  of  the  south  half  of  section  17  in 
which  the  land  in  controversy  lies  is  south  of  the  north 
meander  line.  The  plat  shows  that  the  part  of  section 
17  lying  north  of  the  meander  line  was  subdivided.  The 
north  half  of  the  northeast  quarter  and  the  north  half 
of  the  northwest  quarter  are  shown  as  80-acre  tracts, 
and  the  southwest  quarter  of  the  northwest  quarter  is 
shown  as  a  40-acre  tract.  The  southeast  quarter  of  the 
northeast  quarter  and  that  part  of  the  northeast  quarter 
of  the  southeast  quarter  lying  north  of  the  meander  line 
was  indicated  on  the  plat  as  lot  1,  containing  sixty-eight 
acres.  The  southwest  quarter  of  the  northeast  quarter 
and  that  part  of  the  northwest  quarter  of  the  southeast 
quarter  lying  north  of  the  meander  line  was  indicated 
on  the  plat  as  lot  2,  containing  61.30  acres.  The  south- 
east quarter  of  the  northwest  quarter  and  that  part  of 
the  northeast  quarter  of  the  southwest  quarter  lying 
north  of  the  meander  line  was  indicated  in  the  plat  as 
lot  3,  containing  sixty-two  acres.  The  parts  of  the 
northwest  quarter  of  the  southwest  quarter  and  the 
southwest  quarter  of  the  southwest  quarter  lying  north 
of  the  meander  line  constitutes  lot  4,  as  indicated  on  the 
plat.  A  copy  of  the  map  of  the  government  survey, 
covering  section  17  and  other  sections  contiguous  to  the 
marsh  is  set  out  for  reference.    See  pages  645,  648. 

The  State  of  Indiana  acquired  title  to  all  or  a  part  of 
said  section  17  under  an  act  of  Congress  approved  Sep- 
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tember  28,  1850,  known  as  the  Swamp  Land  Act.    The 
patent  evidencing  such  grant  is  as  follows: 

"Whereas,  by  the  act  of  Congress  approved  Sep- 
tember 28, 1850,  entitled  'An  act  to  enable  the  state 
of  Arkansas  and  other  states  to  reclaim  the  swamp 
lands  within  their  limits,'  it  is  provided  tiiat  all  the 
swamp  and  overflowed  lands,  made  mifit  thereby 
for  cultivation  within  the  State  of  Indiana,  which 
remained  unsold  at  the  passage  of  said  act,  shall 
be  granted  to  said  state ;  and,  whereas,  in  pursuance 
of  instructions  from  the  General  Land  Office  of  the 
United  States,  the  several  tracts  or  parcels  of  land 
hereinafter  described  have  been  selected  as  swamp 
and  overflowed  lands,  inuring  to  the  said  state, 
under  the  act  aforesaid,  being  situate  in  the  district 
of  lands  subject  to  sale  at  Winamac,  Indiana,  to 
wit :  Whole  of  sections  two,  three,  six,  seven,  eight, 
nine,  ten  and  eleven.  The  whole  of  fractional  sec- 
tions twelve,  fifteen,  seventeen,  eighteen,  nineteen, 
twenty,  twenty-one  and  twenty-two  (here  follows 
the  description  of  many  additional  tracts  of  lands 
not  included  in  this  controversy)  all  in  township 
tnirty-six  north  of  range  eight  west,  containing  in 
all  eleven  thousand,  three  hundred  and  three  acres, 
and  thirty-nine  hundredths  of  an  acre,  according  to 
the  official  plats  of  survey  of  the  lands  returned  to 
the  General  Land  Office,  by  the  Surveyor  General, 
and  for  which  the  Governor  of  the  said  state  of  In- 
diana, did  on  the  eighteenth  day  of  December,  one 
thousand,  eight  hundred  and  fifty-two  request  a 
patent  to  be  issued  to  the  said  state,  as  required  in 
the  aforesaid  act. 

"Now,  therefore,  know  ye,  that  the  United  States  of 
America,  in  consideration  of  the  premises,  and  in 
conformity  with  the  act  of  Congress,  have  given 
and  granted,  and  by  these  presents  do  give  and 
grant,  unto  the  said  state  of  Indiana,  in  fee  simple 
subject  to  the  disposal  of  the  Legislature  thereof, 
the  tracts  of  land  above  described,  to  have  and  to 
hold  the  same,  together  with  all  the  rights,  privil- 
eges, immunities  and  appurtenances  thereto  belong- 
ing, unto  the  said  state  of  Indiana,  in  fee  simple  and 
to  its  assigns  forever." 

In  1856  the  State  of  Indiana  granted  to  Aaron  N. 
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Hart,  by  separate  patents,  the  following  described  tracts 
of  land  in  said  section  17,  to  wit:  The  northwest  quar- 
ter of  the  northwest  quarter ;  the  southwest  quarter  of 
the  northwest  quarter;  lot  2  in  said  section  containing 
61.30  acres;  lot  3  in  said  section  containing  sixty-two 
acres ;  and  lot  4  in  said  section  containing  37.70  acres. 
Appellee  claims  the  land  in  controversy  under  a  deed  to 
parts  of  lot  2  and  lot  3,  tracing  her  chain  of  title  through 
mesne  conveyances  to  Aaron  N.  Hart. 

In  1870  the  Congress  of  the  United  States  passed  an 
act  which,  after  reciting  by  way  of  preamble  that  there 
was  at  the  time  lying  along  the  banks  of  the  Little  Calu- 
met river  in  the  counties  of  Porter  and  Lake  in  the  State 
of  Indiana  a  body  of  lands  supposed  to  contain  about 
4,000  acres,  which  had  never  been  sold  or  surveyed  arid 
which  was  described  in  the  original  government  survey 
as  an  impassable  morass,  and  after  further  reciting  in 
the  preamble  that  the  Calumet  Drainage  Company  had 
been  organized  under  the  laws  of  the  State  of  Indiana 
for  the  purpose  of  draining  the  valley  of  said  river,  in- 
cluding the  impassable  morass,  provided  that  said  un- 
sold land  should  be  subject  to  a  lien  under  the  laws  of 
Indiana  for  the  proper  proportion  of  the  costs  of  such 
drainage,  and  further  provided  by  §2  of  the  act  that 
said  lands  might  be  surveyed  and  sold  to  the  highest 
bidder  under  the  directions  of  the  Secretary  of  the  In- 
terior subject  to  such  lien. 

In  1872  the  United  States  government  caused  the 
lands  lying  between  the  meander  lines  in  township  36 
north,  range  8  west,  to  be  surveyed  for  the  purpose  of 
sale  under  the  provisions  of  the  act  to  which  reference 
has  been  made.  That  part  of  the  south  one-half  of  sec- 
tion 17  lying  south  of  the  meander  line  was  mostly  in- 
cluded in  lot  5  and  lot  6  as  shown  by  the  plat  of  this 
survey,  a  copy  of  which  is  set  out  for  reference. 
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The  ToUeston  Club  claims  title  to  the  lands  in  contro- 
versy lying  south  of  the  north  meander  line,  basing  its 
claim  on  deeds  under  a  chain  of  title  originating  in 
patents  issued  by  the  government  of  the  United  States 
under  the  last  survey. 

The  tract  of  land  in  controversy  is  described  by  metes 
and  bounds  as  follows:  Beginning  at  a  point  in  the 
middle  of  the  north  line  of  lot  2  in  said  section ;  thence 
south  on  a  line  parallel  with  the  north  and  south  middle 
line  of  said  section  to  the  south  line  thereof;  thence 
west  to  said  north  and  south  center  line  of  said  section ; 
thence  north  along  said  center  line  to  the  northwest 
comer  of  said  lot  2 ;  thence  east  to  the  place  of  begin- 
ning. Also,  commencing  at  a  point  591.1  feet  east  of 
the  southwest  comer  of  the  northeast  quarter  of  the 
northwest  quarter  of  said  section ;  running  thence  east 
to  the  northeast  comer  of  lot  3  as  surveyed  and  desig- 
nated by  the  United  States  government  in  said  section ; 
thence  south  along  the  east  line  of  said  lot  3  to  the 
south  line  of  said  section  17;  thence  west  along  said 
south  line  to  a  point  due  south  of  the  place  of  beginning ; 
thence  north  to  the  place  of  beginning. 

Appellee  claims  title  to  the  land  south  of  the  meander 
line  on  the  theory  that  the  entire  section  was  covered  by 
the  original  government  survey  of  1834,  and  that  no 
part  of  the  section  was  excluded  or  left  unsurveyed ;  that 
the  title  of  the  United  States  government  passed  to  the 
State  of  Indiana  under  the  patent  heretofore  set  out, 
and  that  the  sale  of  lot  2  and  lot  3  by  the  state  to  Aaron 
N.  Hart  conveyed  not  only  the  high  land  north  of  the 
meander  line,  but  also  the  submerged  land  lying  south 
thereof  within  the  subdivision  of  the  section. 

The  ToUeston  Club  makes  no  claim  to  the  land  de- 
scribed north  of  the  meander  line ;  but,  as  to  that  part 
of  the  land  south  of  the  meander  line  included  in  the 
description,  it  asserts  title  on  two  grounds:     First,  it 
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claims  a  record  title  to  the  lots  laid  off  by  the  govern- 
ment in  1872,  within  the  meander  lines  through  a  chain 
of  conveyances  extending  back  to  the  United  States 
government;  and,  second,  it  claims  title  by  adverse 
possession  under  color  of  title  for  more  than  twenty 
years. 

The  title  claimed  by  appellant  Walker  is  based  on  a 
quitclaim  deed  dated  in  1896  by  which  James  Carson 
and  Isabella  Carson,  his  wife,  conveys  to  Amos  W. 
Walker— 

"all  interest  in  the  following  described  real  estate 
to  wit :  An  undivided  interest  amounting  to  Five 
(5)  acres  in  the  North  Half  (NI/2)  of  the  North- 
west Quarter  (N.  W,14)  and  the  Southwest  Quar- 
ter (S.  W.i/4)  of  the  Northwest  Quarter  (N.  W.14) 
and  Lot  Three  (3)  and  Four  (4)  and  the  West 
Thirty  (W.  30)  and  Thirty  One-hundredths 
(30/100)  acres  of  Lot  Number  Two  (2)  all  in  Sec- 
tion Seventeen  (17),  Township  Thirty-six  (36) 
North,  Range  Eight  (8)  situated  in  the  county  of 
Lake  in  the  State  of  Indiana/' 

James  Carson  was  at  the  time  of  the  conveyance  the 
owner  of  an  undivided  interest  in  the  land  described  as 
a  tenant  in  common  with  others,  and  appellant  Walker 
claims  that  under  the  description  contained  in  the  deed 
all  of  the  interest  of  James  Carson  in  the  lands  de- 
scribed therein  passed  to  him,  and  that  the  lands  subse- 
quently set  off  to  Carson  in  severalty  under  the  parti- 
tion proceeding,  which  was  pending  at  the  date  of  the 
deed,  vested  in  him  under  and  by  virtue  of  said  con- 
veyance. He  asserts  that  the  subsequent  conveyance 
from  James  Carson  to  Isabella  Carson  conveyed  no 
title  to  the  real  estate  in  controversy,  and  that  he  owns 
the  same  in  fee  simple.  He  also  bases  a  claim  to  the 
land  on  a  tax  deed.  In  the  trial  court,  appellant  Walker 
sought  affirmative  relief  by  cross-complaints  asking  that 
his  title  be  quieted. 
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It  is  thus  seen  that  appellant  Walker  and  appellee, 
Isabella  Carson,  both  derive  title  from  the  same  source, 
the  controversy  between  them  arising  over  the  construc- 
tion of  the  quitclaim  deed  executed  by  James  Carson 
and  wife  to  Walker.  Appellant  Tolleston  Club  claims 
that  part  of  the  land  described  lying  south  of  the  north 
meander  line  as  against  both  Isabella  Carson  and  ap- 
pellant Walker. 

In  suits  to  quiet  title  the  plaintiff  must  recover,  if 

at  all,  on  the  strength  of  his  own  title.    The  evidence 

must  show  title  in  the  plaintiff;  it  is  not  sufficient 

1.  that  it  shows  that  the  adverse  claimant  is  without 
title.  Brady  v.  Gregory  (1911) ,  49  Ind.  App.  355, 
358,  97  N.  E.  452;  Howard  V.  TwibeU  (1913),  179  Ind. 
67,  69,  100  N.  E.  372,  Ann.  Cas.  1915C  93.  If  Isabella 
Carson  has  a  record  title  to  that  part  of  land  described 
lying  south  of  the  meander  line,  such  title  is  derived 
through  a  grant  from  the  State  of  Indiana  covering  that 
part  of  the  land  described.  Appellant  Tolleston  Club 
asserts  that  the  state,  at  the  time  of  such  grant,  had  no 
title  to  the  land  in  section  17,  lying  south  of  the  north 
meander  line,  for  the  reason,  as  asserted,  that  the  land 
between  the  meander  lines  shown  on  the  plat  made  by 
the  government  was  not  surveyed  and  did  not  pass  from 
the  United  States  government  to  the  state  under  the 
swamp  land  grant  and  the  patent  made  thereunder.  It 
is  not  controverted,  however,  that  the  title  to  lots  2  and 
3  lying  north  of  the  meander  line  and  containing,  re- 
spectively, 61.30  acres  and  sixty-two  acres  passed  to  the 
state  under  the  swamp  land  grant  whether  the  land 
in  section  17  south  of  the  meander  line  passed  by  such 
grant  or  not.  If  it  be  held  that  the  grant  made  by  the 
state  to  the  remote  grantor  of  appellee,  Isabella  Carson, 
for  lots  2  and  3  as  shown  on  the  government  plat  in- 
cluded only  the  land  within  the  lines  bounding  those  lots 
as  indicated  on  the  plat,  and  that  the  meander  line 
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marked  the  southern  boundary  of  such  grants,  it  will 
then  be  apparent  that  so  far  as  the  title  of  appellee  is 
concerned,  it  can  make  no  difference  whether  the  title 
to  the  land  south  of  the  meander  line  in  section  17  passed 
to  the  state  under  the  swamp  land  grant  or  whether  it 
remained  in  the  United  States  government. 

Appellee  asserts  that  the  meander  line  as  shown  on 
the  plat  of  the  government  survey  was  not  the  southern 
boundary  line  of  lots  2  and  3  and  that  it  was  intended 
only  as  a  line  separating  the  salable  land  within  the  lot 
from  that  which  was  unsalable  south  of  the  meander  line 
of  the  subdivision  of  which  the  lot  formed  a  part  It 
is  asserted  that  when  the  salable  land  north  of  the 
meander  line  was  sold  and  granted  by  the  state,  the 
patent  carried  the  title  to  the  submerged  land  beyond 
the  meander  line  to  the  limits  of  the  subdivision.  As 
sustaining  this  position  appellee  relies  on  numerous 
cases  decided  by  this  court.  Staner  v.  Rice  (1889) ,  121 
Ind.  51, 22  N.  E.  968,  6  L.  R.  A.  387 ;  Brophy  v.  Richeson 
(1894),  137  Ind.  114,  36  N.  E.  424;  ToUeston  Club,  etc. 
V.  State  (1895) ,  141  Ind.  197, 38  N.  E.  214, 40  N.  E.  690 ; 
Kean  v.  Roby  (1896),  145  Ind.  221,  42  N.  E.  1011; 
ToUeston  Club,  etc.  v.  Clough  (1896),  146  Ind.  93,  43 
N.  E.  647;  Mason  v.  Calumet  Canal,  etc.,  Co.  (1898), 
150  Ind.  699,  50  N.  E.  85;  Gary  Land  Co.  V.  Griesel 
(1912),  179  Ind.  204,  100  N.  E.  673. 

The  cases  in  this  state  prior  to  Stoner  v.  Rice,  supra, 
are  not  entirely  consistent  with  each  other,  and  some  of 
those  cases  cannot  be  reconciled  with  the  cases  following 
Stoner  v.  Rice,  supra.  The  case  of  Ross  V.  Faust 
(1876),  54  Ind.  471,  23  Am.  St.  655,  was  an  action  of 
trespass  against  the  defendant  for  removing  gravel 
from  the  bed  of  White  river,  the  plaintiff  being  the 
owner  of  a  lot  of  land  on  the  bank.  In  making  the  sur- 
vey the  government  surveyor  indicated  a  meander  line 
on  the  bank  of  the  river  following  the  sinuosities  there- 
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of,  and  it  was  held  that  such  line  did  not  mark  the  limit 
of  the  grant*  It  was  further  held  that  the  stream  was 
the  boundary,  and  that,  being  nonnavigable,  the  title  of 
plaintiff  extended  beyond  the  meander  line  on  the  bank 
to  the  thread  of  the  current.  The  decision  in  this  case 
was  based  on  the  riparian  rights  of  the  plaintiff,  and 
it  has  been  followed  consistently  by  all  of  the  later  cases 
in  this  state  which  involves  the  strict  application  of  the 
doctrine  of  -  riparian  ownership.  Sphung  v.  Moore 
(1889),  120  Ind.  352,  22  N.  E.  319;  Sizor  V.  City  of 
Loganaport  (1898),  151  Ind,  626,  50  N.  E.  377,  44  L. 
R.  A.  814;  Leonard  V.  Wood  (1903),  33  Ind.  App.  83,  70 
N.  E.  827;  Illyes  V.  White  River  Light,  etc.,  Co.  (1910), 
175  Ind.  118,  93  N.  E.  670. 

Where  the  meander  line  borders  the  banks  of  a  river 
or  other  narrow  body  of  water  the  rule  stated  in  Ross 

V.  FatLst,  supra,  can  generally  be  applied  without 
2.    difficulty;  but  where  it  borders  a  large  lake  or 

swamp  of  a  circular  or  irregular  form  the  ap- 
plication of  the  rule  is  not  so  simple,  and,  in  disposing 
of  cases  in  which  such  conditions  were  presented,  the 
court  encountered  difficulties,  as  appears  from  the  de- 
cisions hereafter  cited  in  this  opinion.  In  cases  where 
it  appeared  that  lakes  or  other  nonnavigable  waters  of 
circular  or  irregular  shapes  were  meandered,  and 
bordering  lots  on  all  sides  were  owned  by  different 
persons,  it  became  manifest  that  the  title  of  each  ad- 
joining proprietor  could  not  extend  to  the  center  of  the 
body  of  water  without  overlapping.  When  such  a  con- 
dition was  encountered  it  was  first  held  that  title  of 
the  owner  of  the  border  lot  extended  to  the  middle  of  the 
lake  if  within  the  boundary  of  the  subdivision  of  which 
the  lot  formed  a  part.  Ridgway  V.  Ludlow  (1877),  58 
Ind.  248.  In  State  V.  Portsmouth  Savings  Bank  (1886) , 
106  Ind.  435,  7  N.  E.  379,  it  was  held  that  the  owners 
of  xim  lots  bordering  on  a  lake  could  not  claim  title  be- 
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yond  the  limits  of  the  subdivisions  of  which  the  lots 
were  a  part.  In  these  cases  the  title  of  the  owner  of 
the  border  lot  to  lands  beyond  the  meander  line  or  mider 
the  body  of  water  seems  to  be  based  on  the  doctrine  of 
riparian  ownership,  with  the  limitation  that  the  title  of 
the  riparian  owner  could  not  extend  beyond  the  limits 
of  the  subdivision  of  which  the  border  lot  formed  a  part 

The  only  case  decided  prior  to  Stoner  V.  Rice,  supra, 
which  is  not  in  line  with  the  foregoing  decisions,  is  that 
of  Edwards  V.  Ogle  (1881),  76  Ind.  302.  Under  the 
facts  peculiar  to  that  case,  the  court  held  that  the  owner 
of  the  border  lot,  laid  off  by  the  Squibbs  survey,  took 
only  to  the  meander  line. 

The  case  of  Stoner  v.  Rice,  supra,  is  a  departure  from 
the  earlier  cases,  and  the  decision  rests  on  a  basis  en- 
tirely different.    The  doctrine  of  riparian  own- 

2.  ership  is  abandoned.  The  land  lying  under  the 
body  of  water  is  treated  as  surveyed,  and  the 
lines  of  the  survey  are  regarded  as  being  protracted' 
across  the  water  so  as  to  fill  out  the  subdivisions  lying 
on  the  bank.  Unless  otherwise  indicated,  the  grant  of 
a  border  lot  carries  with  it,  as  a  part  of  the  grant,  the 
title  to  the  submerged  land  to  the  limits  of  the  subdivi- 
sion within  the  lines  so  protracted.  Under  this  rule  as 
developed  by  later  decisions,  the  title  of  an  abutting 
owner  may  extend  beyond  the  center  of  the  water,  and 
may  even  include  land  on  the  opposite  side.  Gary  Land 
Co.  V.  Griesel,  supra. 

The  case  of  Stoner  V.  Rice,  supra,  was  criticized  in 
the  case  of  Hardin  v.  Jordan  (1891),  140  U.  S.  371, 
11  Sup.  Ct.  808,  838,  35  L.  Ed.  428,  on  the  ground  that 
it  is  in  conflict  with  the  common  law  of  England  as  rec- 
ognized and  adopted  in  tiie  other  states  of  the  Union. 
The  same  case  is  again  discussed  in  the  dissenting,  opin- 
ion of  Justices  White  and  McKenna  in  the  case  of  Kean 
V.  Calumet  Canal  Co.  (1902) ,  190  U.  S-  452,  488,  23  Sup. 
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Ct.  651,  47  L.  Ed.  1134,  where  it  is  said  that  the  In- 
diana court  evidently  adopted  the  rule  announced  in 
Chute  V.  Fisher  (1887),  65  Mich.  48,  31  N.  W.  614, 
which  case  followed  two  earlier  decisions'of  the  Supreme 
Court  of  Michigan.  Wilson  V.  Hoffman  (1884),  54 
Mich.  246,  20  N.  W.  37,  and  Keyser  V.  Sutherland 
(1886) ,  59  Mich.  455,  26  N.  W.  865.  It  is  then  pointed 
out  that  the  cases  last  cited  were  based  on  the  author- 
ity of  Brown's  Lessee  v.  Clements  (1845),  3  How.  650, 
11  L.  Ed.  767,  which  case  had  been  expressly  overruled 
by  the  Supreme  Court  of  the  United  States  long  prior 
to  the  decision  of  Clute  V.  Fisher,  supra.  Gazzum  V. 
PhiUips'  Lessee  (1857),  20  How.  372,  15  L.  Ed.  958. 

The  soundness  of  the  rule  adopted  in  Stoner  V.  Rice, 

supra,  and  followed  in  the  later  decisions  of  this  state 

may  be  open  to  serious  doubt.    It  is  not  neces- 

8.  sary  for  the  court  to  express  its  approval  or  dis- 
satisfaction with  the  rule  adopted,  or  to  intimate 
what  the  decision  would  be  were  the  question  a  new  one. 
The  rule  has  stood  and  has  been  followed  in  this  state 
for  many  years,  and  it  has  been  recognized  in  the  pre- 
vailing opinion  in  the  case  of  Kean  V.  Calumet  Canal 
Co.,  supra.  No  doubt  many  titles  have  passed  on  the 
faith  of  the  rule,  and  the  doctrine  of  stare  decisis  re- 
quires us  to  adhere  to  it  now  whether  right  or  wrong. 
To  change  the  rule  now  would  unsettle  titles  and  would 
result  in  greater  harm  than  good.  The  court  feels  im- 
pelled to  adhere  to  the  rule  adopted  in  Stoner  v.  Rice, 
supra,  and  followed  by  the  later  decisions  for  the  rea- 
son that  it  has  become  a  rule  affecting  the  title  to  real 
estate  in  this  state. 

Appellants  assert  that  this  rule  cannot  be  applied  in 
construing  the  grant  from  the  United  States  to  the  State 
of  Indiana  for  the  reason  that  the  construction  of  a 
grant  purporting  to  convey  lands  owned  by  the  general 
government  presents  a  federal  question,  and  that  the 
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extent  ^of  such  grant  and  the  question  as  to  whether 
certain  lands  passed  thereby,  when  presented  either  in 
a  state  or  federal  court,  must  be  determined  in  accord- 
ance with  the  common  law  as  announced  by  the  Su- 
preme Court  of  the  United  States,  and  cannot  be  decided 
in  accordance  with  any  local  state  law.  As  supporting 
this  proposition  the  recent  cases  of  Chapman  &  Dewey 
V.  St.  Francis  (1913),  232  U.  S.  186,  34  Sup.  Ct  297, 
58  L.  Ed.  564,  and  Producers  (HI  Co.  V.  Hanzen  (1915), 
238  U.  S.  325,  35  Sup.  Ct.  755,  59  L.  Ed.  1330,  are  cited, 
together  with  numerous  other  decisions  to  the  same  ef- 
fect. As  opposed  to  the  proposition  the  cases  of  Hardin 
V.  Jordan,  supra;  Mitchell  V.  Smaie  (1891),  140  U.  S. 
406,  11  Sup.  Ct.  819,  840,  35  L.  Ed.  442,  and  Kean  y. 
Calumet  Canal  Co.,  supra,  are  cited.  In  the  case  last 
cited  a  judgment  of  the  Supreme  Court  of  this  state 
based  on  the  rule  announced  in  Stoner  Y.  Rice,  supra, 
was  affirmed,  and  the  prevailing  opinion  recognizes  and 
applies  that  rule,  because,  as  stated  by  the  court,  the 
local  law  of  Indiana  and  the  common  law  as  understood 
by  the  court  were  the  same  so  far  as  the  case  before 
the  court  was  concerned,  citing  Stoner  V.  Rice,  supra, 
and  Hardin  V,  Jordan,  supra.  This  court  is  not  re- 
quired, in  the  case  before  it,  to  decide  the  questions 
thus  raised.  In  view  of  the  conclusion  reached  it  is  not 
necessary  to  decide  whether  the  question  is  one  to  be  de- 
termined in  accordance  with  the  local  law  of  the  state 
or  by  an  application  of  the  rules  of  decisions  announced 
by  the  Supreme  Court  of  the  United  States.  This  case 
can  be  disposed  of  without  deciding  whether  the  land 
between  the  meander  line  shown  on  the  plat  of  the  gov- 
ernment survey  did  or  did  not  pass  to  the  state  under 
the  swamp  land  grant.  In  the  discussion  following,  the 
court  assumes  that  the  title  to  that  land  did  pass  to  the 
state  without  so  deciding. 
The  rule  in  Stoner  V.  Rice,  supra,  applies  without 
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doubt  to  the  construction  of  the  grant  made  by  the  State 
of  Indiana  to  the  remote  grantor  of  appellee; 

4.  but  the  rule  with  which  we  are  dealing  does  not 
apply  where  it  is  apparent  that  the  intention  of 

the  parties  to  the  conveyance  was  to  treat  the  meander 
line  as  a  boundary  limiting  the  extent  of  the  grant.  The 
application  of  this  rule  to  the  grants  of  lots  2  and  3 
made  by  the  State  of  Indiana  to  the  remote  grantor  of 
appellee  requires  the  court  to  hold  that  such  grants 
included  the  submerged  land  south  of  the  meander  line 
within  the  side  lines  of  those  lots  as  extended  to  the 
south  line  of  the  subdivision,  unless  there  is  something 
in  the  form  of  the  grants  or  in  the  statute  under  the 
authority  of  which  they  were  made  which  indicates  an 
intention  to  limit  the  grant  to.  the  number  of  acres  north 
of  the  meander  line  and  extending  thereto  as  the  boun- 
dary. 

The  lands  in  question  were  sold  by  the  state  under  the 
authority  of  an  act  of  the  legislature,  entitled,  "An  Act 
to  regulate  the  sale  of  swamp  lands  donated  by  the 
United  States  to  the  State  of  Indiana,  and  to  provide 
for  the  drainage  and  reclamation  thereof  in  accord  with 
the  conditions  of  said  grant.''     1  R.  S.  1852  p.  471. 

In  the  recent  decision  of  State  V.  Tuesburg  Land  Co. 

(1915),  61  Ind.  App.  555,  109  N.  E.  530,  111  N.  E.  342, 

the  Appellate  Court  of  this  state,  in  an  able  opin- 

5.  ion  by  Hottel,  J.,  discussed  the  provisions  of  the 
act  cited,  and  construed  the  grant  in  the  light 

of  the  provisions  of  the  statute  under  which  it  was  made. 
The  decision  is  based  on  the  proposition  that  grants  of 
public  lands,  being  purely  statutory,  shoyld  be  construed 
by  the  courts  with  reference  to  the  statutes  under  which 
they  are  made,  and  that  public  officers  in  disposing  of 
the  lands  of  the  state  have  no  authority  other  than  such 
as  is  conferred  by  positive  statute.  The  conclusion 
Vol.  18g— 42 
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reached  in  that  case  was  that  the  grants  made  by  the 
state  under  the  provisions  of  the  act  in  question  con- 
veyed only  the  lands  set  off  and  bounded  by  the  meander 
lines  shown  on  the  plat.  The  conclusion  reached  is  sup- 
ported by  the  authority  of  State  V.  Portsmouth  Savings 
Bank,  supra;  Tolleston  Clubw.Lindgren  (1906),  39  Ind. 
App.  448,  77  N.  E.  818,  and  many  other  authorities  cited 
in  the  opinion.  After  the  decision  by  the  Appellate 
Court,  a  petition  to  transfer  the  case  to  this  court  was 
filed  under  the  provisions  of  the  statute  on  that  subject. 
After  a  careful  consideration  of  the  questions  involved 
this  court  denied  the  petition  to  transfer,  thus  giving 
to  the  opinion  the  sanction  of  this  court.  Upon  further 
consideration,  this  court  is  convinced  that  the  question 
here  involved  is  correctly  decided  by  the  Appellate  Court 
in  the  case  to  which  we  have  referred.  The  opinion  13 
well  considered  and  the  reasons  advanced  support  thD 
conclusion  reached.  The  court  accordingly  holds,  fol- 
lowing State  V.  Tuesburg  Land  Co.,  supra,  that  the 
grant  from  the  state  to  the  remote  grantor  of  appellee 
included  only  the  land  set  off  by  the  meander  line,  and 
that  such  line  constituted  .the  southern  boundary  of  the 
land  granted.  That  being  true,  appellee  derived  no  title 
to  any  land  south  of  that  line  by  the  chain  of  convey- 
ances under  which  she  claims. 

The  court  is  not  unmindful  of  the  fact  that  a  dif- 
ferent rule  was  announced  in  the  case  of  Tolleston  Club, 

etc.  V.  State,  supra,  and  in  some  later  cases  which 
5.     followed  that  decision.     In  these  cases  the  rule 

announced  in  Stoner  v.  Rice,  supra,  was  applied 
to  grants  made  by  the  state  under  the  provisions  of  the 
Swamp  Land  Act  of  1852,  but  it  does  not  appear  that 
the  provisions  of  that  act  were  called  to  the  attention 
of  the  court,  or  that  they  were  considered  in  arriving 
at  the  result  reached  by  any  of  such  decisions.  It  is 
certain  that  the  provisions  of  the  statute  are  not  re- 
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f  erred  to  or  discussed  in  any  of  the  opinions  to  which 
we  refer,  and  we  are  justified  in  the  conclusion  that 
those  decisions'  were  rendered  without  considering  the 
statute  or  giving  weight  to  its  provisions.  In  other  de- 
cisions where  the  statute  was  given  consideration,  a  dif- 
ferent rule  was  applied.  State  V.  Portsmouth  Savings 
Bank,  supra;  Tolleston  Chib  V.  Lindgren,  supra;  State 
V.  Tuesburg  Land  Co.,  supra.  In  view  of  the  conflict 
in  this  state,  the  court  does  not  feel  bound  by  the  doc- 
trine of  stare  decisis  to  adhere  to  any  rule  on  this  sub- 
ject; but,  on  the  contrary,  feels  free  to  adopt  the  rule 
which  is  supported  by  the  better  reason.  In  so  far  as 
the  opinion  in  the  cases  of  Tolleston  Clvh,  etc.  V.  State, 
supra,  and  the  opinions  in  later  cases  based  thereon, 
conflict  with  the  rule  herein  stated,  the  same  are  hereby 
overruled. 

The  verdict  of  the  jury  finds  in  favor  of  appellee, 
Isabella  Carson,  as  against  the  Tolleston  Club  as  to  all 
of  the  real  estate  described  in  her  complaint,  including 
that  portion  lying  south  of  the  meander  line,  and  the 
judgment  follows  the  verdict.  From  what  has  been  said 
it  appears  that  the  verdict  of  the  jury  on  the  issue 
formed  between  those  parties  was  contrary  to  law,  and 
that  the  motion  of  the  Tolleston  Club  for  a  new  trial 
should  have  been  sustained.  The  judgment  as  to  the 
Tolleston  Club  is  therefore  reversed,  with  directions  to 
sustain  its  motion  for  a  new  trial. 

The  questions  presented  by  the  assignments  of  error 
by  appellant  Walker  depend  for  decision  on  the  con- 
struction to  be  given  to  the  quitclaim  deed  and  the  ef- 
fect to  be  given  to  the  tax  deed,  reference  to  which  iis 
made  in  a  former  part  of  this  opinion. 

The  trial  court  construed  the  quitclaim  deed  as  con- 
veying to  Walker  an  undivided  interest  amounting  to 
five  acres  in  the  land  described  in  the  complaint,  and 
held  that  the  tax  deed  was  insufficient  to  convey  title, 
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and  determined  the  amount  due  for  which  Walker  was 
entitled  to  a  lien,  and  directed  the  jury  to  return  a  ver- 
dict accordingly.  The  court  was  correct  in  its  construc- 
tion of  the  quitclaim  deed  and  in  its  finding  with  ref- 
erence to  the  effect  of  the  tax  deed ;  but  the  verdict  re- 
turned in  obedience  to  the  court's  instruction  finds  that 
Walker  is  the  owner  of  an  undivided  interest  amounting 
to  five  acres  in  the  entire  tract  described  in  the  com- 
plaint including  the  part  lying  south  of  the  meander 
line;  and  it  also  found  that  he  was  entitled  to  a  lien 
against  the  same  land  which  he  was  entitled  to  have 
foreclosed.  The  verdict  for  the  reasons  heretofore 
stated  is  contrary  to  law,  and  the  motion  of  appellant 
Walker  for  a  new  trial  should  have  been  sustained. 

The  judgment  is  therefore  reversed  as  to  appellant 
Walker,  with  instructions  to  grant  a  new  trial. 

Note. — Reported  in  123  N.  E.  169.     See  note  61  App.  608. 


Crouch  and  Son  et  al.  v.  Parker. 

[No.  23,604.     Filed  December  17,  1919.] 

1.  Appeal. — Overruling  Demurrer. — Harmless  Error. — ^Where 
the  court  specially  instructed  the  jury  to  consider  only  the 
third  and  fourth  paragn^aphs  of  the  defendant's  answer,  there 
was  no  available  error  in  overruling  the  plaintiff's  demurrer 
to  the  second  paragraph  of  answer,    p.  663. 

2.  Contracts. — Sale  and  Warranty. — A  contract  for  the  sale 
of  a  chattel  and  a  warranty  thereof  which  are  executed  at  the 
same  time  constitute  one  contract     pp.  663, 666. 

3.  Princtpal  and  Surety. — Liability  of  Surety. — Extent. — 
Sureties  not  for  hire  are  never  held  responsible  beyond  the 
clear  and  absolute  terms  and  meaning  of  their  undertakings, 
and  presumptions  or  equities  are  never  allowed  to  enlarge  or 
to  change  in  any  degree  their  legal  obligations,     pp.  666, 669. 

4.  PRiNCffAL  AND  SURETY. — Change  of  Contract. — Release  of 
Surety. — Where  notes  were  executed  for  the  purchase  price  of 
a  stallion  which  was  warranted  as  a  sure  breeder,  'and  the 
dates  of  maturity  were  so  arranged  that  the  breeding  test 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1919.  661 

Crouch  &  Son  v.  Parker — 188  Ind.  660. 

could  be  completed  before  any  note  became  due,  an  agreement 
by  which  an  unpaid  balance  of  one  note  was  canceled  and  the 
plaintiff's  payees  were  relieved  from  all  liability  on  the  war- 
ranty, without  knowledge  or  consent  of  the  surety,  released 
the  surety,  p.  669. 
5.  Appeal. — Ovemding  Demurrer, — Harmless  Error, — Where 
no  judgment  was  rendered  against  the  plaintiffs  on  the  de- 
fendant's cross-complaint,  the  overruling  of  a  demurrer  to  a 
paragraph  thereof  presents  no  available  error,    p.  670. 

From  Johnson  Circuit  Court ;  Hugh  L,  Wickens,  Spe- 
cial Judge. 

Action  by  Jeptha  Crouch  and  others  against  Hanna 
Parker  and  Robert  H.  Parker  on  a  note.  From  a  judg- 
ment against  Robert  H.  Parker,  and  in  favor  of  Hanna 
Parker,  the  plaintiffs  appeal.  (Transferred  from  the 
Appellate  Court  under  §1399  Bums  1914,  Acts  1901  p. 
565) .    Affirmed. 

DeWitt  C.  Wilson  and  White  &  Owens,  for  appellants. 
William  Feathemgill  and  Ivory  J.  Drybread,  for  ap- 
pellee. 

WiLLOUGHBY,  J. — On  December  29,  1908,  Crouch  and 
Son,  appellants,  sold  and  delivered  to  Robert  H.  Parker, 
also  named  as  appellant,  a  certain  stallion  at  the  agreed 
price  of  $1,950,  for  which  sum  the  said  Robert  H.  Parker 
and  his  mother,  Hannah  Parker,  appellee,  executed  their 
three  several  promissory  notes  each  calling  for  $650 
and  interest.  As  a  part  of  the  contract  of  sale,  and  con- 
temporaneously with  the  execution  and  delivery  of  said 
notes,  the  said  Crouch  and  Son,  hereinafter  designated 
as  appellants,  executed  and  delivered  to  said  Robert  H. 
Parker  their  written  contract,  by  which  they  warranted 
said  stallion  to  be  a  "satisfactory  sure  breeder,"  and 
agreed  that  if  said  horse  should  not  be  as  warranted, 
they  would,  on  or  before  April  1,  1910,  take  him  back, 
if  delivered  to  them  at  Lafayette,  Indiana,  and  give  in 
exchange  another  stallion  of  equal  value  and  of  the  same 
breed. 
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The  horse  did  not  prove  to  be  as  warranted,  and  ap- 
pellants were  so  notified  prior  to  April  1,  1910,  where- 
upon appellants,  without  the  knowledge  or  consent  of 
appellee,  extended  said  warranty  for  a  period  of  one 
year,  at  the  expiration  of  which  time,  and  on  April  13, 
1911,  appellants  entered  into  a  new  agreement  with 
Robert  H.  Parker,  by  the  terms  of  which  appellants 
surrendered  to  said  Parker  the  note  due  April  1,  1910, 
on  which  there  was  a  balance  due  in  the  sum  of  $324.34, 
and  said  Robert  H.  Parker  released  said  appellants  from 
all  liability  on  said  warranty.  Thereafter  the  last  of 
the  three  $650  notes  became  due,  was  unpaid,  and  this 
action  was  begun  by  appellants  against  Robert  H. 
Parker  and  appellee  to  collect  said  note.  Appellee  filed 
four  affirmative  paragraphs  of  answer  designated  as 
the  second,  third,  fourth  and  fifth  paragraphs,  also, 
a  cross-complaint  against  appellants.  Separate  de- 
murrers for  want  of  facts  were  filed  to  these  answers 
and  to  the  cross-complaint,  which  demurrers  were  over- 
ruled, except  the  demurrer  to  the  fifth  paragraph  of 
answer,  which  was  sustained.  Appellants'  reply  in  de- 
nial to  the  several  paragraphs  of  answer,  and  their 
answer  in  denial  to  the  cross-complaint,  closed  the  is- 
sues, and  the  cause  was  submitted  to  a  jury,  resulting  in 
a  verdict  and  judgment  against  Robert  H.  Parker  for 
the  full  amount  of  the  note,  and  a  verdict  in  favor  of 
appellee.  Appellants'  motion  for  a  new  trial  was  over- 
ruled. The  errors  relied  on  for  reversal  are:  (1)  The 
rulings  of  the  court  on  the  demurrers  to  the  three  af- 
firmative paragraphs  of  answer  and  the  ruling  of  the 
court  on  the  demurrer  to  the  third  paragraph  of  the 
cross-complaint  of  appellee;  and  (2)  the  overruling  of 
the  motion  for  a  new  trial. 

The  court  having  specially  instructed  the  jury  that 
in  their  deliberations  they  should  consider  only  the  third 
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and   fourth  paragraphs   of  appellee's   answer, 

1.  thero  is  no  available  error  in  the  action  of  the 
court  in  overruling  appellants'  demurrer  to  the 

second  paragraph  of  answer.    Ldfe  Assurance  Co.  v. 
Haughton  (1903),  31  Ind.  App.  626,  628,  67  N.  E.  950. 

The  third  and  fourth  paragraphs  of  answer  each  aver 
that  the  note  sued  on  and  the  warranty  given  by  ap- 
pellants were  contemporaneously  executed  and  deliv- 
ered; that  the  execution  and  delivery  of  the  warranty 
was  a  consideration  for  appellee's  execution  of  the  note 
as  surety;  that  the  stallion  was  not  as  warranted,  and 
that  the  extension  of  the  warranty  was  without  her 
knowledge  and  consent,  as  was  the  new  agreement  of 
April  13, 1911.  The  only  objection  to  these  paragraphs 
of  answer  which  appellants  specified  in  their  memo- 
randum to  the  demurrers  thereto  is  that  appellee  "had 
not  executed  the  warranty,  was  not  a  party  to  it,  and 
therefore  has  no  right  to  base  a  defense  thereon."  The 
question  thus  presented  for  our  consideration  is  whether  • 
or  not  the  changes  in  the  original  contract,  which 
changes  were  made  by  agreement  between  the  principal 
on  the  note  and  the  appellants,  without  the  knowledge 
of  appellee,  discharged  appellee  as  surety.  Appellants 
concede  that  if  appellee  had  been  a  party  named  in  the 
warranty,  the  extension  and  surrender  of  that  instru- 
ment without  her  consent  would  have  released  her  from 
liability  on  the  note;  but  they  contend  tibat,  inasmuch 
as  her  name  does  not  appear  in  the  warranty,  she  is 
not  released. 

A  contract  of  sale  and  the  warranty  of  the  chattel 

sold,  executed  at  the  same  time,  constitute  one  contract. 

LaGrange  V.  Coyle  (1911),  50  Ind.  App.  140,  98 

2.  N.  E.  75;  McCaHy  v.  Williams  (1914),  58  Ind. 
App.  440,   108  N.  E.  370;  Shardan  v.  Kyler 

(1882),  87  Ind.  38,  41. 
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In  Allen  v.  No f singer  (1859),  13  Ind.  494,  it  is  held 
that  a  promissory  note,  and  the  contract  in  writing  out 
of  which  it  arises,  if  both  are  executed  at  the  same  time, 
constitute  but  one  agreement.  In  Cunningham  V. 
Gwinn  (1837),  4  Blackf.  341,  it  is  held  that,  if  a  title 
bond  be  executed  in  such  case  bearing  the  same  date 
with  the  note,  they  constitute  one  contract,  and  the  note 
is  subject  to  the  same  defense  as  if  it  showed,  on  its 
face,  the  consideration  for  which  it  was  given.  In  Wood 
V.  Ridgeville  College  (1888),  114  Ind.  320,  16  N.  E.  619, 
it  is  held  that  when,  at  the  time  a  promissory  note  was 
executed  to  a  college  for  a  scholarship  therein,  a  certif- 
icate of  scholarship  was  issued  to  the  maker,  to  which 
was  appended  an  agreement  that  the  note  was  to  be 
returned  if  $10,000  worth  of  scholarships  were  not  sold 
within  a  given  time,  the  note  and  the  agreement  con- 
stitute one  contract.  In  Woodward  V.  Mathews  (1860), 
15  Ind.  339,  it  is  held  that  a  written  contemporaneous 
agreement,  showing  the  consideration  and  conditions 
upon  which  a  promissory  note  was  given,  may,  in  a  suit 
upon  the  note,  be  given  in  evidence  as  part  of  the  same 
contract.  In  McDonald  V.  Huestis  (1890),  1  Ind.  App. 
275,  27  N.  E.  509,  it  is  held  that  an  agreement  in  writ- 
ing, executed  at  the  same  time  a  promissory  note  is  exe- 
cuted, with  reference  thereto,  becomes  a  part  of  the 
contract,  and  it  and  the  note  must  be  construed  together 
in  ascertaining  the  liability  of  the  maker  of  such  note 
and  his  surety. .  In  Rosenthal  V.  Rambo  (1905) ,  165  Ind. 
584,  76  N.  E.  404,  3  L.  R.  A.  (N.  S.)  678,  the  court,  in 
construing  a  contract  similar  to  the  one  at  bar,  said  that 
the  promise  to  pay  the  notes  was  based  on  the  corres- 
ponding promise  of  Crouch  and  Son  to  make  good  the 
horse  as  a  satisfactory  breeder,  and  the  duty  to  pay,  in 
whole  or  in  part,  remained  inchoate  during  the  breed- 
ing test,  and  until  performance  or  default  by  the  sellers. 
So  blended  were  the  transactions  that  no  assignment 
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of  the  notes,  which  carried  upon  their  face  notice  of 
probable  or  possible  defenses,  could  separate  these  equi- 
ties from  the  terms  of  the  contract.  The  case  of  Hick- 
man  V.  Ray  I  (1877),  55  Ind.  551,  was  an  action  founded 
on  a  promissory  note,  and  an  answer  to  the  complaint 
alleges  that  the  note  was  executed  by  the  defendant  Silas 
Hickman,  as  principal,  and  by  the  defendant  George  W. 
Hickman,  as  surety  for  the  said  Silas,  in  consideration 
of  the  rent  of  a  farm  owned  by  the  plaintiff,  which  he 
rented  to  the  defendant  Silas  Hickman  by  articles  of 
agreement  made  between  the  said  plaintiff  and  said 
Silas,  on  the  same  day  the  note  was  executed,  and  as  a 
part  of  the  same  agreement,  by  which  articles  the  plain- 
tiff, in  consideration  of  the  obligation  of  the  defendant 
Silas,  thereinafter  named,  agreed  to  rent  to  the  said 
Silas  the  farm  then  owned  by  the  plaintiff ;  that  the  note 
was  given  for  the  rent  of  the  place.  It  is  further  alleged 
in  the  answer  that  plaintiff  never  delivered  the  premises 
to  the  said  Silas  Hickman  as  provided  for  in  the  con- 
tract. The  court  in  that  case  said  that  the  making  of 
the  note  sued  on  and  the  execution  of  the  agreement  set 
up  in  the  answer  were  simultaneous  acts,  done  by  the 
same  parties,  about  the  same  subject-matter;  the  note 
and  the  agreement,  therefore,  belong  to  the  same  trans- 
action, and,  taken  together,  constitute  but  one  contract, 
as  much  as  if  they  were  written  on  the  same  piece  of 
paper.  In  ttie  case  of  Zimmerman  V.  Judah  (1859),  13 
Ind.  286,  which  was  a  suit  by  the  appellee  against  the 
appellant  on  a  promissory  note,  it  appears  by  the  answer 
of  defendant,  appellant,  that  at  the  same  time  that  the 
note  sued  on  was  executed,  Judah  and  Brown  entered 
into  a  contract,  by  which  Brown  was  to  erect  for  Judah 
a  certain  building,  to  be  wholly  completed  ready  for  oc- 
cupancy by  November  1, 1856.  The  agreement  fixes  the 
amount  to  be  paid,  the  time  of  pa3mient,  etc.  The  last 
clause  of  the  agreement  is  as  follows : 
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"5th.  As  to  the  balance,  2,000  dollars,  it  is 
a^rreed  as  follows :  Said  Judah  herewith  advances 
to  said  Brown,  as  and  for  a  loan  on  a  note  payable 
one  day  after  date,  the  said  sum  of  2,000  dollars, 
which  note  shall  be  satisfied  by  the  completion  of 
said  building  as  in  this  contract  is  provided;  and 
which  note,  also,  shall  not  become  or  be  payable  so 
long  as  said  Brovm  shall  progress  with  the  prepa- 
ration of  materials,  and  with  the  erection  of  said 
building,  so  as  to  warrant  the  said  superintendent 
in  the  reasonable  expectation  of  the  progress  and 
completion  of  the  work,  as  is  hereinbefore  pro- 
vided/' 

Dated  October  13, 1855,  which  is  the  same  date  as  the 
note,  and  signed  by  Brown,  Zimmerman  and  Judah. 
The  answer  further  shows  that  on  June  5,  1856,  the  fol- 
lowing further  agreement  wac  made  without  the  knowl- 
edge or  consent  of  Zimmerman,  by  which  said  Brown 
and  one  Stokes  should,  by  .November  1,  1856,  put  an 
additional  story  on  the  building  then  under  contract 
between  Brown  and  Judah,  for  the  further  considera- 
tion of  $1,700,  to  be  paid  on  the  completion  thereof. 
It  was  held  that  the  second  contract  was  such  an  altera- 
tion of  the  original  agreement  that  it  discharged  Zim- 
merman, the  surety.  MiUer  V.  Stewart  (1824),  22  U. 
S.  (9  Wheat)  680,  6  L.  Ed.  189,  holds  that  the  contract 
of  the  surety  is  to  be  strictly  construed,  and  is  not  to  be 
extended  beyond  the  scope  of  its  terms. 

Under  the  facts  shown  by  the  undisputed  evidence 

in  the  instant  case,  the  note  sued  upon  and  the  written 

guarantee  of  appellant  constitute  the  sale  con- 

2.  tract  of  the  horse,  and  are  as  much  one  contract 
as  if  all  of  the  writings  had  been  embodied  in 

one  instrument. 

In  Judah  V.  Zimmerman    (1864),  22  Ind.  388,   it 
is  held  that  any  material  alteration  of  a  contract,  with- 
out the  consent  of  the  surety,  will  discharge  him. 

3.  The  liability  of  a  surety  cannot  be  extended  be- 
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yond  the  terms  of  his  contract.  To  the  extent,  and 
in  the  manner,  and  under  the  circumstances  pointed 
out  in  his  obligation,  he  is  bound,  and  no  further.  It 
is  not  sufficient  that  he  may  sustain  no  injury  by  a 
change,  or  that  it  may  even  be  for  his  benefit.  He  has 
a  right  to  stand  upon  the  very  terms  of  his  contract ;  and 
if  he  does  not  assent  to  any  variation  of  it,  and  a  vari- 
ation is  made,  it  is  fatal.  Chitty,  Contracts  529 ;  Miller 
v.  Stewart,  supra.  In  Campbell  v.  Gates  (1861),  17 
Ind.  126,  the  court  says  that,  ordinarily,  a  surety  is 
liable  to  the  creditor  in  the  same  manner,  and  to  the 
same  extent,  as  the  principal  debtor,  but  as  an  exception 
to  this  rule  the  surety  is  allowed  to  set  up  in  defense 
any  matter  which  ought,  in  equity,  to  go  to  his  personal 
exoneration.  If  the  contract  of  suretyship  is,  as  be- 
tween the  creditor  and  the  surety,  subject  to  a  condi- 
tion, the  surety  is  discharged  if  the  condition  be  not 
performed.  Burge,  Suretyship  115,  116.  Indeed,  we 
perceive  no  valid  reason  why  the  engagement  of  the 
surety,  who,  as  such,  executes  a  written  contract,  may 
not  be  founded  upon  a  consideration  variant  from  that 
which  induces  its  execution  by  his  principal.  And  if, 
as  in  the  case  at  bar,  such  consideration  be  a  condition 
subsequent,  to  be  performed  by  the  creditor,  his  failure 
to  perform  it  would  evidently  operate  as  a  fraud  upon 
the  surety,  and,  upon  that  ground,  release  him  from 
all  liability  upon  his  engagement.  2  Am.  Lead.  Cases 
262;  Pidcock  V.  Bishop  (1825),  3  B.  &  C.  605.  And  it 
is  plainly  competent  for  the  surety  to  set  up  and  prove 
such  failure  of  consideration,  because  it  has  been  often 
adjudged  that  such  defense  is  not  in  conflict  with  the 
legal  effect  of  the  contract.  It  is  a  sound  and  well-set- 
tled principle  of  law  that  sureties  are  not  to  be  made 
liable  beyond  their  contract,  and  any  agreement  with 
the  creditor,  which  varies  essentially  the  terms  of  the 
contract,  without  the  assent  of  the  surety,  will  discharge 
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him  from  responsibility.  Sprigg  V.  Bank  of  Mount 
Pleasant  (1840),  39  U.  S.  (14  Pet.)  201,  10  L.  Ed.  419. 
In  Bailey  V.  Boyd  (1881),  75  Ind.  125,  it  is  held  that  if 
a  creditor  holding  a  composition  bond,  by  an  agreement 
with  the  debtor,  for  a  valuable  consideration,  without 
the  knowledge  or  consent  of  the  surety,  materially 
changes  the  terms  of  the  contract  of  indebtedness,  he 
thereby  releases  the  surety.  In  the  Weir  Plow  Co.  V. 
Walmsley  (1887),  110  Ind.  242,  11  N.  E.  232,  the  court 
holds  that  a  surety  is  not  bound  beyond  the  terms  of  his 
contract,  reasonably  interpreted.  In  that  case,  on  page 
246,  the  court  said :  "  'Nothing,'  says  Judge  Story,  'can 
be  clearer,  both  upon  principle  and  authority,  than  the 
doctrine,  that  the  liability  of  a  surety  is  not  to  be  ex- 
tended, by  implication,  beyond  the  terms  of  his^contract. 
To  the  extent,  and  in  the  manner,  and  under  the  cir- 
cumstances, pointed  out  in  his  obligation,  he  is  bound, 
and  no  further.  It  is  not  sufficient,  that  he  may  sus- 
tain no  injury  by  a  change  in  the  contract,  or  that  it 
may  even  be  for  his  benefit.  He  has  a  right  to  stand 
upon  the  very  terms  of  his  contract;  and  if  he  does  not 
assent  to  any  variation  of  it,  and  a  variation  is  made, 
it  is  fatal.'  Miller  v.  Stewart,  9  Wheaton  680.  Such 
has  always  been  the  doctrine  of  this  court.  Jndah  v. 
Zimmerman,  22  Ind.  388 ;  Markland,  etc.,  Co.  V.  Kimmel, 
87  Ind.  560 ;  City  of  Lafayette  V.  James,  92  Ind.  240,  (47 
Am.  R.  140) ;  Weed  S.  M.  Co.  V.  Winchel,  107  Ind.  260.'' 
A  surety  is  "a  favored  debtor."  The  slightest  fraud 
on  the  part  of  the  creditor  touching  the  contract  annuls 
it.  Any  alteration  after  it  is  made,  though  beneficial 
to  the  surety,  has  the  same  effect.  His  contract,  exactly 
as  made,  is  the.  measure  of  his  liability.  Magee  V.  Afan- 
hattanlAfe  Ins.  Co.  (1875),  92  U.  S.  93,  23  L.  Ed.  699. 
In  Jeffries  V.  Lamb  (1880),  73  Ind.  202,  the  court 
holds  that,  where  the  payee  of  a  note  induces  another 
to  become  surety  thereon,  by  agreeing  that  he  would 
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deliver  to  the  maker  a  previous  note  and  chattel  mort- 
gage for  cancellation,  so  that  such  surety  might  in- 
demnify himself  by  obtaining  a  first  mortgage  on  the 
property  mortgaged,  a  failure  and  refusal  to  comply 
with  such  agreement  constitute  a  failure  of  consider- 
ation as  between  such  payee  and  surety. 

In  Trentman  V.  Fletcher  (1885),  100  Ind.  105,  109, 
the  court  said  that,  where  a  surety  signs  a  note  in  con- 
sideration of  an  agreement  with  the  payee  that  the  lat- 
ter should  do  something  in  the  future,  if  the  agreement 
is  sufficiently  certain  and  of  such  a  character  that  the 
surety  has  a  right  to  rely  on  its  performance,  and  such 
agreement  is  not  a  contradiction  of  the  note,  or  some 
of  its  terms,  we  perceive  no  reason  why  a  failure  on  the 
part  of  the  payee  to  perform  should  not  be  held  a  failure 
of  the  consideration  as  between  the  payee  and  surety. 

In  judging  of  the  character  or  sufficiency  of  the  de- 
fense of  the  appellee,  there  should  be  taken  as  a  guide 
the  rule,  which  is  perhaps  without  an  exception, 

3.  that  sureties  not  for  hire  are  never  held  responsi- 
ble beyond  the  clear  and  absolute  terms  and 

meaning  of  their  undertakings.  Presumptions  or  equi- 
ties are  never  allowed  to  enlarge  or  in  any  degree  to 
change  their  legal  obligations.  This  rule  is  thus  forc- 
ibly put  by  Chancellor  Kent  in  the  3rd  Commentaries, 
p.  124,  where  he  said :  "  'When  the  contract  of  a  guar- 
antor or  surety  is  duly  ascertained  and  understood  by 
a  fair  and  liberal  construction  of  the  instrument,  the 
principle  is  well  settled,  that  the  case  must  be  brought 
strictly  within  the  terms  of  the  guaranty,  and  the  liabil- 
ity of  the  surety  cannot  be  extended  by  implication.' " 
Leggett  V.  Humphreys  (1858),  62  U.  S.  (21  How.)  66. 
The  case  at  bar  was  a  suit  by  the  payees  of  the  note 
against  the  makers.  No  equities  of  third  parties  have 
intervened.    The  contract  of  the  appellee  was 

4.  one  of  surety  for  the  purchase  price  of  the  horse. 
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She  was  induced  to  enter  into  the  contract  of 
suretyship  by  the  warranty  of  the  appellants,  which 
was  read  to  her  by  appellants'  agent  before  she  signed 
the  note  sued  on.  The  maturities  of  the  notes  were  so 
arranged  that  the  breeding  test  could  be  completed  be- 
fore any  note  became  due.  At  or  about  the  time  the 
first  note  became  due,  the  original  contract  was,  without 
the  knowledge  or  consent  of  appellee,  changed  in  this: 
that  on  April  1,  1910,  the  warranty  was  extended  for 
one  year,  and  that  on  April  13,  1911,  the  note  due  April 
10, 1910,  on  which  there  was  at  that  time  an  unpaid  bal- 
ance of  $324.34,  was  canceled  by  appellants  Crouch  and 
Crouch,  and  appellants  were  released  from  all  liability 
on  the  warranty.  Any  agreement  or  dealing  between 
the  creditor  and  principal  which  materially  varies  the 
terms  of  the  contract  by  which  the  surety  is  to  be  bound, 
without  the  consent  of  the  surety,  will  release  the  surety 
from  his  obligation.  Bailey  V.  Boyd  (1881),  75  Ind. 
125;  Weed  Setuing  Machine  Co.  v.  Winchel  (1886),  107 
Ind.  260,  7  N.  E.  881 ;  Post,  Admr.,  V.  Losey  (1887),  111 
Ind.  74,  12  N.  E.  121,  60  Am.  Rep.  677;  Weir  Plow  Co. 
V.  Walmsley  (1887),  110  Ind.  242, 11  N.  E.  232;  County 
of  Glenn  V.  Jones  (1905),  146  Cal.  518,  80  Pac.  695,  2 
Ann.  Cas.  764. 

The  court  did  not  err  in  overruling  the  demurrers  to 
the  third  and  fourth  paragraphs  of  answer. 

No  judgment  was  rendered  against  appellants  on  the 

cross-complaint  of  appellee.    Therefore,  the  overruling 

of  the  demurrer  to  the  third  paragraph  thereof 

5.  presents  no  available  error.  Winnemucca  Water, 
etc.,  Co.  V.  Model  Gas  Engine  Works  (1913),  179 
Ind.  542,  544,  101  N.  E.  1007;  Royse  V.  Tumbaugh 
(1889),  117  Ind.  539,  20  N.  E.  485. 

The  appellants  claim  that  instruction  No.  2  required 
the  plaintiff  to  prove  the  execution  of  the  note  in  suit; 
that  instruction  No.  3  does  not  correctly  state  the  ma- 
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terial  averments  of  each  of  the  third  and  fourth  para- 
graphs of  answer;  tod  that  instruction  No.  3  embodies 
a  wrong  conception  of  the  law. 

These  instructions  are  not  subject  to  the  infirmities 
claimed  by  appellants.  The  instructions,  taken  as  a 
whole,  state  the  law  of  the  case  correctly,  and  the  verdict 
is  sustained  by  sufficient  evidence.  No  error  appearing 
in  the  record,  the  judgment  is  affirmed. 

Note.— Reported  in  125  N.  E.  453. 


Sell,  Trustee,  et  al.  v.  State,  ex  rel.  Roth. 

[No.  23,341.     Filed  December  18,  1919.] 

1.  Dedication. — Deed  to  Township  Trustee  for  Cemetery. — ^A 
deed  of  land  to  a  township  trustee  and  his  successors  in  office, 
to  be  used  by  the  general  public  for  a  burying  ground,  and  to 
be  under  the  direction,  care  and  superintendence  of  the  trustees 
of  the  township,  was  sufficient  to  convey  the  land  to  the  town- 
ship, the  establishment  of  suitable  burial  places  being  encour- 
aged by  public  policy,    p.  673. 

2.  Dedication. — Deed  for  Cemetery, — Acceptance  by  Trustee. — 
Effect — A  township  trustee's  acceptance  of  a  deed  of  land  to 
him  as  trustee  for  cemetery  purposes  must  be  deemed  to  pass 
title  to  the  township  and  to  bind  the  grantors  to  a  dedication, 
p.  673. 

3.  Dedication. — Cemeteries. — User  by  Public. — Acceptance. — 
Where  land  was  deeded  to  a  township  trustee  for  use  as  a 
cemetery,  the  use  thereof  by  the  general  public,  and  the  care 
bestowed  thereon  by  the  successive  trustees,  made  the  dedica- 
tion of  the  land  as  a  cemetery  irrevocable,    p.  673. 

4.  Cemeteries. — Public. — Care  and  Maintenance  by  Township. — 
Where  land  was  deeded  to  a  township  for  a  public  cemetery, 
and  the  deed  was  duly  accepted,  and  the  township  has  sufficient 
funds  to  pay  for  its  maintenance  without  violating  any  limi- 
tation upon  its  power  to  incur  debt,  the  advisory  board  may 
be  compelled,  under  §§4438,  4438a  Bums  1914,  Acts  1913  p. 
290,  to  appropriate,  and  the  trustee  to  expend,  funds  for  the 
maintenance  thereof,  under  a  showing  that  the  trustee,  having 
no  appropriation  for  the  purpose,  refuses  to  ask  the  advisory 
board  therefor,  and  the  advisory  board  refuses  to  make  any 
appropriation  for  the  purpose,    p.  674, 
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From  Huntington  Circuit  Court;  Eben  Lesh,  Special 
Judge. 

Action  for  writ  of  mandate  by  the  State  of  Indiana, 
on  the  relation  of  Charles  Roth,  against  John  Sell,  town- 
ship trustee,  and  others.  From  a  judgment  for  the 
plaintiff,  the  defendant  appeals.    Affirmed. 

George  M.  Eberhart  and  Sumner  Kenner,  for  appel- 
lants. 
Moffett  &  Roselip,  for  appellee. 

Harvey,  J. — ^This  is  an  action  by  appellee  for  writ  of 
mandate  to  compel  the  advisory  board  of  Warren  town- 
ship, Huntington  county,  Indiana,  to  make  appropri- 
ation of  sufficient  of  the  township's  funds  to  properly 
care  for  a  cemetery  in  said  township,  and  to  compel  the 
township  trustee  to  use  such  appropriation  for  that  pur- 
pose. 

The  theory  of  the  complaint  is  that  §§4488  and  4438a 
Bums  1914,  Acts  1913  p.  290,  impose  upon  the  advisory 
board  of  the  township,  and  upon  the  trustee,  the  duty  of 
so  caring  for  the  described  cemetery.  Said  sections  are 
as  follows: 

"4438.  Abandoned  Cemeteries,  Care  of. — 1.  That 
any  cemetery  located  in  any  township,  or  within 
any  city  or  town  within  such  township,  which  ceme- 
tery is  abandoned,  or  has  been  or  shall  be  hereafter 
deeded  to  such  townships,  and  not  under  the  control  or 
management  of  any  organization  or  association  or  indi- 
vidual whose  duty  it  is  to  care  for  and  maintain  such 
cemetery,  shall  be  under  the  care  and  supervision  of  the 
township  trustee  of  such  township." 

"4438a.  Care  and  Maintenance  of  Cemeteries. 
— 2.  It  shall  be  the  duty  of  the  township  trus- 
tee to  care  for  and  maintain  in  a  respectable^ondition, 
by  fencing,  when  there  is  no  fence,  by  keeping  the  weeds. 
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briars  and  brush  mowed  and  cleaned  up  in  all  public 
cemeteries  located  within  his  township,  or  within  any- 
city  or  town  located  within  such  township,  which  are 
wholly  or  in  part  abandoned  or  unused  and  are  not 
under  the  supervision  of  any  association,  organization 
or  individual  whose  duty  it  is  to  care  for  the  premises." 

The  questions  here  raised  are  upon  the  ruling  of  the 
court  holding  the  complaint  sufficient,  and  upon  excep- 
tions to  the  conclusions  of  law  upon  facts  specifically 
found. 

Though  it  is  true  the  amended  complaint  does  not 

allege  in  direct  terms  that  the  cemetery  involved  was 

deeded  to  the  township,  the  complaint  does  allege 

1.  that  the  ground  was  deeded  "to  Thomas  Bolinger, 
trustee  of  Warren  township,  and  to  his  successors 
in  office  for  the  uses"  in  the  deed  stated,  as  fol- 

2.  lows:  "to  be  used  by  the  general  public  for  a 
burying  ground.    To  be  under  the  direction,  care 

and  superintendence  of  the  trustees  of  said  township." 
In  view  of  well-established  public  policy,  supported  by 
decisions  of  nearly  every  state  in  the  Union,  to  the  ef- 
fect that  the  establishment  of  suitable  places  for  the 
burial  of  the  dead  shall  be  encouraged,  we  do  not  hesi- 
tate to  hold  that  this  deed  should  be  construed  as  con- 
veying said  land  to  the  township.  It  is  alleged  that 
said  township  trustee  accepted  the  same.  For  such  uses 
and  purposes,  his  acceptance  must  be  deemed  to  pass  the 
title  and  bind  the  grantors  to  a  dedication. 

It  is  alleged  that  the  general  public  has  made  contem- 
plated use  of  the  dedicated  ground,  and,  if  anything 
further  than  the  acceptance  of  the  trustee  were 

3.  necessary,  this  use  by  the  general  public  and  the 
care  bestowed  by  successive  trustees  made  the 

dedication  irrevocable. 

Vol.  188—43 
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The  general  assembly  by  the  act  above  quoted  imposed 

an  obligation  upon  the  township  to  be  carried  into  effect 

by  its  trustee,  and  it  must  follow  that  the  advis- 

4.  ory  board  must  furnish  funds  for  the  expense 
thereof.  This  opinion  is  not  to  be  construed  as 
holding  that  a  township  trustee  can  bind  the  township  to 
carry  out  a  stipulation  in  a  deed  that  such  a  cemetery 
shall  be  cared  for  at  the  expense  of  the  township.  It  is 
only  intended  to  hold  that  said  statute  imposes  such  obli- 
gation on  the  township  when  the  deed  has  been,  as  we 
here  hold,  made  to  the  township.  The  cemetery  is  alleged 
to  be  not  under  the  control  or  management  of  any  or- 
ganization, association,  or  individual  charged  with  the 
duty  of  caring  for  the  same.  As  we  are  of  opinion  that 
the  cemetery  was  deeded  to  the  township,  we  need  not 
consider  or  decide  whether  the  same  is  an  abandoned 
cemetery  within  the  purview  of  the  statute.  The  com- 
plaint alleges  that  the  township  has  funds  amply  suffi- 
cient to  pay  such  expenses  without  violating  any  limita- 
tion upon  its  power  to  incur  debt ;  that  the  trustee  has 
no  fund  appropriated  for  such  purpose,  and  refuses  to 
ask  the  advisory  board  therefor ;  that  the  advisory  board 
has  refused  to  make  any  appropriation  for  such  purpose. 

The  demurrer  to  the  complaint  was  properly  over- 
ruled. 

The  facts  specially  found  fully  support  the  complaint, 
hence  the  exceptions  to  the  conclusions  based  thereon 
were  properly  overruled. 

The  judgment  of  the  trial  court  is  affirmed. 

Note.— Reported  in  125  N.  E.  402. 
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KiLGORB   ET  AL.  V.  TemPLBR  ET  AL. 
[No.  23,541.     Filed  December  18,  1919.] 

1.  Husband  and  Wife.— Insanity.— Ejfeet  on  Lofnda  Held  as 
Tenants  by  Enttreties.Section  4005  Burns  1914,  Acts  1899 
p.  109,  providing  that,  where  a  husband  and  wife  own  land 
as  tenants  by  the  entireties  or  as  joint  tenants,  and  one  of 
them  is  adjudged  insane,  they  become  tenants  in  common,  does 
not  ipso  facto  create  a  tenancy  in  common  on  such  adjudica- 
tion of  insanity,  since  such  section,  when  construed  with  §4005, 
confemplates  that  after  the  adjudication  of  insanity  an  action 
shall  be  brought  by  one  of  the  parties  authorized  by  the  stat- 
ute, in  which  there  shall  be  pleaded  and  proved  the  names 
of  the  tenants,  the  nature  of  the  tenancy,  the  description  of 
the  realty  aifected,  that  one  of  such  tenants  has  been  adjudged 
insane  by  a  court  of  competent  jurisdiction  and  that  the  in- 
sanity is  probably  permanent,  after  which  it  is  the  duty  of 
the  court  to  enter  a  decree  changing  the  tenancy  to  a  tenancy 
in  common,    p.  679. 

2.  Insane  Persons. — Scope  of  Proceedings. — Statute. — ^A  pro- 
ceeding under  §3101  et  seq.  Bums  1914,  Acts  1895  p.  205,  is 
limited  to  the  investigation  of  the  mental  status  of  the  person 
alleged  to  be  of  unsound  mind  and  to  the  making  of  such  orders 
as  are  authorized  in  such  statute;  hence,  where  a  person  ad- 
judged to  be  insane  is  married  and  the  owner  of  land  under  a 
joint  tenancy  or  a  tenancy  by  the  entireties,  the  judgment 
rendered  could  not  have  the  effect  of  changing  the  tenancy 
to  a  tenancy  in  common  by  virtue  of  §§4004,  4005  Bums  1914, 
Acts  1899  p.  109,  even  though  the  findings  show  that  the  in- 
sanity is  probably  permanent;  and  this  would  be  true  regard- 
less of  the  party  instituting  the  insanity  proceeding,    p.  680. 

3.  Husband  and  Wife. — Insanity. — Change  of  Tenancy.— Stat- 
ute.—The  right  of  action,  under  §§4004,  4005  Bums  1914, 
Acts  1899  p.  109,  to  convert  an  estate  by  entireties  held  by 
a  husband  and  wife  into  a  tenancy  in  common  when  one  of 
such  tenants  has  been  adjudged  insane,  does  not  survive  the 
death  of  the  insane  tenant,  since  .the  entire  estate  on  the  lat- 
ter's  death  vests  immediately  in  the  survivor,     p.  681. 

4.  Courts. — Jurisdiction. — Constitutional  Questions. — The  Su- 
preme Court  has  jurisdiction  of  an  appeal  challenging  the 
validity  of  a  statute  as  being  in  conflict  with  the  federal  and 
state  Constitutions,    p.  682. 

From  Delaware  Circuit  Court;  Theodore  Shockney, 

Special  Judge. 
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Action  by  Edward  R.  Templer  and  others  against 
Charles  W.  Kilgore  and  others.  From  a  judgment  for 
the  plaintiffs,  the  defendants  appeal.    Reversed. 

Silverburg,  Bracken  &  Gray,  for  appellants. 
George  H.  Koons,  Sr.,  George  H.  Koons,  Jr.,  and  Ed^ 
ward  R.  Templer,  for  appellees. 

Lairy,  J. — ^Appellees  brought  a  suit  against  appellants 
in  the  trial  court  to  obtain  partition  of  certain  real  es- 
tate described  in  the  complaint  and  to  have'  it  declared 
indivisible  and  sold,  and  to  have  the  proceeds  distributed 
in  accordance  with  the  interests  of  the  several  tenants 
in  common.  The  real  estate  described  consisted  of  a 
residence  of  considerable  value  located  in  the  city  of 
Muncie,  Indiana,  the  title  to  which  was  acquired  in  the 
year  1888  by  James  N.  Templer  and  Susan  Templer,  his 
wife,  as  tenants  by  the  entireties.  The  record  shows 
that  James  N.  Templer  and  Susan,  his  wife,  continued 
to  live  together  as  husband  and  wife  until  the  death 
of  James  N.  Templer,  which  occurred  on  February  3, 
1909,  and  that  thereafter  Susan  Templer,  his  widow, 
continued  to  occupy  said  premises  until  her  death,  which 
occurred  on  November  5,  1917.  James  N.  Templer  and 
his  wife,  Susan,  had  no  children  bom  to  them  as  the 
fruits  of  their  marriage,  but  they  each  had  children 
as  the  fruits  of  former  marriages. 

The  plaintiffs  in  the  trial  court  were  the  heirs  of 
James  N.  Templer,  and  the  defendants,  who  are  appel- 
lants in  this  court,  claim  as  the  heirs  and  devisees  of 
Susan  Templer.  The  record  further  shows  that  on  De- 
cember 19,  1908,  James  N.  Templer  was  adjudged  by 
the  Delaware  Circuit  Court  to  be  a  person  of  unsound 
mind  and  incapable  of  managing  his  own  estate,  and 
that  such  condition  of  mind  was  probably  permanent. 
This  adjudication  was  made  on  a  petition  filed  by  John 
P.  Shoemaker,  a  brother  of  Susan  Templer,  which  al- 
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leged  that  James  N.  Templer  was  a  person  of  unsound 
mind  and  incapable  of  managing  his  estate,  and  that 
said  condition  of  mind  was  probably  permanent.  The 
court  also  found  that  a  guardian  should  be  appointed 
and,  by  its  order,  appointed  the  People's  Trust  Company 
of  Muncie  as  such  guardian.  Appellants,  claim  title  to 
the  whole  of  the  real  estate  described  to  the  exclusion 
of  appellees  on  the  ground  that  Susan  Templer  on  the 
death  of  her  husband  became  the  sole  tenant  of  the 
estate  previously  held  by  her  and  her  husband  as  ten- 
ants by  entireties. 

The  case  was  tried  by  the  court  on  a  complaint  con- 
sisting of  four  paragraphs.  The  first  two  paragraphs 
of  the  complaint  proceed  on  the  theory  that  the  tenancy 
by  entireties  existing  in  James  N.  Templer  and  Susan, 
his  wife,  was  during  the  lifetime  of  both  of  such  ten- 
ants converted  into  a  tenancy  in  common,  imder  and 
pursuant  to  §§4004,  4005  Bums  1914,  Acts  1899  p.  109, 
and  that  James  N.  Templer  at  the  time  of  his  death  was 
the  owner  as  a  tenant  in  common  with  his  wife,  Susan, 
of  one-half  the  real  estate  described,  and  that  the  one- 
half  of  which  he  was  so  seized  descended  to  plaintiffs 
as  his  heirs.  The  other  two  paragraphs  of  the  com- 
plaint proceed  on  the  theory  that  §4004,  supra,  creates 
a  cause  of  action  which,  under  the  provisions  of  §4005, 
supra,  enables  the  sane  tenant  of  an  estate  by  entireties, 
or  the  guardian  of  the  insane  tenant  of  such  an  estate, 
to  maintain  an  action  against  the  cotenant,  and,  on  proof 
of  the  essential  facts  as  stated  in  the  act,  to  obtain  an 
order  of  court  changing  and  converting  the  tenancy  by 
the  entireties  into  a  tenancy  in  common,  and  that  on 
the  death  of  either  of  the  tenants  by  entireties  the  right 
of  action  created  by  the  statute  survives  in  the  heirs 
of  such  deceased  tenant,  and  can  be  maintained  by  them 
against  the  surviving  tenant,  or  against  the  heirs  of 
such  tenant  to  whom  the  real  estate  has  descended. 
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The  court  made  a  special  finding  of  facts  and  pro- 
nounced conclusions  of  law  thereon  in  favor  of  appel- 
lees on  both  of  the  theories  hereinbefore  stated  and  en- 
tered judgment  in  their  favor  in  conformity  to  the  find- 
ings and  conclusions  of  law.  Many  alleged  errors  are 
assigned  as  cause  for  reversal,  but  the  court  will  discuss 
only  those  based  on  the  error  of  the  court  in  stating  its 
conclusions  of  law. 

By  its  second  conclusion  of  law,  the  trial  court  in  ef- 
fect held  that  the  proceeding  of  the  Delaware  Circuit 
Court  on  the  petition  of  John  P.  Shoemaker  against 
James  N.  Templer  and  the  judgment  based  thereon,  by 
which  it  was  adjudicated  that  James  N.  Templer  was  a 
person  of  unsound  mind  and  incapable  of  managing  his 
estate  and  that  his  insanity  was  probably  permanent, 
had  the  force  and  effect  of  terminating  the  estate  by 
entireties  which  had  previously  existed  between  James 
N.  Templer  and  his  wife,  Susan,  in  the  real  estate  in 
controversy  as  of  the  date  of  the  entry  of  such  judg- 
ment, and  that  the  nature  of  their  tenancy  in  said  real 
estate  was  then  and  thereby  changed  and  converted  into 
a  tenancy  in  common  by  force  of  §§4004,  4005  Bums 
1914,  supra. 

Section  4004,  supra,  provides :  "That  whenever  a  hus- 
band and  wife  shall  own  and  hold  any  real  estate  as 
joint  tenants  or  tenants  by  entireties,  and  one  of  them 
shall  have  been  adjudged  a  person  of  unsound  mind  by 
a  court  of  competent  jurisdiction,  and  when  said  in- 
sanity is  probably  permanent,  they  shall  cease  to  hold 
and  own  said  real  estate  as  joint  tenants  or  tenants  by 
entireties,  as  the  case  may  be,  but  the  title  to  said  real 
estate  shall  be  owned  and  held  by  them  as  tenants  in 
common." 

Section  4005,  supra,  provides  that:  "Said  joint  ten- 
ancy or  tenancy  by  entireties  shall  not  be  converted  into 
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an  estate  in  common,  except  by  a  finding  and  judgment 
of  the  circuit  or  superior  court  that  one  of  said  parties 
has  been  adjudged  a  person  of  imsound  mind  and  that 
said  insanity  is  probably  permanent,  when  said  court 
shall  enter  a  decree  that  said  estate  shall  be  and  become 
an  estate  in  common,  which  said  action  may  be  prose- 
cuted by  the  guardian  of  said  person  of  unsound  mind 
or  by  the  husband  or  wife,  as  the  case  may  be,  who  is 
of  sound  mind/' 

If  the  first  section  of  the  act  stood  alone,  there  might 
be  some  doubt  as  to  its  force  and  effect,  but  when  it  is 

read  in  connection  with  §4005,  supra,  it  becomes 
1.     clear  that  the  legislature  did  not  contemplate  that 

an  adjudication  that  one  of  the  tenants  was  a 
person  of  unsound  mind  should  operate  ipso  facto  to 
convert  the  tenancy  previously  existing  into  a  tenancy  in 
common.  In  fact,  the  latter  section  clearly  negatives 
such  an  intention.  That  section  contemplates  that  after 
one  of  the  tenants  has  been  adjudicated  to  be  a  person 
of  unsound  mind  an  action  shall  be  brought  in  the  cir- 
cuit or  superior  court  by  one  of  the  parties  upon  whom 
the  statute  confers  the  right  to  bring  such  action.  The 
petition  or  complaint  should  show  the  description  of  the 
real  estate,  the  title  to  which  is  to  be  affected,  the  nature 
of  the  tenancy  by  which  it  is  held,  and  the  names  of 
the  tenants,  that  one  of  the  tenants  has  been  adjudged 
a  person  of  unsound  mind  by  a  court  of  competent  juris- 
diction, and  that  such  insanity  is  probably  permanent. 
On  proof  of  such  facts  the  statute  provides  that  the 
court  shall  enter  a  decree  that  said  estate  shall  be  and 
become  an  estate  in  common.  Section  4004,  supra, 
creates  a  cause  of  action  and  specifies  the  facts  essential 
to  constitute  the  cause  of  action  so  created.  Section 
4005,  supra,  specifies  who  may  maintain  the  action  and 
the  court  in  which  it  shall  be  brought,  and  provides 
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what  facts  shall  be  proved  in  order  to  justify  the  court 
in  entering  its  decree.  It  will  be  noted  that  the  facts, 
of  which  proof  is  required  under  this  section,  are  identi- 
cal with  those  prescribed  by  the  preceding  section  as 
being  essential  to  the  cause  of  action  which  it  creates. 
On  proof  of  such  facts  in  the  proceeding  thus  author- 
ized, the  statute  provides  that  the  court  shall  enter  a 
decree  that  the  estate  by  entireties  shall  be  and  become 
an  estate  in  common.  By  the  terms  of  the  statute  the 
estate  by  entireties  terminates  and  the  estate  in  common 
begins  at  the  time  of  the  making  of  such  decree  and  by 
virtue  of  its  force  and  effect.  As  opposed  to  this  con- 
struction appellees  rely  on  the  latter  part  of  §4004,  supra. 
The  language  so  refied  on,  when  considered  in  connec- 
tion with  the  provisions  of  the  following  section,  must 
be  construed  to  mean  that  the  husband  and  wife  shall 
cease  to  own  and  hold  said  real  estate  as  tenants  by  en- 
tireties, but  said  real  estate  shall  be  owned  and  held  by 
them  as  tenants  in  common  from  and  after  the  entry 
of  a  decree  to  that  effect  in  an  action  brought  under  the 
provisions  of  §4005,  supra. 

Appellants  seem  to  attach  some  importance  to  the  fact 
that  the  petition  to  have  James  N.  Templer  declared  a 

person  of  unsound  mind  was  filed  by  the  brother 
2.    of  Susan  Templer,  the  cotenant  of  James  N. 

Templer,  at  her  instance  and  request,  and  that 
such  petition  alleged,  and  the  court  found  and  adjudi- 
cated, that  the  insanity  of  James  N.  Templer  was  prob- 
ably permanent.  In  view  of  the  construction  placed  on 
the  statute,  it  is  a  necessary  prerequisite  to  the  right  to 
maintain  the  proceeding  provided  for  therein  that  one 
of  the  tenants  of  the  estate  to  be  affected  by  the  pro- 
ceeding had  been  adjudicated  by  a  court  of  competent 
jurisdiction  to  be  a  person  of  unsound  mind.  This  ad- 
judication is  authorized  by  a  statute  which  provides  a 
special  form  of  procedure  to  be  followed  in  such  cases. 
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§3101  et  seq.  Bums  1914,  Acts  1895  p.  205.  The  only 
matter  to  be  investigated  in  such  a  proceeding  is  the 
mental  status  of  the  person  who  is  alleged  in  the  affi- 
davit to  be  a  person  of  unsound  mind.  If  the  court 
finds  such  i)erson  to  be  unsound  of  mind  and  incapable 
of  managiug  his  own  estate,  it  may  so  find  and  enter  its 
judgment  accordingly;  and  in  that  event  it  may  also 
make  an  order  appointing  a  guardian  for  such  person 
and  fixing  the  bond  to  be  given  by  such  guardian.  In 
a  proceeding  under  this  statute,  the  court  is  confined  to 
the  determination  of  such  issues  and  to  the  making  of 
such  orders  as  are  authorized  by  the  statute.  That  be- 
ing true,  it  could  make  no  difference,  so  far  as  con- 
cerns the  subsequent  proceedings  authorized  by  the  stat- 
ute cited,  who  might  institute  the  proceedings  under 
which  the  adjudication  of  unsoundness  of  mind  was 
made.  In  the  proceeding  to  have  James  N.  Templer  ad- 
judged a  person  of  unsound  mind  the  finding  and  judg- 
ment of  the  court  that  his  insanity  was  probably  perma- 
nent was  unnecessary  and  wholly  immaterial,  and  there- 
fore such  finding  and  judgment  could  not  and  did  not 
in  any  way  affect  the  nature  of  the  estate  in  the  lands 
held  by  him  and  his  wife  as  tenants  by  entireties.  This 
would  be  true  even  though  his  wife,  Susan,  had  filed  the 
affidavit  on  which  such  proceedings  were  based,  thus 
making  herself  a  party  to  that  proceeding,  and  a  fortiori 
the  effect  of  such  a  finding  and  judgment  in  a  proceed- 
ing of  this  kind  which  she  directed  and  controlled  could 
not  affect  the  nature  of  an  estate  in  lands  held  by  her 
and  her  husband  as  tenants  by  entireties. 

It  remains  to  be  decided  whether  the  right  of  action 
created  by  §§4004,  4005,  supra,  in  favor  of  the  sane  ten- 
ant or  the  guardian  of  the  tenant  who  is  insane 
3.    does  or  does  not  survive  to  the  heirs  of  one  of  the 
tenants  by  entireties  who  dies  during  the  exist- 
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ence  of  such  tenancy.  Iii  view  of  the  nature  and  inci- 
dents of  the  estate  by  entireties,  the  mere  statement 
of  the  proposition  practically  amounts  to  an  answer  to 
the  question  involved.  On  the  vesting  of  an  estate  by 
entireties  each  of  the  tenants  becomes  seized  of  the  en- 
tire estate,  but  neither  is  seized  of  any  divisible  part 
thereof;  and  therefore,  when  one  of  the  tenants  dies, 
the  survivor,  being  already  seized  of  the  whole,  can  ac- 
quire no  new  or  additional  interest  by  virtue  of  his 
survivorship.  He  holds  the  entire  estate,  not  by  virtue 
of  any  right  which  he  acquires  as  survivor,  but  by  virtue 
of  the  original  grant.  Sharps  V.  Baker  (1911),  51  Ind. 
App.  547,  96  N.  E.  627,  99  N.  E.  44. 

Under  the  law  the  death  of  one  of  the  tenants  by 
entireties  terminates  the  estate.  When  that  event  oc- 
curs the  survivor  holds  the  entire  estate  by  virtue  of 
the  original  grant.  The  title  then  held  is  the  same  in 
all  respects  as  though  he  had  been  the  sole  tenant  from 
the  time  of  the  grant.  It  thus  appears  that  the  right 
of  action  created  by  the  sections  of  statute  cited  cannot 
survive  to  the  heirs  of  one  of  the  deceased  tenants,  for 
the  reason  that  in  every  instance  the  tenancy  by  en- 
tireties would  cease  to  exist  at  the  very  instant  that 
the  right  of  action  would  be  acquired  by  the  heirs  of 
the  deceased  tenant.  From  that  time  on  the  surviving 
tenant  would  hold  the  entire  estate,  and  no  estate  by 
entireties  would  be  in  existence  upon  which  the  decree 
of  a  court  could  operate. 

This  court  has  jurisdiction  of  the  appeal  in  this  case 

because  the  validity  of  the  sections  of  statute  quoted  is 

challenged  as  being  in  violation  of  certain  pro- 

4.  visions  of  the  federal  Constitution  and  the  Con- 
stitution of  this  state.  In  view  of  the  construc- 
tion placed  by  this  court  on  the  sections  of  statute  cited, 
it  is  not  required  to  decide  the  constitutional  question 
presented. 
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Judgment  reversed,  with  instructions  to  the  trial  court 
to  restate  its  conclusions  of  law  in  conformity  with  this 
opinion. 

Note.— Reported  in  125  N.  E.  457. 


Staub  v.  State  of  Indiana. 

[No.  23,576.     Filed  December  18,  1919.] 

Criminal  Law. — Affidavit  Showing  Conviction  in  City  Court, — 
SuhTniasion  to  Jury, — Reversible  Error, — On  the  trial  in  the 
criminal  court  on  appeal  from  a  conviction  in  the  city  court, 
it  was  error  to  submit  to  the  jury,  over  the  defendant's  ob- 
jection, the  affidavit  upon  which  the  prosecution  was  based, 
which  was  taken  to  the  jury  room,  where  such  affidavit  con- 
tained an  indorsement  showing  the  conviction  and  the  fine 
imposed  in  the  city  court 

From  Marion  Criminal  Court  (49^303) ;  James  A. 
Collins,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Dolph 
Staub.  From  a  judgment  of  conviction,  the  defendant 
appeals.     Reversed. 

Alvah  J.  Rucker,  for  appellant. 
Ele  Stansbury,  Attorney-General,  and  Dale  F.  Starts- 
bury,  for  the  state. 

WiLLOUGHBY,  J. — ^Appellant  was  convicted  in  the  city 
court  of  the  city  of  Indianapolis  for  violation  of  the 
Prohibition  Law.  He  appealed  to  the  criminal  court 
of  Marion  county,  Indiana;  was  tried  by  jury,  and  again 
convicted.  From  the  judgment  of  the  criminal  court  he 
appeals  and  alleges  that  the  court  erred  in  overruling 
his  motion  to  erase  and  expunge  certain  prejudicial  mat- 
ter written  and  printed  on  the  back  of  the  affidavit  upon 
which  this  prosecution  is  based,  said  prejudicial  matter 
being  a  memorandum  showing  the  conviction  and  pun- 
ishment of  the  appellant  in  the  city  court,  and  in  over- 
ruling appellant's  motion  for  a  new  trial.     One  of  the 
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reasons  assigned  in  the  motion  for  a  new  trial  is  that 
the  court  erred  in  permitting  to  go  to  the  jury,  to  be 
used  by  them  in  arriving  at  their  verdict,  the  affidavit 
upon  the  back  and  reverse  side  of  which  was  written 
and  printed  what  purported  to  be  and  was  the  sentence 
and  fine,  to  wit,  $100,  and  the  number  of  days  in  jail, 
to  wit,  120,  which  appellant  received  in  the  city  court 
of  the  city  of  Indianapolis,  from  which  sentence,  fine, 
and  imprisonment  this  proceeding  is  an  appeal. 

The  appellee  claims  that  the  record  does  not  show 
that  the  affidavit  with  the  record  of  conviction  thereon 
was  ever  received  by  the  jury.  It  appears  from  the 
record  that  the  appellant  moved  the  court  to  erase  and 
expunge  the  written  and  printed  matter  on  the  back  of 
the  affidavit  showing  the  conviction  and  punishment  of 
appellant  in  the  city  court.  This  motion  was  overruled, 
and  to  such  ruling  the  appellant  excepted. 

The  instructions  were  brought  into  the  record  by  a 
bill  of  exceptions,  and  from  such  bill  it  appears  that 
appellant  objected  and  excepted  to  the  giving  of  instruc- 
tion No.  13,  for  the  reason  that  it  permitted  the  jury 
to  take  with  them,  when  they  retired  to  consider  their 
verdict,  the  affidavit  which  had  the  finding  and  judg- 
ment of  the  city  court  indorsed  thereon.  Instruction 
No.  13  reads  as  follows :  "You  will  be  permitted  to  take 
the  affidavit  with  you  in  your  deliberations  but  you  are 
instructed  that  such  affidavit  is  submitted  to  you  only 
for  the  purpose  of  informing  you  of  the  nature  of  the 
charge.  It  is  not  to  be  considered  by  you  as  evidence 
of  any  fact  in  issue." 

We  think  this  record  shows  that  the  jury  took  the 
affidavit  with  the  prejudicial  matter  on  the  back  of  it 
with  them  to  the  jury  room.  The  submission,  over  ap- 
pellant's objection,  of  the  affidavit  with  the  memo- 
randum indorsed  on  the  back  thereof,  showing  the  con- 
viction and  punishment  of  appellant  in  the  city  court, 
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was  error  requiring  a  reversal  of  the  judgment.  Lotz 
V.  Briggs  (1875),  50  IncL  346,  348;  Torphy  V.  State 
(1917),  187  Ind.  73,  118  N.  E.  355;  State  V.  Tucker 
(1902),  75  Conn.  201,  203,  52  Atl.  741;  Ogden  V.  United 
States  (1902),  112  Fed.  523,  526,  50  C.  C.  A.  380;  Mc- 

Nulty  V.  State  (1919),  189  Ind. ,  125  N.  E.  41, 

Judgment  WJfversed,  with  instructions  to  the  Marion 
Criminal  Court  to  sustain  appellant's  motion  for  a  new 
trial. 

Note.— Reported  in  125  N.  E.  399. 


State,  ex  rel.  German  Investment  and  Securi- 
ties Company  v.  City  of  Indianapolis. 

[No.  23,354.    Filed  May  27,  1919.    Rehearing  denied  December 

19,  1919.] 

1.  Mandamus. — Remedy. — Scope. — Mandamus  will  be  issued 
onl^  in  cases  where  the  facts  show  a  clear  legal  right  on  the 
relator's  part  to  the  relief  sou^t  and  a  clear  legal  duty  rest- 
ing on  the  defendants  to  perform  the  thing  demanded,     p.  691. 

2.  Municipal  Corporations.  —  Street  Improvements.  —  Corv- 
trckctor. — Aaaigrvment  of  ABseasw^nts. — Rights  of  Assignee. — 
The  assignment  by  the  contractor  of  assessments  to  be  made 
on  the  completion  of  a  street  improvement,  and  its  acceptance 
by  the  city,  conferred  on  the  assignee  an  equitable  interest 
therein,  but  the  interest  acquired  thereunder  was  no  different 
than  that  of  the  contractor,  in  the  absence  of  the  assignment, 
and  was  therefore  subject  to  any  defenses  which  might  exist 
against  the  contractor,    p.  691. 

3.  Municipal  Corporations. — Street  Improvements. — Final  As- 
sessments.— In  view  of  §8711  Burns  1914,  Acts  1909  p.  412, 
neither  the  contractor  nor  the  assignee  of  assessments  for  street 
improvements  can  require  the  board  of  public  works  of  the  city 
to  make  final  assessments  to  pay  for  the  work,  unless  such 
work  has  been  finally  accepted  as  completed  in  accordance  with 
the  contract,     p.  692. 

4.  MuNiaPAL  Corporations. — Street  Im^ovements. — Accept- 
ance.— Rescission  of  Order. — Though  the  board  of  public  works, 
by  approval  of  the  report  of  the  city  engineer,  entered  an  order 
accepting  street  improvements  as  completed  according  to  the 
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contract,  the  board  had  the  right  to  rescind  the  order  on  the 
discovery  that  the  work  had  not  been  properly  constructed  and 
was  of  no  benefit  to  property  aff ected,  and  it  was  the  duty  of 
the  board  to  exercise  that  power,  unless  the  rights  of  innocent 
parties  had  intervened  so  as  to  make  such  course  inequitable, 
pp.  692, 696. 

5.  Municipal  Corporations. — Street  Improvements. — Inspection, 
— Waiver  of  Defects, — Though  the  work  and  operations  of  the 
contractor  for  street  improvements,  and  the  kind  and  character 
of  the  material  used,  were  supervised  as  the  work  progressed 
by  the  engineering  department  of  the  city,  such  facts  cannot 
be  held  as  a  waiver  by  the  city  of  its  right  to  reject  the  work 
for  failure  to  construct  it  as  required  by  the  contract,  the 
rights  and  duties  of  the  city  being  purely  statutory,  pp.  693, 
695. 

6.  Municipal  Corporations. — Street  Improvements. — Authority 
to  Make  Assessments. — A  municipality  has  no  power  to  make 
assessments  for  street  improvements  without  statutory  author- 
ity,   pp.  693,  694. 

7.  Municipal  Corporations. — Street  Improvements. — Acts  of 
Officers. — Payment  of  Contract  Price.-— unity's  Liability. — ^In 
awarding  contracts  and  performing  other  duties  imposed  by 
the  statute  authorizing  such  proceeding^,  the  municipal  officers 
do  not  act  in  behalf  of  the  municipality  in  such  a  way  as  to 
create  any  liability  against  it  under  the  contract,  since  the 
contract  price  can  be  paid  only  from  special  assessments  made 
under  statutory  authority,  and  the  contractor  is  bound  by  the 
statutory  provisions  which  authorize  and  govern  the  contract 
and  provide  for  its  acceptance,    p.  694. 

8.  Municipal  Corporations. — Street  Improvements. — CompH- 
once  with  Contract, — Acceptance. — The  decision  of  the  board 
of  public  works  as  to  whether  street  improvements  have  been 
made  in  substantial  compliance  with  the  statute  is  ^ruost-Ju- 
dicial  in  its  nature  and  when  made  is  conclusive,  in  the  ab- 
sence of  fraud,  on  all  persons  affected  thereby^  and  may  be  set 
aside  only  in  a  direct  proceeding  for  that  purpose  on  the 
ground  of  fraud,    p.  694. 

9.  Municipal  Corporations. — Street  Improvements. — Assign- 
ment of  Assessments. — Assignee's  Rights. — Where  a  contractor 
for  street  improvements  assigned  assessments  before  the  board 
of  public  works  had  taken  any  action  as  to  accepting  or  re- 
jecting the  work  done  under  the  contract,  the  board,  in  re- 
scinding an  order  of  acceptance  thereafter  made,  did  not  preju- 
dice the  rights  of  the  assignee,  since  the  assignee's  position 
was  no  more  advantageous  than  that  of  the  contractor  had  no 
assignment  been  made.    p.  696. 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1919.  687 

State,  ex  rel.  v.  City  of  Indianapolis — 188  Ind.  685. 

10.  Municipal  Corforations. — Street  Improvements, — Cample^ 
tion  of  Contract, — Authority  of  Municipality. — ^An  assignee  of 
assessments  for  street  improvements  is  not  in  position  to  com- 
plain of  the  refusal  of  the  board  of  public  works,  after  the 
rejection  thereof  for  failure  to  comply  with  the  contract,  to  take 
steps,  by  contract  or  otherwise,  to  complete  the  work  in  ac- 
cordance with  the  contract,  the  city  being  under  no  duty  to 
the  contractor  to  cause  the  completion  of  the  work,     p.697. 

From  Marion  Superior  Court;  Ldnn  D.  Hay,  Judge. 

Mandamus  by  the  State  of  Indiana,  on  the  relation  of 
the  German  Investment  and  Securities  Company, 
against  the  city  of  Indianapolis  and  others.  From  a 
judgment  for  the  defendants,  the  relator  appeals.  Af- 
firmed. 

Florea  &  Seidensticker  smd  Harvey  &  Austill  for  ap- 
pellant. 

Samuel  Ashby,  Thomas  D.  Stevenson,  and  Harry  E. 
Yockey,  for  appellees. 

Lairy,  C.  J. — ^This  is  an  appeal  from  a  judgment  in 
an  action  of  mandamus  brought  by  appellant  against 
the  city  of  Indianapolis  and  Joseph  A.  Rink,  George  B. 
Gaston  and  Ernest  L.  Ziegler,  as  members  of  the  board 
of  public  works  of  said  city.  The  purpose  of  the  action 
was  to  compel  appellees  by  mandate  to  take  such  steps 
as  would  lead  to  the  adoption  of  a  final  assessment  roll 
fixing  a  lien  on  property  abutting  on  Thirty-sixth  street 
in  said  city,  between  the  east  line  of  Pennsylvania  street 
and  the  west  line  of  Central  avenue,  to  pay  the  cost  of 
construction  of  an  improvement  of  that  portion  of  the 
street  made  under  a  contract  between  the  city  and  the 
Bitu-Mass  Paving  Company.  The  interest  of  relator  in 
the  assessments  to  be  made  was  acquired  by  an  agree- 
ment by  which  the  Bitu-Mass  Paving  Company,  as  con- 
tractor, assigned  to  it  the  assessment  roll  and  all  assess- 
ments to  be  made  therein  arising  from  the  construction 
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of  the  improvement  mentioned,  to  be  held  by  the  relator 
as  collateral  security  for  the  repajrment  of  a  certain  sum 
of  money  loaned  by  relator  to  the  contractor  and  used 
by  it  in  paying  for  labor  employed  and  material  used  in 
the  construction  of  said  improvement.  The  case  was 
tried  by  the  court  without  the  intervention  of  a  jury. 
On  proper  request  the  court  made  a  special  finding  of 
facts  and  pronounced  its  conclusions  of  law  thereon  in 
favor  of  appellee.  Judgment  was  rendered  on  the  find- 
ing in  conformity  with  the  conclusions  of  law.  The 
only  error  assigned  on  appeal  is  that  the  trial  court  erred 
in  its  conclusions  of  law  on  the  facts  found. 

The  special  finding  shows  that  on  July  11,  1910,  the 
city  of  Indianapolis  entered  into  a  contract  with  the 
Bitu-Mass  Paving  Company,  by  the  terms  of  which  that 
company  was  to  improve  that  part  of  Thirty-sixth  street 
between  the  east  line  of  Pennsylvania  street  and  the 
west  line  of  Central  avenue,  except  the  crossing  of 
Washington  boulevard,  the  improvement  to  consist  of 
a  bitu-mass  roadway,  with  curbs  and  other  incidental 
work  according  to  certain  plans  adopted  by  the  city. 
The  proceedings  under  which  the  contract  was  let  were 
instituted  and  conducted  under  the  provisions  of  the 
statute  of  the  state  with  reference  to  the  improvement 
of  streets  by  special  assessments  on  real  estate  bene- 
fited by  such  improvements,  and  was  originated  by  the 
board  of  public  works  of  said  city  on  May  20,  1910,  by 
the  adoption  of  a  declaratory  resolution  providing  for 
said  improvement.  It  further  appears  from  the  find- 
ing that  the  contractor  executed  and  filed  a  bond  as  pro- 
vided by  statute,  with  the  Fidelity  and  Deposit  Com- 
pany as  surety  thereon,  which  bond  was  in  the  penal 
sum  of  $4,120,  conditioned  for  the  full  and  faithful  per- 
formance of  said  contract  by  the  contractor.  This  bond 
was  accepted  and  approved  by  the  proper  officers  of  the 
city.    The  finding  sets  out  at  length  the  conditions  of 
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the  bond,  as  well  as  certain  provisions  of  the  contract, 
the  performance  of  which  the  bond  was  given  to  secure. 
It  thus  appears  that  the  work  to  be  done  was  to  be  com- 
pleted according  to  the  terms  of  the  contract  on  or  be- 
fore September  10,  1910,  and  that  the  contractor  was 
to  pay  all  moneys  due  to  subcontractors,  or  to  persons 
furnishing  material  or  labor  for  the  prosecution  of  the 
work  to  be  done  under  the  contract.  The  court  further 
found  that  the  contractor  entered  on  the  execution  of 
the  work  under  the  direction  and  supervision  of  the 
engineering  department  of  the  city,  and  that  such  work 
was  so  prosecuted  until  the  contractor  claimed  that  it 
was  completed  in  accordance  with  the  contract.  As 
the  work  progressed  the  kind  and  character  of  the  ma- 
terial used  was  inspected  by  the  engineering  depart- 
ment of  the  city,  and  on  November  4,  1910,  the  civil 
engineer  of  said  city  reported  to  the  board  of  public 
works  that  the  work  was  completed  according  to  the 
terms  of  the  contract,  and  recommended  that  it  be  ac- 
cepted by  said  board.  On  the  same  day  the  board  of 
public  works  entered  an  order  approving  the  report  of 
the  civil  engineer,  accepting  the  work,  and  directing 
the  chief  clerk  of  the  assessment  bureau  to  prepare  the 
primary  assessment  roll  for  said  improvement  in  ac- 
cordance with  the  law.  Thereafter  the  primary  assess- 
ment roll  was  so  made  and  approved  by  the  board  of 
public  works,  and  the  assessments  so  made  aggregated 
the  full  amount  of  the  contract  price.  The  board  fixed 
November  16,  1910,  as  the  date  on  which  the  owners  of 
property  affected  by  the  assessments  for  such  improve- 
ment might  be  heard  as  to  any  objections  to,  or  remon- 
strance against,  such  assessment,  and  the  notice  pro- 
vided by  statute  was  published.  The  hearing  was  not 
finished  on  the  day  fixed,  but  was  continued  from  time  to 
time;  and  on  December  18,  1911,  the  board  of  public 
Vol.  188—44 
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works  entered  an  order  rescinding  all  action  previously- 
taken  and  setting  aside  the  acceptance  of  the  work  and 
the  approval  of  the  primary  assessment  roll,  after  which 
time  it  refused  to  further  consider  the  making  of  a  final 
assessment  to  pay  the  cost  and  expenses  of  such  im- 
provement. 

Some  parts  of  the  roadway,  as  shown  by  the  finding, 
were  constructed  of  material  not  properly  mixed  or  pre- 
pared, which  parts  crumbled  away,  and  as  a  result  holes 
of  considerable  size  and  depth  were  worn  in  the  street, 
while  other  parts  of  the  street  remained  in  good  condi- 
tion ;  but  the  court  finds  that,  as  a  whole,  the  improve- 
ment was  no  benefit  to  the  abutting  property.  As  the 
finding  shows,  the  portion  of  the  street  covered  by  the 
work  was  opened  to  public  use  and  travel  on  November 
4,  1910,  and  was  used  by  the  public  continuously,  and 
was  being  so  used  at  the  time  of  the  trial.  During  the 
time  it  was  being  so  used  the  city  on  different  occasions 
repaired  worn  places  in  the  roadway  by  filling  them  with 
cinders  and  with  asphaltum.  The  court  finds  that,  be- 
fore the  commencement  of  the  action,  relator  repeatedly 
demanded  of  the  city  that  it  take  such  steps  as  were 
necessary  to  cause  said  roadway  to  be  made  to  comply 
with  the  contract,  and  that  it  do  such  things  as  would 
result  in  the  making  and  confirmation  of  a  final  assess- 
ment roll  to  pay  the  cost  of  the  improvement,  but  that 
the  city,  about  thirty  days  before  the  commencement 
of  the  action,  finally  refused  to  take  any  such  steps. 

Relator,  as  shown  by  the  finding,  took  an  assignment 
from  the  contractor  of  all  its  beneficial  interest  In  and 
to  all  assessments  to  be  made  by  the  city  on  account  of 
work  done  under  the  contract  and  of  the  proceeds  in 
cash  or  bonds  to  be  collected  and  received  by  virtue  of 
such  assessments.  This  assignment  was  made  October 
8, 1910,  for  the  purpose  of  securing  to  relator  the  repay- 
ment of  money  to  be  leaned  to  the  contractor  to  be  used 
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for  paying  the  costs  for  the  labor  and  material  which 
entered  into  the  construction  of  the  work.  On  October 
12,  1910,  relator  loaned  said  contractor  in  consideration 
of  such  security  the  sum  of  $6,000,  and  on  November  3, 
1910,  relator  loaned  the  contractor  on  the  strength  of 
the  same  security  the  further  sum  of  $500,  all  of  which 
was  to  bear  interest  at  the  rate  of  eight  per  cent.  The 
sums  so  loaned  to  the  contractor  were  expended  in  pay- 
ing for  labor  and  material  used  in  the  construction  of 
the  work.  Shortly  after  November  4,  1910,  the  con- 
tracting company  became  insolvent  and  so  remained  at 
the  time  of  the  trial,  and  relator  has  no  security  for 
the  repayment  of  the  money  so  loaned,  other  than  the 
rights  and  interests  acquired  by  said  assignment,  and 
has  no  other  means  of  collecting  the  amounts  so  due  it 
from  the  contractor,  although  no  part  of  the  money  so 
owing  has  ever  been  paid.  The  court  also  finds  that, 
before  taking  the  assignment  and  making  the  loan,  the 
relator  made  inquiry  of  the  engineering  department  of 
the  city  as  to  the  completion  of  the  work,  and  was  in- 
formed by  that  department  that  the  work  had  been  com- 
pleted according  to  the  contract,  and  that  the  acceptance 
of  the  work  would  be  recommended  by  the  department 
to  the  board  of  public  works. 

It  is  well  settled  that  a  writ  of  mandate  will  be  is- 
sued only  in  cases  where  the  facts  show  a  clear  legal 
right  on  the  part  of  relator  to  the  relief  sought, 

1.  and  a  clear  legal  duty  resting  on  the  defendants 
to  do  and  perform  the  thing  demanded.    State, 

ex  rel  V.  Graham  (1914),  183  Ind.  53,  108  N.  E.  Ill; 
Owen  County  Council  V.  State,  ex  rel.  (1911),  175  Ind. 
610,  95  N.  E.  253. 

The  assignment  by  the  contractor  of  the  assessments 
to  be  made  on  the  completion  of  the  street  improve- 
ment, and  its  acceptance  by  the  city,  conferred  on 

2.  the  assignee  an  equitable  interest  therein,  which 
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was  subject  to  any  defenses  which  might  exist 
against  his  assignor.  Lynip  v.  Alturas  School  Dist 
(1914),  24  Cal.  App.  426,  141  Pac.  835;  Chambers  V. 
Lancaster  (1899),  160  N.  Y.  342,  54  N.  E.  707;  Sum- 
mers  v.  Hutson  (1874),  48  Ind.  228.  The  interest  so 
acquired  is  not  different  in  kind  or  sui)erior  in  character 
to  the  rights  which  the  assignor  would  have  possessed  in 
case  no  such  assignment  had  been  made.  Nothing  can 
be  claimed  under  the  assignment  until  conditions  have 
arisen  which  would  have  enabled  the  contractor  to  as- 
sert a  claim  successfully  in  the  absence  of  such  assign- 
ment. Aetna  Trust,  etc.,  Co.  v.  Nackenhorst  (1919), 
ante  621,  122  N.  E.  421,  123  N.  E.  453,  125  N.  E.  213. 
Under  the  statute  the  contractor  has  no  right  to  have 
the  work  finally  accepted  until  it  is  completed  in  ac- 
cordance with  the  terms  of  the  contract,  and  no 

3.  duty  rests  on  the  board  of  public  works  of  a  city 
to  accept  such  a  work  until  it  is  so  completed. 
§8711  Bums  1914,  Acts  1909  p.  412.     Until  the 

4.  work  is  completed  and  accepted,  there  is  nothing 
upon  which  an  assessment  against  the  property 

affected  by  the  work  can  be  based,  as  the  statute  author- 
izes the  making  of  such  assessments  only  after  the  work 
has  been  finally  accepted.  It  thus  appears  that  relator 
had  no  right  to  require  the  board  of  public  works  of 
the  city  to  make  the  final  assessments  to  pay  for  the 
work,  unless  such  work  had  been  finally  accepted.  The 
special  finding  does  not  show  that  the  work  was  finally 
accepted.  While  it  appears  from  the  finding  that  the 
board  of  public  works  made  an  order  approving  the  re- 
port of  the  city  engineers  and  accepting  the  work  on 
November  4,  1910,  and  at  that  time  opened  the  street 
to  the  use  of  the  public,  the  finding  also  shows  that 
the  work  was  not  properly  constr.ucted,  and  that,  as  a 
whole,  it  was  of  no  benefit  to  the  property  affected. 
Upon  discovering  this  fact,  the  board  of  public  works 
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had  a  right  to  rescind  its  order  accepting  the  improve- 
ment, which  it  did  on  December  18,  1911.  Under  such 
a  state  of  facts  the  board  of  public  works  had  no  author- 
ity under  the  law  to  make  an  assessment  of  benefits 
against  the  property  affected. 

Relator  attempts  to  invoke  the  equitable  doctrine  of 

waiver,  relying  on  the  eighth  finding  as  showing  a  state 

of  facts  constituting  a  waiver  by  the  city  of  its 

5.  right  to  reject  the  work  after  it  was  finished  on 
account  of  material  that  had  been  inspected  by 
the  engineering  department  or  of  work  that  had 

6.  been  done  to  the  approval  of  that  department. 
The  facts  thus  relied  on  are  that  the  operations 

and  work  of  the  contractor,  and  the  kind  and  character 
of  the  materials  used  in  constructing  the  improvement, 
were  supervised  and  inspected'  as  the  work  progressed 
by  the  engineering  department  of  the  city.  The  theory 
of  the  relator  is  that,  by  permitting  defective  material, 
or  material  that  was  not  properly  prepared  and  mixed, 
to  be  put  into  the  work  after  inspecting  the  same  and 
supervising  the  work  by  its  engineering  department, 
the  city  thereby  misled  the  contractor  into  the  belief 
that  the  material  and  work  were  substantially  in  ac- 
cordance with  the  contract  and  were  acceptable  to  the 
city.  It  is  asserted  that  it  would  be  inequitable,  and 
that  it  would  work  a  great  hardship  on  the  contractor 
if  the  city,  after  the  material  had  become  a  permanent 
part  of  the  improvement,  were  to  be  permitted  to  assert 
that  the  material  used  or  the  work  done  did  not  conform 
to  the  contract,  thus  putting  the  contractor  to  the  ex- 
pense of  removing  the  part  of  the  work  condemned  and 
of  reconstructing  it  with  new  material.  There  is  a  line 
of  cases  which  hold  that,  where  it  is  the  intention  of 
the  contracting  parties,  as  evidenced  by  the  contract, 
that  the  owner  shall  have  a  representative  on  the  ground 
whose  duty  shall  be  to  inspect  material  and  oversee  the 


Digiti 


zed  by  Google 


694  SUPREME  COURT  OF  INDIANA, 

State,  ex  reL  v.  City  of  Indianapolis — 188  Ind.  685. 

work  as  it  progresses,  and  to  reject  unsatisfactory  ma- 
terial or  inefficient  work  at  once,  the  owner  will  be  held 
to  have  waived,  in  the  absence  of  fraud  or  collusion,  any 
such  defects  as  his  representative,  acting  under  such  ar- 
rangement, observed  or  could  have  discovered  by  rea- 
sonable inspection.  Boardy  etc.  v.  O* Conner  (1894), 
137  Ind.  622,  35  N.  E.  1006,  37  N.  E.  16;  SchUess  v. 
Grand  Rapids  (1902),  131  Mich.  52,  90  N.  W.  700; 
Wildey  V.  Fracti(mal  School  Dist.  (1872),  25  Mich.  419 ; 
City  Street  Improvement  Co.  v.  MarysviUe  (1909),  155 
Cal.  419, 101  Pac.  308,  23  L.  R.  A.  (N.  S.)  317;  Laycocfc 
V.  Moon  (1897),  97  Wis.  59,  72  N.  W.  372;  Ashland 
Lime,  etc.,  Co.  v.  Shores  (1899),  105  Wis.  122,  81  N. 
W.  136. 

The  cases  cited  show  that  the  rule  has  been  held  to 
apply  to  work  done  under  contracts  awarded  by  indi- 
viduals and  by  private  corporations,  and  also  to 

6.  contracts  awarded  by  municipal  corporations  in 
their  corporate  capacity  for  the  construction  of 

any  work  to  be  done  at  the  general  expense  of  the  muni- 
cipality; but  the  attention  of  the  court  has  not  been 
called  to  any  case  in  which  the  rule  has  been  applied  to 
a  local  improvement  to  be  paid  for  by  assessments  on 
property  specially  benefited.  Such  improvements  are 
made  and  the  assessments  are  imposed  under  special 
statutory  authority,  without  which  the  municipality  has 
no  power  to  make  assessments  for  such  a  purpose.  City 
of  Bluff  ton  V.  Miller  (1904),  33  Ind.  App.  521,  70  N. 
E.  989;  City  of  Fort  Wayne  V.  Shoaff  (1886),  106  Ind. 
66,  5  N.  E.  403. 

•  In  awarding  contracts  and  performing  other  duties 

imposed  by  the  statute  authorizing  such  proceedings, 

the  municipal  officers  do  not  act  in  behalf  of  the 

7.  municipality  in  such  a  way  as  to  create  any  liabil- 
ity against  it  under  the  contract.    The  contract 

8.  price  of  such  an  improvement  can  be  paid  only 


Digiti 


zed  by  Google 


NOVEMBER  TERM,  1919.  695 

State,  ex  reL  v.  City  of  Indianapolis — 188  IncL  685. 

from  the  proceeds  of  special  assessments  made 
under  the  authority  of  the  statute,  and  the  contractor  is 
bound  by  the  provisions  of  the  statute  which  author- 
izes the  contract,  governs  its  execution,  and  provides 
for  its  acceptance.  Under  the  statute,  the  city  engineer 
had  no  power  to  accept  the  work  done  under  the  con- 
tract; that  power  was  lodged  in  the  board  of  public 
works,  and  it  is  the  duty  of  that  board  to  determine, 
before  accepting  the  work,  that  it  is  completed  in  sub- 
stantial accordance  with  the  contract.  The  decision  as 
to  whether  the  work  is  in  substantial  accordance  with 
the  contract  is  quasi-judicial  in  its  nature  and  when 
made  is  conclusive,  in  the  absence  of  fraud,  on  all  per- 
sons affected  thereby.  Dawson  v.  Hipskind  (1909) ,  173 
Ind.  216,  89  N.  E.  863 ;  Tavm  of  Woodruff  Place  v.  Gor- 
man  (1912),  179  Ind.  1,  100  N.  E.  296.  Such  a  deci- 
sion is  immune  from  collateral  attack,  but  it  may  be 
set  aside  by  the  court  in  a  direct  proceeding  for  that 
purpose  based  on  fraud.  Alsmeier  v.  Adams  (1916), 
62  Ind.  App.  219,  105  N.  E.  1033,  109  N.  E.  58. 

The  board  of  public  works  is  required  to  decide 
whether  the  work  does  or  does  not  comply  substantially 

with  the  terms  of  the  contract.    This  must  be 
5.    determined  from  a  consideration  of  the  facts 

showing  the  real  character  and  condition  of  the 
improvement  tendered  for  acceptance,  unaffected  by  any 
considerations  of  waiver  arising  from  the  conduct  of 
the  engineers  or  inspectors  who  superintended  the  work. 
Such  engineers  have  no  authority  to  waive  any  substan- 
tial defects  in  material  or  workmanship,  or  to  recog- 
nize any  radical  departure  from  the  requirements  of 
the  contract. 

It  appears  from  the  finding  in  this  case  that  the  de- 
fects were  of  such  a  substantial  nature  as  to  render  the 

work  absolutely  worthless  and  of  no  benefit  to  the 
4.    property  affected.     If  that  fact  had  come  to  the 
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knowledge  of  the  board  at  the  time  the  work  was 
tendered  for  acceptance,  it  would  have  been  its  duty  to 
reject  it;  and  the  fact  that  an  order  of  acceptance  was 
entered  on  November  4,  1910,  under  a  misapprehension 
as  to  the  condition  of  the  work,  did  not  deprive  the  board 
of  further  power  to  act-  If  the  true  condition  of  the 
work  was  brought  to  its  knowledge  while  engaged  in 
hearing  objections  to  assessments,  it  still  had  the  power 
to  set  aside  its  former  order  of  acceptance  and  to  refuse 
to  make  any  final  assessments  until  the  work  was  made 
to  conform  substantially  to  the  contract,  and  it  was  the 
duty  of  the  board  to  exercise  that  power,  unless  the 
rights  of  innocent  parties  had  intervened  so  as  to  make 
such  a  course  inequitable.  The  setting  aside  of  an  order 
of  acceptance  improvidently  made  works  no  injustice  to 
the  contractor  in  this  case,  and  it  does  not  appear  that 
the  delay  in  taking  such  action  caused  any  loss  to  the 
relator  or  in  any  other  way  prejudiced  its  rights. 

The  relator  accepted  the  assignment  and  parted  with 

its  money  before  the  board  of  public  works  had  taken 

any  action  as  to  accepting  or  rejecting  the  work 

9,  done  under  the  contract.  Therefore  no  claim 
can  be  made  that  the  relator  relied  on  the  order 
of  acceptance  at  the  time  of  taking  the  assignment  and 
making  the  loan,  and  that  it  was  induced  thereby  to  ac- 
cept the  security  and  make  the  loan  when  otherwise  it 
would  not  have  done  so.  Relator  does  not  show  that  he 
was  led  by  reliance  on  the  order  of  acceptance  to  do  any- 
thing which  placed  him  in  a  more  unfavorable  position 
than  he  would  have  occupied  in  case  the  order  had  not 
been  made.  No  question  of  estoppel  is  presented  by 
the  findings,  and  the  relator  stands  in  no  more  ad- 
vantageous position  than  the  contractor  would  have  oc- 
cupied in  case  no  assignment  had  been  made. 

The  relator  is  in  no  position  to  complain  of  the  refusal 
of  the  board  to  take  steps,  by  contract  or  otherwise. 
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to  complete  the  work  and  make  it  conform  to  the 

10.  contract    The  city  was  under  no  duty  to  the 

contractor  to  cause  the  work  to  be  completed. 

City  of  Auburn  V.  State,  ex  rel.  (1908) ,  170  Ind.  511,  83 

N.  E.  997,  84  N.  E.  990, 

The  trial  court  did  not  err  in  its  conclusions  of  law, 
and  the  judgment  is  therefore  affirmed. 
Myers,  J.,  dissents.    Harvey,  J.,  not  participating. 

Note.— Reported  in  123  N.  E.  405. 


Nation  et  al.  r.  Green,  Executor,  et  al. 

[No.  23,829.    Filed  April  17,  1919.    Rehearing  denied  December 

19,  1919.] 

1.  Appeal. — Parties. — Improper  Designation, — Effect, — ^The  im- 
proper designation  of  a  party  as  appellant,  instead  of  an  ap- 
pellee, does  not  justify  a  dismissal  of  the  appeal,    p.  699. 

2.  Executors  and  Administrators. — Costs  of  Adndnistratum, — 
Residua/ry  Estate. — The  residuary  estate  is  chargeable  with 
only  the  ordinary  and  usual  costs  and  expenses  incident  to  the 
administration  of  the  decedent's  estate,    p.  702. 

8.  Executors  and  Administrators. — Inheritance  Tasc, — Liabil- 
ity of  Residuary  Estate, — Wills. — In  view  of  §§5,  7  of  the  In- 
heritance Tax  Act,  Acts  1913  p.  79,  §§10143e,  10143g  Bums 
1914,  the  residuary  estate  is  not  chargeable  generally  with  the 
inheritance  tax  upon  other  transfers,  where  the  will  neither  ex- 
pressly, nor  by  clear  implication,  charged  the  residuary  estate 
therewith,    pp.  702,  704. 

4.  Executors  and  Administrators. — Inheritanee  Tax. — Collec- 
tion. — Source  of  Authority. — In  the  collection  of  the  inheritance 
tax,  the  executor,  administrator  or  trustee  does  not  necessarily 
act  in  his  capacity  as  such,  but,  under  §5  of  the  act  (Acts  1913 
p.  79,  §10143e  Bums  1914),  is  personally  responsible  for  the 
collection  thereof  as  the  agent  of  the  state,    p.  703. 

5.  Executors  and  Adi^inistrators. — Taxes  on  Land. — Life  Es^ 
tate. — Liability  of  Residuary  Estate. — ^Where  a  testatrix  by 
the  terms  of  her  will  placed  a  deed  in  the  hands  of  her  at- 
torney to  be  delivered  to  her  executors,  which  deed  reserved  a 
life  estate  in  the  land  conveyed  and  provided  that  the  same 
be  held  in  trust  by  the  executors  after  her  death  for  the  bene- 
fit of  her  minor  foster  daughter  until  the  latter  reached  the 
age  of  twenty-one,  when  it  was  to  be  delivered  to  her  as  a 
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conveyance  of  the  fee,  the  deed  conveyed  to  the  daughter  no 
present  interest,  and  therefore  the  taxes  assessed  on  the  lands 
during  the  decedent's  life  were  chargeable  against  the  re- 
siduary estate  therein,    pp.  704,  706. 

6.  Wills. — Devise  to  Executors  in  TrtLst. — Deed, — Vestinff  of 
Estate, — Where  a  testatrix  by  provision  in  her  will  made  a 
deed  to  her  foster  daughter  a  part  of  the  will,  and  placed  the 
deed  in  the  hands  of  her  attorney  to  be  held  until  her  death 
and  then  to  be  delivered  to  the  executors  of  the  will  to  be  held 
by  them  until  the  daughter  became  twenty-one  years  old,  or 
destroyed  in  the  event  of  the  daughter's  death  before  she 
reached  such  age,  in  which  event  the  title  was  to  be  disposed 
of  under  the  terms  of  the  will,  the  will  and  the  deed  created  a 
trust  in  favor  of  the  daughter,  but  did  not  convey  a  present 
interest,  the  title  vesting  in  the  executors  in  trust  upon  the 
death  of  the  testatrix  to  go  to  the  daughter  by  delivery  of  the 
deed  on  her  attaining  majority,    p.  706. 

7.  Escrows. — Deposit. — Release  or  Relinquishment  of  Deed,^— 
Delivery. — ^The  statement  of  the  testatrix  in  her  will  that  she 
relinquished  and  released  all  right  and  control  as  to  a  certain 
deed,  which,  under  the  terms  of  the  will,  was  to  be  held  in 
trust  by  the  executors  of  the  will  for  the  benefit  of  a  minor 
child,  is  only  one  element  of  an  irrevocable  escrow  or  deposit, 
but  is  not  controlling  where  other  facts  show  the  absence  of 
such  a  delivery  as  is  another  and  necessary  element  of  such 
escrow  or  deposit,    p.  708. 

8.  Life  Estates. — Liability  for  Taxes, — Failure  to  Receive  In- 
eome, — Effect, — A  deed  delivered  to  the  grantee  during  the 
grantor's  life  containing  no  covenants  of  warranty  nor  agree- 
ment as  to  taxes,  in  which  deed  the  grantor  reserved  a  life 
estate  and  possession  of  the  land,  required  that  the  life  tenant 
pay  the  taxes  during  the  life  tenancy,  provided  she  derived 
sufficient  income  therefrom,  and,  where  there  was  no  showing 
that  she  received  any  income,  the  land  was  liable  for  the  taxes 
so  assessed,    p.  709. 

9.  Executors  and  Administrators. — Expenses, — Costs. — Trust 
Estaie. — Minor  Legatee. — ^Where  the  executors  of  a  will  were 
also  made  trustees  for  the  purpose  of  holding  the  legal  title 
to  certain  land  which  was  to  pass  to  a  foster  child  of  the  testa- 
trix on  her  reaching  the  age  of  twenty-one,  and  the  executors 
and  trustees  incurred  expenses  in  defending  a  petition  of  the 
divorced  husband  of  the  testatrix  for  the  appointment  as 
gniardian  of  such  child  and  for  a  modification  of  the  divorce 
decree  as  to  the  custody  of  the  child,  such  costs  and  expenses 
were  chargeable  to  the  property  held  in  trust  for  the  child 
and  not  to  the  residuary  estate,    p.  709. 
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10.  Guardian  and  Ward.— Appotntw«n^— Nomtnation  by  Will. — 
A  gniardian  nominated  by  will  is  entitled,  under  §3066  Bums 
1914,  §2519  R.  S.  1881,  to  appointment  over  all  others,  but  his 
appointment,  duties  and  powers  are  governed  by  the  law  regru- 
lating  guardians  not  so  nominated,    p.  710. 

From  Howard  Circuit  Court;  Joseph  Combs,  Special 
Judge. 

Proceedings  by  William  B.  Green  and  wife,  as  execu- 
tor and  executrix  of  the  last  will  of  Lucinda  E.  Foreman 
deceased,  against  Barbara  Nation  and  others.  From  a 
judgment  for  the  petitioners,  the  named  defendant  and 
others  appeal.  (Transferred  from  the  Appellate  Court 
under  §1397  Bums  1914,  Acts  1901  p.  568.)    Reversed. 

Harness  &  Moon  and  W.  C.  Overton,  for  appellants. 
Blacklidge,  Wolf  &  Barnes  and  Richard  L.  Ewbank, 
for  appellees. 

Harvey,  J. — ^This  cause  was  transferred  to  this  court 
by  the  Appellate  Court  for  want  of  jurisdiction  in  the 
latter.  Nation  V.  Green,  65  Ind.  App.  136,  116  N.  E. 
840. 

We  concur  in  said  opinion  wherein  it  holds  that  the 
making  of  Mrs.  Scherer  an  appellant,  rather  than 

1.  an  appellee,  did  not,  and  does  not,  justify  the  dis- 
missal of  this  appeal. 

Primarily,  the  question  presented  to  the  trial  court 
was  whether  tiie  sale  of  the  real  estate  of  decedent, 
Lucinda  E.  Foreman,  to  pay  her  debts,  should  be  ordered. 
As  an  element  of  this  question,  the  court  was  called  upon 
to  determine  whether  certain  obligations  were  debts  of 
the  decedent;  whether  others  were  incidental  costs  and 
expenses  of  administration;  and  whether  the  inherit- 
ance tax  involved  was  chargeable  to  the  residuary  estate. 

The  facts  specially  found  by  the  court  are  in  substance 
that  Lucinda  E.  Foreman,  the  decedent  and  testatrix, 
was  the  wife  of,  and  procured  a  divorce  from,  William 
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E.  Wright;  that  the  decree  of  divorce  restored  her  name 
by  a  former  marriage,  Foreman,  and  granted  her  the 
care  and  custody  of  Wihna  N.  Wright,  a  child  who  had 
been  adopted  by  Lucinda  E.  Wright  and  her  then  hus- 
band, William  E.  Wright.  She  was  the  only  child  of 
either,  or  both,  and  was  when  adopted  eighteen  months 
of  age,  and  was  less  than  six  years  of  age  when  this 
litigation  took  place. 

Mrs.  Foreman,  on  March.  30,  1914,  executed  a  deed 
to  her  niece,  Delia  Green,  and  her  niece's  husband,  for 
100  acres  of  land.  This  deed  reserved  to  Mrs.  Foreman 
the  income  from,  and  possession  of,  said  land  during  her 
life,  was  conditioned  for  the  support  and  care,  if  phys- 
ical or  mental  disability  of  the  grantor  required,  of  the 
grantor  and  child  imtil  the  latter  became  of  age.  This 
provision,  ^o  far  as  the  child's  interests  were  concerned, 
required  all  attention  and  care  that  parents  would  prop- 
erly give  such  a  child  until  she  became  of  age,  or  earlier 
married. 

Mrs.  Foreman  on  tiie  same  day  executed  a  deed  to  the 
child  for  another  farm  of  100  acres,  and  a  will  reciting 
the  execution  of  both  deeds,  and  the  conditions  of  the 
deed  to  the  Greens.  The  deed  to  the  child  and  the  will 
were  delivered  to  the  attorney  who  drew  the  same,  the 
deed  to  be  delivered  to  the  executors  of  grantor's  will, 
to  be  held  by  them  and  by  them  delivered  to  the  child 
when  she  became  of  age,  or  destroyed  in  the  event  of 
the  death  of  the  child  before  coming  of  age. 

The  will  contained  a  residuary  bequest  to  the  sister  of 
the  testatrix,  Barbara  Nation,  appellant  here,  for  life, 
and  then  to  said  sister's  children.  The  mentioned  re- 
siduary property  was  another  farm  of  261/^  acres  and  a 
residence  in  Greentown,  all  of  said  property  being  in 
Howard  county,  this  state. 

The  will  named  the  niece  and  husband  as  executors ; 
directed  that  the  real  estate  conveyed  and  devised  to 
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said  child  "be  held  by  my  executors  until  said  Wilma 
N.  Wright  becomes  twenty-one  years  of  age;- or  if  she 
dies  before  said  age,  then  until  her  death,  in  trust  for 
said  Wilma  N.  Wright;  and  that  all  rents  and  profits 
and  income  of  said  one  hundred  acres  of  land  *  ♦  ♦ 
be  used  in  the  care  and  support,  maintenance  and  educa- 
tion of  said  Wilma  N.  Wright."  The  will  appointed 
said  niece  and  her  husband  "as  guardians  of  my  foster- 
daughter,  who  shall  have  the  control  and  management 
of  her  until  she  reaches"  said  age.  The  will  nominated 
and  appointed  said  niece  and  her  husband  "as  executor 
and  executrix"  and  charged  "them  with  the  duty  of 
carrying  out  and  seeing  that  the  provisions  of  the  will 
"are  complied  with." 

The  testatrix  died  within  the  following  twenty  days. 
The  will  was  probated  and  not  questioned,  except  that 
an  effort  was  made  by  said  adopting  father  to  prevent 
the  provisions  of  the  will  from  being  carried  into  effect, 
as  hereinafter  stated.  The  nominated  executors  quali- 
fied as  such.  They  also  applied  for  letters  of  guardian- 
ship. This  application  was  resisted  by  the  adopting 
father  and  divorced  husband,  Wright.  He  applied  for 
letters  of  guardianship,  and  petitioned  that  the  decree 
of  divorce  be  so  modified  as  to  grant  him  the  custody 
of  his  adopted  child.  This  application  and  petition  are 
resisted  by  the  executors. 

This  appeal  involves  nothing  pertaining  to  the  rul- 
ings on  the  other  petitions  and  proceedings.  The  only 
questions  presented  relate  to  the  petition  to  sell  real 
estate.  Appellants'  counsel  say  in  their  brief  that  "the 
whole  litigation  in  this  action  arises  out  of  the  effort 
of  these  executors  to  unload  upon  the  residuary  legatees 
debts  and  expenses  which  should  be  borne  by  Green 
and  Green  as  individuals,  or  as  guardians  of  Wilma  N. 
Wright."     Consistent  with  this  statement  we  find  the 
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only  errors  and  crossrerrors  assigned  are  upon  exceo- 
tions  to  conclusions  of  law  as  to  such  matters. 

No.  1  of  the  court's  conclusions  charges  tiie  residuary 
estate  with  ''costs  and  expenses  incident  to  the  adminis- 
tration of  decedent's  estate."    This  is  correct 

2.  when  construed  to  cover  only  ordinary  and  usual 
costs  and  expenses.  That  the  court  did  not  in- 
tend to  cover  more  is  evident  from  the  court's  sixth  con- 
clusion, which  deals  with  extraordinary  and  unusual 
expense,  which  may  or  may  not  be  expense  of  adminis- 
tration. Of  this  sixth  conclusion  we  shall  treat  later. 
The  exception  to  the  first  conclusion  was  properly  over- 
ruled. 

The  second  conclusion  stated  by  the  court  requires  the 
residuary  estate  to  pay  all  the  inheritance  taxes  in- 
volved.   The  manner  in  which  and  the  circum- 

3.  stances  under  which  each  transfer  was  made, 
whether  by  deed  or  will,  are  fully  disclosed  by 

the  facts  found;  the  relationship  of  each  transferee  to 
the  decedent  is  found;  the  contingencies  of  the  several 
estates  taken  are  defined. 

The  statute  clearly  indicates  that  each  of  the  trans- 
ferees shall  pay  inheritance  taxes;  the  exemptions  and 
percentages  applicable  to  each;  the  method  of  calcula- 
tion, adjustment  and  repajonent  in  event  contingencies 
happen,  which  lessen  the  estate  taken  by  one  and  thereby 
increase  the  estate  taken  by  another.  Section  10143e 
Bums  1914,  Acts  1913  p.  79,  §5,  of  the  inheritance  tax 
statute  further  provides  that  the  taxes  shall  be  a  lien 
upon  the  property  taken  by  the  respective  transferees; 
provides  the  method  of  collection  of  the  taxes  from  the 
respective  transferees.  Section  10143g  Bums  1914, 
Acts  1913  p.  79,  §7,  provides  that:  "If  such  legacy  or 
property  be  not  in  money,"  the  administrator,  executor 
or  trustee  "shall  collect  the  taxes  thereon  upon  the  ap- 
praised value  thereof  from  the  person  entitled  thereto." 
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And  further  provides  that  the  executor,  administrator 
or  trustee  "having  in  charge  or  in  trust  any  legacy  or 
property  for  distribution  subject  to  such  tax,  shall  de- 
duct the  tax  therefrom."  And  further  "if  any  such 
legacy  shall  be  charged  upon  or  payable  out  of  real  prop- 
erty, the  heir  or  devisee  shall  deduct  such  tax  therefrom 
and  pay  it  to  the  administrator,  executor  or  trustee  and 
the  tax  shall  remain  a  lien  or  charge  upon  such  prop- 
erty until  paid/'  And  further  "the  payment  thereof 
shall  be  enforced  by  the  executor,  administrator  or  trus- 
tee in  the  same  manner  that  the  payment  of  the  legacy 
might  be  enforced,  or  by  the  prosecuting  attorney  under 
section  16  of  this  act." 

While  it  is  true  that  said  section  also  provides  that 
"every  executor,  administrator  or  trustee  shall  have  full 
power  to  sell  so  much  of  the  property  of  the  decedent  as 
will  enable  him  to  pay  such  tax,  in  the  same  manner  as 
he  might  be  entitled  by  law  to  do  for  the  payment  of  the 
debts  of  the  testator  or  intestate,"  this,  in  view  of  the 
herein  quoted  parts  of  the  statute,  cannot  be  construed 
to  mean  that  the  executor,  administrator  or  trustee  is 
empowered  to  sell  the  property  of  one  transferee  to  pay 
the  taxes  upon  the  property  of  another  transferee.  This 
last-quoted  provision  for  sales  must  be  held  to  define  by 
comparison  a  "manner"  of  sale  of  such  property  only 
as  is  chargeable  with  inheritance  taxes  not  otherwise 
paid  or  collectible  and  only  of  the  interest  therein  of 
the  defaulting  heir,  grantee,  or  legatee. 

The  executor,  administrator,  or  trustee  is  not -neces- 
sarily to  act  under  this  statute  in  his  general  capacity 
as  such,  but  as  an  agent  named  by  the  state  to 

4.  act  for  the  state  in  making  such  collection.  He 
is  made  personally  responsible  for  such  collec- 
tion.    §10143e  Bums  1914,  supra. 

The  provisions  quoted  make  it  clear  that  the  residuary 
estate  is  not  chargeable  generally  with  the  inheritance 
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tax  upon  other  transfers.    The  will  in  this  case 
3.    does  not  expressly,   nor  by  clear  implication, 

charge  the  residuum  therewith.  The  exception 
to  the  second  conclusion  should  have  been  sustained. 

Appellants'  exception  to  conclusion  No.  3  questions 
the  charges  to  the  residuary  estate  of  taxes  assessed 

during  decedent's  life  upon  the  100  acres  going  to 
5,    Wilma  N.  Wright.     These  taxes  were  properly 

chargeable  against  the  residuary  estate,  unless 
the  daughter,  Wilma,  took  a  taxable  interest  in  this  100 
acres  during  the  life  of  her  foster  mother. 

The  facts  found  relating  to  this  are:  That  on  the 
same  day  that  the  mother  executed  her  will  she  caused 
a  deed  to  be  prepared  to  Wilma,  which  was,  quoting  the 
court's  findings,  '^executed  in  connection  with  and  as  a 
part  of  her  will."  That  said  will  and  deed  were  placed 
in  the  same  envelope  by  said  Lucinda  E.  Foreman^  and 
were  then  placed  in  the  possession  and  care  of  the 
attorney  who  drew  the  same,  "and  were  never  in  the 
possession  of  any  other  person."  That  the  testatrix  in- 
tended by  said  deed  to  pass  title  to  said  grantee,  Wilma 
N.  Wright,  conditionally,  that  is  to  say,  on  the  condi- 
tion that  said  grantee  should  live  to  the  age  of  twenty- 
one  years;  that  said  deed  was  not  to  be  delivered  to 
said  grantee  until  she  arrived  at  the  age  of  twenty-one 
years ;  and  if  she  died  before  becoming  of  that  age,  said 
deed  was  not  to  pass  title,  but  was  to  be  destroyed,  and 
the  property  to  be  disposed  of  under  the  will ;  that  said 
executors  were  during  the  minority  of  said  grantee  to 
hold  said  land  in  trust  for  her." 
The  will  itself  expresses  the  following: 

"Item  3 :  I  have  also  this  day  executed  a  deed  to 
my  foster-daughter,  Wilma  N.  Wright,  for  one  hun- 
dred acres  of  land  (describing  the  said  100  acres) , 
and  have  placed  the  same  with  this,  my  last  will 
and  testament,  and  I  hereby  release  and  relin- 
quish all  right  and  control  over  and  to  said  deed  to 
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my  executors  hereinafter  named,  it  being  my  desire 
and  I  direct  that  said  deed  be  taken  by  my  executors 
and  placed  of  record,  as  hereinafter  set  forth.  If 
I  should  die  before  said  Wilma  N.  Wright  reaches 
the  age  of  twenty-one  years,  the  said  deed  shall  not 
be  delivered  to  her  before  she  reaches  the  age  of 
twenty-one  years.  If  the  said  Wilma  N.  Wright 
should  die  before  reaching  the  age  of  twenty-one 
years,  then  I  desire  and  direct  that  said  deed  be 
destroyed  by  my  said  executors,  and  the  one  hun- 
dred acres  of  land  described  herein  shall  be  dis- 
posed of  under  the  terms  of  this  will,  as  hereinafter 
provided.  However,  if  said  Wilma  N.  Wright  shall 
reach  the  age  of  twenty-one  years,  the  said  deed 
shall  be  delivered  to  her,  as  herein  stated,  I  fur- 
ther direct  that  said  deed  shall  be  treated  and  acted 
upon  as  one  of  the  provisions  of  this  my  last  will 
and  testament,  and  that  the  same  shall  be  delivered 
and  recorded  as  herein  directed.  It  is  my  intention 
that  the  title  in  and  to  said  real  estate  so  described 
in  said  deed  shall  vest  in  Wilma  N.  Wright,  either 
by  virtue  of  said  deed  or  by  this  will,  provided  she 
lives  to  be  of  the  age  of  twenty-one  years,  and  that, 
in  the  event  she  does  not  live  to  be  twenty-one  years 
of  age,  then  neither  she  nor  her  heirs  shall  have 
any  interest  whatever  in  said  real  estate  except  in 
the  manner  provided  in  section  seven  (7)  of  this 
will." 

"Item  7:  Should  I  die  before  said  Wilma  N. 
Wright  reaches  the  age  of  twenty-one  years,  I  will 
and  direct  that  the  real  estate  conveyed  and  devised 
as  aforesaid  to  said  Wilma  N.  Wright  be  held  by  my 
executors  until  said  Wilma  N.  Wright  becomes 
twenty-one  years  of  age,  or,  if  she  dies  before  said 
age,  then  until  her  death,  in  trust  for  said  Wilma  N. 
Wright,  and  that  all  of  the  rents,  profits  and  income 
of  said  one  hundred  acres  of  land  which  I  have  de- 
vised to  her  be  used  in  the  care,  support,  mainte- 
nance and  education  of  said  Wilma  N.  Wright, 
which  as  hereinbefore  stated,  shall  become  hers  ab- 
solutely when  she  reaches  the  age  of  twenty-one 
years." 

These  instruments  created  a  trust  and  took  effect 
at  the  death  of  the  testatrix  in  the  child's  favor,  and 
Vol.  188—45 
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a  part  of  tiie  trust  was  that  the  title  should  at 

5.  the  death  of  the  testatrix  vest  in  the  executors 
in  trust,  to  go  to  the  child  from  the  executors 
by  delivery  of  the  deed.     Such  a  deed,  when  a 

6.  release  of  all  right  of  control  thereover  by  the 
grantor  is  shown,  ordinarily  passes  a  present 

title,  which,  though  not  accompanied  by  all  the  rights 
and  incidents  of  ownership,  becomes  complete  at  the 
death  of  the  grantor.  This  is  on  the  theory,  however, 
that  the  delivery  to  the  third  person  is,  because  of  the 
certainty  of  the  named  event  to  happen,  a  delivery  in 
effect  to  the  grantee  named.  This  rule  applies  when 
there  is  an  absence  of  other  stipulations,  conditions  or 
terms  named  by  the  grantor  relating  to  delivery.  Other 
such  facts,  however,  here  exist  which  show  that  the 
grantor  had  a  purpose  and  intent  that  a  present  title 
should  not  pass  to  the  child.  Not  by  any  chance  did  she 
intend  that  the  daughter  should  take  at  the  time  this 
deed  was  handed  to  the  mother's  attorney,  nor  at  the 
mother's  death,  an  interest  which  might  be  inherited 
from  the  daughter.  If  the  rule  that  such  a  deed  of  con- 
veyance so  deposited  and  beyond  recall  or  power  to 
change  is  applied  in  all  its  strength,  then  a  full  and 
indefeasible  title  in  fee  simple  passed  at  the  time  of 
such  deposit,  subject  only  to  possession  and  use  of  the 
grantor  during  her  life.  Such  a  result,  accomplished 
by  rules  of  construction,  rather  than  by  express  word 
of  the  grantor  as  to  the  deposit,  would  be  exactly  con- 
trary to  her  intent  shown  by  her  acts  and  words. 

But  it  is  said  that  the  strong  and  well-understood 
meaning  and  effect  of  the  language  of  the  deed  cannot 
be  varied  by  acts  and  words  contrary  to  the  language 
of  the  deed.  This  rule  has  no  application  until  there 
is  such  a  delivery  as  calls  the  language  of  the  deed  into 
operation.  The  mother  did  not  deposit  this  deed  for 
delivery  to  the  child.    The  depositary  was  directed  to 
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deliver  the  deed  and  will  to  the  executors  of  the  will. 
The  mother's  directions  at  the  time  did  not  go  beyond 
delivery  by  the  attorney  to  the  executors.  When  so 
delivered  to  the  executors  it  is  found  that  the  mother's 
direction  is  in  the  will ;  that  the  will  creates  a  trust  in 
the  executors  for  the  child's  benefit,  and,  under  certain 
circumstances,  for  the  residuary  legatees  covering  the 
property  described  in  the  deed.  Such  a  trust  in  the 
executors  excludes  the  idea  that  the  deed  is  to  be  de-' 
livered  to  the  child,  or  operative  as  a  conveyance  to  the 
child  at  the  mother's  death.  The  mother  expressly  de- 
clared in  her  will  that  the  executors  shall  destroy  the 
deed  in  the  event  of  the  daughter's  death  before  reach- 
ing her  twenty-first  birthday.  This,  again,  is  contrary 
to  the  claim  that  the  deed  was  intended  to  convey  a 
present  title  to  the  child.  A  destruction  of  the  deed 
cannot  destroy  such  present  title,  if  title  has  passed. 
The  mother  declared  in  her  will  that,  in  event  the  child 
died  before  reaching  such  age,  title  should  "he  disposed 
of  under  the  terms  of  this  will."  Such  terms  are: 
(Item  6)  That  if  the  child  does  not  live  to  such  age, 
this  100  acres  is  to  '*be  considered  and  treated  as  a  part 
of  the  residue  of  my  property."  Item  4  places  the  re- 
siduum of  the  estate  in  the  hands  of  the  executors  for 
the  benefit  of  Barbara  Nation,  .sister  of  the  testatrix, 
during  her  life;  and  item  5  directs  that  at  the  said 
sister's  death  said  executors  "shall  divide  said  property 
hereby  placed  in  trust  for  my  said  sister  between"  her 
children.  Thus  the  mother  evinced  her  intent  that  this 
deed  should  never  become  effective  as  a  deed  unless 
Wilma  reached  the  age  of  twenty-one.  She  deemed  it 
best  to  name  this  deed  as  an  instrument  whereby  this 
title  should  pass  to  Wilma  from  the  executors  as  trus- 
tees, the  title  meantime  resting  in  the  executors  as  trus- 
tees, to  be  divested  by  the  act  of  the  executors  in  de- 
livering the  deed.    The  executors  are  directed  to  part 
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with  their  title  as  trustees  by  this  deed  to  the  child,  or 
to  the  sister's  children  by  a  division  made  by  the  execw- 
tors. 

In  our  opinion  this  deed  has  no  efficacy,  in  itself,  to 
pass  title.  In  the  absence  of  any  mention  of  this  deed, 
the  child,  on  attaining  her  majority,  would  under  the 
will  have  taken  title,  and,  because  of  the  peculiar  word- 
ing of  the  will,  would  have  been  entitled  to  some  evi- 
dence of  a  passing  thereof  from  the  executors  as  trus- 
tees. The  mother  directed  that  this  deed  be  used  for 
that  purpose,  and,  when  considered  in  connection  with 
the  will,  it  may  fairly  be  said  to  accomplish  that  pur- 
pose. Such  a  construction  of  her  acts  and  instruments 
is  entirely  consistent  with  her  declaration  in  item  3, 
above  quoted,  that  the  deed  is  to  be  a  part  of  the  will, 
that  the  title  shall  vest  in  Wilma  by  virtue  of  the  deed 
or  the  will,  and  that  neither  Wilma  nor  her  heirs  shall 
have  any  interest  except  as  stated  in  item  7. 

The  mother's  statement  that  "I  hereby  release  and 

relinquish  all  right  and  control  over  and  to  said  deed  to 

my  executor,"  if  it  has,  under  the  circumstances, 

7.  any  force,  can  have  no  more  force  than  a  dec- 
laration of  a  testator  that  he  by  depositing  his 
will  releases  and  relinquishes  all  control  over  the  same. 
Such  a  statement  does  ijot  bind  him  against  a  revoca- 
tion. This  deed  and  this  will  must,  by  reason  of  the 
facts  and  the  declared  intent  of  the  testatrix  be  treated 
as  one  instrument;  the  deed  was  intended  to  be  of  no 
effect  except  as  given  life  under  circumstances  stated  in 
the  will,  and  the  will  would  be,  at  least,  ambiguous 
without  the  deed.  The  statement  that  the  deed  is  re- 
leased and  relinquished  is  only  one  element  of  an  irre- 
vocable escrow,  or  deposit,  but  is  not  controlling  when 
other  facts  show  the  absence  of  such  a  delivery  as  is 
another  and  necessary  element  of  such  deposit  or  es- 
crow. 
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Our  conclusion  is  that  the  child  took  no  present  inter- 
est by  virtue  of  this  deed.  This  100  acres  remained  the 
property  of  the  mother  during  her  life,  and  taxes  ac- 
crued thereon  prior  to  her  death  should  be  paid  as  other 
debts  of  her  estate  out  of  the  residuum.  The  exception 
to  conclusion  No.  3  was  properly  overruled. 

Appellants'  exception  to  conclusion  No.  4  raises  a 

similar  question  as  to  taxes  assessed  during  grantor's 

life  upon  the  100  acres  deeded  to  the  Greens. 

8.  This  deed  was  made  and  delivered  to  grantees 
during  the  grantor's  life;  it  contained  no  cove- 
nants of  warranty,  nor  any  agreement  as  to  taxes.  The 
fact  that  the  grantor  retained  a  life  estate  and  pos- 
session of  this  land  did  not  require  more  than  that  the 
life  tenant  pay  the  taxes  assessed  during  her  life  ten- 
ancy, provided  she  derived  income  therefrom  sufficient. 
Clark  V.  Middlesworth  (1882),  82  Ind.  240.  She  died 
within  twenty  days  after  it  was  executed.  There  was 
no  showing  that  she  received  any  such  income.  The 
Green  land  was  and  is  liable  for  the  taxes  referred  to 
in  this  conclusion.  The  exception  should  have  been  sus- 
tained. 

The  exception  to  conclusion  No.  5  is  expressly  waived 
by  appellants. 

As  to  the  sixth  conclusion :     The  executors  employed 

counsel  and  incurred  considerable  expense  in  resisting 

the  petition  of  the  father  that  he  be  appointed 

9.  guardian,  and  his  petition  for  a  modification  of 
the  decree  in  the  divorce  proceeding  as  to  the 

custody  of  the  child,  and  in  prosecuting  a  petition  that 
they,  the  Greens,  be  appointed  guardians.  They  were 
successful  in  such  efforts.  The  court  in  its  sixth  conclu- 
sion of  law  required  that  the  fees  of  such  counsel  and 
such  expenses,  aggregating  about  $1,500,  be  charged  to 
the  interest  taken  by  the  child,  and  not  to  the  residuary 
estate.    This  is  assigned  as  cross-error. 
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The  majority  of  the  members  of  the  court  is  of  opinion 
that  this  expense  is  properly  charged  to  the  property 
set  apart  by  the  mother  for  the  child's  welfare.  The 
decision  of  the  question  involved  is  based  on  the  propo- 
sition that  the  executors,  under  the  terms  of  the  will, 
occupied  a  dual  relation,  and  that  in  the  discharge  of 
their  duties  they  acted  in  a  dual  capacity.  They  were 
executors  of  the  will  and,  as  such,  they  were  also  trus- 
tees holding  the  legal  title  to  the  real  estate  which  would 
pass  to  the  child,  Wilma  N.  Wright,  in  the  qvent  she  at- 
tained the  age  of  twenty-one  years.  In  their  capacity 
of  executors  it  was  their  duty  to  settle  the  estate  of 
the  testator  in  accordance  with  the  terms  of  the  will; 
and,  in  their  capacity  of  trustees,  it  was  their  duty  to 
control,  manage  and  protect  the  trust  property.  It  was 
also  tiieir  duty  to  dispose  of  the  income,  as  provided  by 
the  instrument  creating  the  trust,  and,  ultimately,  to 
turn  over  the  corpiis  of  the  trust  to  the  proper  cestui 
qui  trust  The  costs  incident  to  protecting  their  rights 
to  the  custody,  control  and  management  of  the  trust 
property  is  properly  chargeable  to  the  trust  estate,  and 
not  to  the  residuary  legatees  under  the  will.  A  guar- 
dian nominated  by  will  is  entitled  by  statute  to 

10.  appointment  over  all  others,  but  his  appointment, 
duties  and  powers  are  governed  by  the  law  regu- 
lating guardians  not  so  nominated.  §3066  Bums  1914, 
§2519  R.  S.  1881. 

The  writer,  with  whom  concurs  Justice  Willoughby, 
while  conceding  all  said  propositions  when  other  con- 
trolling facts  are  absent,  are  of  opinion  that  here  such 
other  facts  are  not  absent.  A  testator  may  do  with  his 
own  as  he  pleases ;  and  when  his  intent  is  ascertained, 
if  the  same  can  be  legally  carried  out,  the  law  does  not, 
and  the  courts  cannot,  substitute  means  of  accom- 
plishing the  intent  other  than  those  the  testator  dic- 
tated.   The  will  here  is  conceded  to  be  valid.    The  will 
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not  only  directs  to  whom  title  shall  pass,  but  what  title 
and  how  the  property  shall  be  controlled  and  enjoyed. 
The  testatrix  expressed  her  disapproval  of  statutory 
guardianship  for  the  custody  and  care  of  her  child  and 
its  property  by  naming  other  custody  and  caretakers. 
She  realized  the  danger,  in  that  the  foster  father  might 
become  such  guardian;  and  to  prevent  this,  she  exer- 
cised in  her  will  her  right  to  nominate  a  guardian.  We 
see  no  other  occasion  for  appointing  a  guardian.  In 
her  mind  this  was  necessary  to  prevent  the  failure  of  her 
express  desire  that  her  executors,  as  such,  should  per- 
form the  duties  that  a  guardian  would  perform,  and 
more,  for  her  child.  For  this  purpose  she  declared  the 
executors  should  have  the  custody  of  the  child  and  its 
property  interests,  and  the  application  of  the  proceeds 
of  the  property.  It  being  necessary  that  the  legal  title, 
or  fee,  of  the  property  rest  somewhere  until  it  was  as- 
certained whether  it  should  go  to  the  child  or  into  the 
residuum,  she  placed  it,  not  in  the  guardians,  nor  in 
others  as  trustees,  but  in  the  executors  as  trustees.  She 
defined  no  duties  for  the  trustees,  as  such,  to  perform 
except  to  hold  this  property  and  to  eventually  deliver 
her  deed  to  the  child,  or  to  divide  between  the  heirs  of 
her  sister.  All  other  duties  were  to  be  performed  by 
the  executors.  She  had  the  right  to,  and  she  did  ex- 
pressly, name  all  these  terms.  She  expressly  declared 
that  her  niece  and  her  niece's  husband  should  be  execu- 
tors, and  charged  "them  with  the  duty  of  carrying  out 
and  seeing  that  the  provisions  of"  the  will  "are  complied 
with."  The  only  actors  designated  by  her  to  perform 
any  duty  under  the  will,  pending  the  child's  minority, 
are  the  executors,  not  the  guardians  nor  the  trustees. 

It  is  true,  she  does  not  expressly  direct  that  the  ex- 
penses of  maintaining  the  conditions  created  by  her 
will,  nor  of  seeing  that  "the  terms  of  my  will  are  com- 
plied with,"  be  paid  out  of  her  estate  generally.    But, 
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on  the  other  hand,  she  does  not  say  such  expenses  shall 
be  charged  to  property  in  the  hands  of  a  guardian,  nor 
of  the  trustees.  The  result  is  that  as  such  expenses 
are  not  by  the  testatrix  expressly  charged  against  any 
particular  estate  or  interest,  they  are  chargeable  to  that 
interest  which  is  subject  to  the  payment  of  the  expenses 
of  carrying  out  and  complying  with  the  provisions  of 
her  will.  In  this  case  the  residuary  was,  in  our  opinion, 
chargeable  with  such  expenses.  Considering  the  fam- 
ily history,  and  the  facts  surrounding  the  grantor  and 
testatrix  at  the  time  she  executed  these  documents ;  con- 
sidering her  fears  of  the  man  who  had  been  decreed 
unfit  to  care  for  the  child,  and  her  anxiety  for  the 
child's  best  interests,  we  are  driven  to  the  conclusion 
that  all  else  was  in  the  testatrix'  mind  secondary,  and 
the  child's  interests  were  to  be  first,  and  always  first, 
protected  by  the  niece  and  her  husband,  acting  as  execu- 
tors. She  clearly  expressed  in  her  will  this  as  her  de- 
sire and  intention  as  above  all  other  considerations,  in- 
cluding considerations  for  the  residuary  legatees,  who 
are  never  entitled  to  anything  until  all  other  terms  of 
a  will  are  complied  with.  The  court  found  as  a  fact 
that  counsel  was  employed  and  these  expenses  incurred 
by  the  executors.  The  court  did  not  find  that  this  was 
done  by  the  Greens  as  individuals,  nor  as  guardians, 
nor  as  trustees.  They  could  not  have  performed  the 
duties  imposed  upon  them  by  the  will  without  so  doing. 
Under  this  will  it  was  not  necessary  that  the  efforts  and 
acts  of  the  executors  be  for  the  benefit  of  the  entire  es- 
tate, nor  of  any  other  interest  therein,  to  justify  a  charge 
against  the  residuary  estate. 

The  prevailing  opinion,  however,  leads  to  the  conclu- 
sion that  the  cross-error  is  not  sustained.  The  court 
is,  however,  directed  to  carefully  revise  said  costs  and 
charges  for  services,  and  separate  the  same  as  to  said 
various  proceedings  and  parties,  in  order  that  said 
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child's  interest  shall  be  charged  only  with  that  part 
thereof  caused  by  said  trustees. 

Because  the  errors  assigned  on  conclusions  Nos.  2 
and  4  are  sustained,  the  judgment  below  is  reversed; 
and  the  court  is  directed  to  restate  said  conclusions  in 
accordance  herewith,  and  to  enter  such  order,  or  judg- 
ment, as  is  consistent  herewith ;  and  it  appearing  that 
one  of  the  parties  has  died  since  the  submission  of  this 
cause,  the  judgment  is  reversed  as  of  the  date  of  sub- 
mission. 

NoTE.--Reported  in  123  N.  E.  163. 


Roberts  v.  State  of  Indiana. 

[No.  23,512.    Filed  November  5,  1919.    Rehearing  January  7, 

1920.] 

1.  Criminal  Law. — Continuance. — Ahaenee  of  Counsel — ^Where 
the  defendant's  motion  for  a  continuance,  filed  on  the  day  of 
trial,  rested  solely  on  his  own  affidavit,  which  stated  as  a  ground 
that  the  attorney  depended  on  to  make  an  active  defense  for 
him  declined  to  appear  because  of  his  wife's  illness,  and  that 
the  defendant  had  no  knowledge  thereof  until  the  day  before 
the  trial,  the  court  on  appeal  will  not  disturb  the  overruling  of 
the  motion  as  an  abuse  of  discretion,  where  there  is  a  showing 
of  record  that  at  least  ten  days  prior  to  the  day  ^et  for  the 
trial  the  defendant  was  represented  by  other  counsel,  and  that 
throughout  the  trial  he  was  ably  represented,    p.  715,716. 

2.  Criminal  Law. — Continuance. — Discretion  of  Court, — A  mo- 
tion for  a  continuance,  filed  on  the  day  of  trial,  on  the  ground 
that  one  of  the  defendant's  attorneys  declined  to  appear  be- 
cause of  the  illness  of  his  wife,  calls  into  action  the  sound  dis- 
cretion of  the  trial  court,  there  being  no  statute  making  the 
absence  of  counsel  a  ground  for  continuance,  except  where  the 
attorney  for  tiie  party  applying  is  a  member  of  the  general  as- 
sembly,   p.  716. 

3.  Criminal  Law. — Continuance. — Absence  of  Witness. — ^Where 
a  defendant  seeking  a  continuance  because  of  the  absence  of  a 
witness  brings  himself  within  the  requirements  of  the  statute, 
he  can  demand  a  continuance  as  a  matter  of  right,  unless  the 
prosecuting  attorney  will  admit  the  truth  of  the  facts  which 
the  defendant  aUeges  that  he  can  prove  by  the  absent  wit- 
ness,   p.  716. 
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4.  Criminal  Law. — Continuance. — Judicial  Knowledge. — Mat- 
ters  of  Record. — ^Where  a  motion  for  continuance  calls  into  ac- 
tion the  discretion  of  the  trial  court,  the  court  will  take  ju- 
dicial knowledge  of  the  pending^  proceedings,  the  facts  dis- 
closed by  the  record  and  aU  the  circumstances  obviously  open 
to  it  as  a  basis  for  exercising  its  discretion,    p.  716. 

5.  Criminal  Law. — Appeal. — Discretion  of  Court. — Presump- 
tion.— A  motion  for  continuance,  because  tiie  defendant's  coun- 
sel declined  to  appear  on  account  of  his  wife's  illness^  called  for 
the  judicial  discretion  of  the  trial  court,  and  the  court  on  ap- 
peal will  assume  that  a  ruling  denying  the  motion  was  made 
in  the  belief  that  no  injustice  would  result  to  the  defendant 
thereby;  the  ruling  of  the  trial  court  under  such  circumstances 
will  not  be  disturbed  on  appeal,  unless  it  clearly  appears  that 
there  was  an  abuse  of  discretion  to  the  harm  of  the  defendant, 
p.  717. 

6.  Criminal  Law.— Conuptrocy. — Evidence. — Declarations  of  Co- 
conspirators.— ^In  a  prosecution  for  conspiracy  to  commit  a 
felony,  under  §§2647,  2260  Bums  1914,  Acts  1905  p.  584, 
§§641,  871»  there  was  no  error  in  admitting  evidence  of  dec- 
larations of  the  defendant's  coconspirators,  made  in  the  ab- 
sence of  the  defendant  eight  months  before  the  commission  of 
the  alleged  felony,  in  view  of  evidence  warranting  the  infer- 
ence that  the  defendant,  though  not  one  of  the  original  con- 
spinCtors,  joined  the  conspiracy,    p.  718. 

7.  CONSPIRACTd — Acts  of  Coconspirators, — Joining  Existing  Con- 
spiraxyy. — One  who  connects  himself  with  an  existing  conspir- 
acy and  joins  in  carrying  out  the  common  purpose  and  design 
will  be  deemed  in  law  a  party  to  every  act  which  had  before 
been  done  by  the  others  and  which  may  afterwards  be  done  by 
any  of  the  others  in  furtherance  of  the  design,    p.  718. 

8.  Conspiracy. — Proof. — Existence  and  Nature. — ^The  existence 
or  nature  of  a  conspiracy  cannot  be  established  by  the  acts  or 
declarations  of  one  conspirator  in  the  absence  ^f  the  others, 
unless  the  acts  or  declarations  were  in  themselves  in  execution, 
or  for  the  promotion,  of  the  common  design,    p.  721. 

9.  Conspiracy.  —  Existence  of.  —  Joining  Conspiracy.  —  Jury 
Qtuestions. — ^Whether  certain  defendants  entered  into  a  com- 
mon purpose  or  design  to  commit,  or  to  procure  to  be  committed, 
the  crime  charged,  and  whether  another  connected  himself  with 
such  common  purpose,  were  questions  of  fact  for  th(^  jury, 
p.  721. 

From  Randolph  Circuit  Court ;  W.  H.  Eichhom,  Spe- 
cial Judge. 
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Prosecution  by  the  State  of  Indiana  against  Elisha 
Roberts.  From  a  judgment  of  conviction,  the  defend- 
ant appeals.    Affirmed. 

Macy,  Nichols  &  Bales,  for  appellant. 
Ele  Stanshury,  Attorney-General,  Newman  T.  Miller 
and  Dale  F.  Stansbury,  for  the  state. 

Myers,  J. — ^Appellant  on  an  affidavit  filed  in  the  Ran- 
dolph Circuit  Court  was  tried  and  convicted  of  a  feloni- 
ous conspiracy  to  commit  a  felony.  §§2647,  2260  Bums 
1914,  Acts  1905  p.  584,  §§641,  371.  From  a  judgment 
against  appellant,  assessing  a  fine  of  twenty-five  dollars 
and  imprisonment  in  the  state  prison  for  a  period  of  not 
less  than  two  years  nor  more  than  fourteen  years,  he 
prosecutes  this  appeal.  The  affidavit  which  includes 
three  other  persons  as  conspirators  is  not  questioned. 
The  overruling  of  appellant's  motion  for  a  new  trial  is 
the  only  error  properly  assigned  and  relied  on  for  a  re- 
versal of  the  judgment. 

Appellant,  to  support  his  motion  for  a  new  trial,  in- 
sists: First,  that  the  court  erred  in  overruling  his  mo- 
tion for  a  continuance.    This  motion  rests  solely 

1.  on  his  own  affidavit,  filed  on  the  morning  of  the 
day  the  cause  was  set  for  trial,  March  26,  1918, 
wherein  he  states  in  substance  that  some  weeks  prior 
to  this  time  he  employed  one  George  H.  Ward,  an  at- 
torney of  the  Randolph  county  bar,  as  his  local  counsel, 
and  on  whom  he  depended  to  make  an  active  defense  for 
him;  that  since  the  employment  aforesaid,  Ward's  wife 
has  become  seriously  ill  and  is  now  in  a  hospital  in  the 
city  of  Indianapolis,  where  she  will  likely  remain  for  an 
indefinite  time ;  that  by  reason  of  such  illness.  Ward  de- 
clines to  enter  upon  the  trial  at  this  time  because  of 
emergencies  that  may  arise  relative  to  the  condition  of 
his  wife,  and  of  this  information  he  had  no  knowledge 
until  March  25 ;  that  he  had  no  means  of  ascertaining 
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Ward's  decision  not  to  enter  upon  the  trial  because  of 
the  fact  that  Ward  had  not.  been  in  Randolph  county 
during  the  week  of  March  18 ;  that  affiant  has  not  en- 
gaged or  employed  any  other  counsel  within  the  juris- 
diction of  Randolph  county,  and  at  this  late  hour  he 
cannot  safely  engage  the  services  of  other  counsel,  as  he 
verily  believes,  who  could  and  would  be  able  to  familiar- 
ize themselves  with  matters  necessarily  required  to  pro- 
tect his  interest. 

We  know  of  no  statute  which  makes  the  absence  of 
counsel  a  ground  for  postponing  the  trial  of  a  cause,  ex- 
cept where  the  attorney  for  the  party  appljring  is 

2.  a  member  of  the  general  assembly  of  the  State  of 
Indiana.  §420  Bums  1914,  Acts  1893  p.  16.  An 
application  such  as  we  have  here  calls  into  ac- 

3.  tion  the  sound  discretion  of  the  trial  court,  and  is 
distinguishable  from  one  where  a  party  is  seek- 
ing a  continuance  on  account  of  the  absence  of  evidence. 
In  a  case  of  the  latter  character,  where  a  party  brings 
himself  within  the  requirements  of  the  statute,  he  can 
demand  a  continuance  as  a  matter  of  right,  unless  the 
prosecuting  attorney  will  admit  the  truth  of  the  facts 
which  the  defendant  alleges  that  he  can  prove  by  the 
absent  witness.     §2089  Bums  1914,  Acts  1905  p.  584, 
§218.     Weaver  V.  State  (1899),  154  Ind.  1,  3,  55  N.  E 
S5S;  Pettit  V.  State  (1893),  135  Ind.  393,  34  N.  E.  1118 
Morris  V.  State   (1886),  104  Ind.  457,  4  N.  E.  148 
Torphy  V.  State  (1919),  ante  30,  121  N.  E.  659,  660 
MotOder  v.  Kempff  (1888),  115  Ind.  459,  17  N.  E.  906. 

The  trial  court  in  matters  of  this  character  will  take 

judicial  knowledge  of  the  pending  proceedings  and  the 

facts  disclosed  by  its  records,  and  all  facts  and 

4.  circumstances  obviously  open  to  it  as  a  basis  for 
exercising  its  discretion.  Detro  v.  State  (1853), 
4  Ind.  200.     In  this  case  the  record  shows  that 

1.     at  least  ten  days  prior  to  the  day  this  cause  was 
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set  for  trial  appellant  was  actively  represented  by 
counsel  other  than  Ward  pertaining  to  the  taking  of 
depositions,  and  six  days  before  this  same  attorney  ex- 
amined the  witnesses  whose  depositions  were  taken  in 
appellant's  behalf,  and  in  court  made  and  presented  the 
motion  supported  by  the  affidavit  heretofore  mentioned, 
for  the  continuance  of  the  trial.  It  does  not  appear  that 
counsel,  who  was  then  and  had  been  representing  ap- 
pellant for  some  time  prior  thereto,  made  any  state- 
ment in  any  form  to  the  court  that  he  or  they  were  not 
familiar  with  the  facts  and  the  law  pertaining  to  appel- 
lant's defense,  or  that  by  reason  of  the  time  of  their  em- 
plo3nfnent  no  opportunity  was  afforded  them  to  properly 
prepare  and  present  his  defense.  But  from  the  record 
before  us  it  clearly  appears  that  appellant  throughout 
the  trial  was  well  and  ably  represented  by  counsel. 

As  we  have  said,  the  motion  in  question  called  for  the 
judicial  discretion  of  the  trial  court,  and  we  must  as- 
sume that  its  ruling  in  this  respect  was  made  in 
5.  the  belief  that  no  injustice  to  appellant  would  be 
done  thereby.  A  ruling  under  such  circum- 
stances will  not  be  disturbed  by  this  court,  unless  it 
clearly  appears  that  the  lower  court  abused  its  discretion 
to  the  injustice  and  harm  of  the  complaining  party.  We 
are  not  convinced  that  the  affidavit  filed  in  support  of 
the  motion  made  a  case  which  left  the  court  no  legal  op- 
tion to  refuse  to  grant  a  postponement  of  the  trial. 
Wheeler  V.  State  (1902) ,  158  Ind.  687,  697,  63  N.  E.  975 ; 
Mead  V.  Burk  (1900),  156  Ind.  577,  583,  60  N.  E.  338; 
Evansville,  etc.,  R.  Co.  V.  Hawkins  (1887),  111  Ind.  549, 
13  N.  E.  63 ;  Louisville,  etc.,  Traction  Co.  V.  Montgomery 
(1917),  186  Ind.  384,  115  N.  E.  673. 

Appellant  next  insists  that  the  court  erred  in  admit- 
ting declarations  of  his  codefendants,  Pierson  and 
Drake,  made  in  his  absence  about  eight  months  before 
the  alleged  arson  was  committed. 


Digiti 


zed  by  Google 


718  SUPREME  COURT  OF  INDIANA, 

Roberts  v.  State—188  IncL  713. 

The  fire  occurred  July  10,  1916,  and  a  witness  called 

by  the  state  was  permitted  to  testify,  over  the  objection 

of  appellant,  that  during  a  conversation  between 

6.  him  and  Pierson  and  Drake  at  their  store  in  No- 
vember, 1915,  Pierson,  in  the  presence  of  Drake, 
offered  the  witness  $100  to  bum  their  store,  and 

7.  Drake  offered  to  give  him  an  additional  $50.  At 
the  close  of  the  state's  evidence  appellant  moved 

to  strike  out  the  statements  of  Pierson  and  Drake  on 
the  ground  that  he  was  not  present  at  the  time  ihey 
were  made;  that  they  were  immaterial,  and  because  a 
pn'nZr-^^^^  case  of  conspiracy  had  not  been  shown.  As 
we  see'  thr#*0?^^»  appellant  was  not  one  of  the  original 
conspirators.    If  Hinder  the  evidence  before  us  he  was 
at  all  guilty,  it  wa^'-by  joining  a  conspiracy  already 
formed  to  do  the  unlawHwl  act  charged.    By  considering 
only  the  evidence  most  f avt^iyable  to  the  state,  an  infer- 
ence of  such  fact  might  be  di^wn,  and,  if  so,  we  must 
assume  that  the  jury  so  found.\With  that  fact  estab- 
lished, the  rule  is  that  one  who  cWnects  himself  with 
an  eidsting  conspiracy  and  joins  hv^rrying  out  the 
common  purpose  and  design  will  be  ^eemed  in  law 
"a  party  to  every  act  which  had  before  been  done  by 
others  and  a  party  to  every  act  which  mdy  afterwards 
be  done  by  any  of  the  others  in  f  urtherance\f  such  de- 
sign"    1  Greenleaf,  Evidence  (15th  ed.)   §lll;  Card 
V.  State  (1887),  109  Ind.  415,  9  N.  E.  591;  W^utan  v. 
State  (1882),  88  Ind.  9;  Jones  V.  State  (1878),  6*  Ind. 

473. 

A  conspiracy  can  seldom  be  made  out  by  direct  e^- 
dence,  consequently,  the  necessity  for  the  rule  permit- 
ting it  to  be  established  by  circumstantial  evidence  or 
by  isolated  and  independent  facts.  Cook  V.  State 
(1907),  169  Ind.  430,  82  N.  E.  1047.  It  appears  that 
in  September,  1915,  Pierson  and  Drake  purchased  the 
stock  of  goods  situated  in  a  ground-floor  room  of  - 
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building  in  Ridgeville,  Indiana,  and  where  they  as  own- 
ers thereof  were  operating  the  store  at  the  time  of  the 
fire.  The  building  belonged  to  another  person  who  oc- 
cupied an  adjoining  room  with  a  stock  of  merchandise. 
The  two  rooms  were  separated  by  a  brick  partition  wall, 
except  two  arch  openings,  which  were  closed  by  wood 
material.  About  two  months  before  the  fire  Pierson 
questioned  the  clerk  in  the  adjoining  store  as  to  whether 
the  partition  wall  was  brick,  and  how  far  up  it  extended. 
About  two  weeks  before  the  fire  he  asked  the  owner  of 
the  building  regarding  the  material  of  the  partition,  and 
also  as  to  the  amount  of  insurance  he  was  carrying  on 
the  building,  estimated  to  be  worth  $6,000,  and  was  told 
$2,000  on  the  building  and  stock.  Pierson  then  re- 
marked, "You  are  not  carrying  enough."  At  the  time 
of  the  fire  Pierson  and  Drake  had  $12,000  insurance 
on  their  stock,  but  there  is  no  evidence  tending  to  show 
that  it  was  over  insured.  Pierson  and  this  appellant 
resided  in  Van  Buren,  Indiana.  Drake  had  a  room  over 
the  store  where  he  did  light  housekeeping.  His  family 
was  there  part  of  the  time.  All  of  these  parties  had 
been  intimately  acquainted  with  each  other  for  at  least 
two  years.  There  is  no  evidence  as  to  the  whereabouts 
of  either  Pierson  or  Drake  on  the  night  of  the  fire.  Ap- 
pellant and  Pierson  were  well  acquainted,  and  thirty 
days  or  less  before  the  fire  appellant  was  seen  at  the 
home  of  Pierson.  It  appears  that  Pierson  to  some  ex- 
tent was  engaged  in  trading  or  bujdng  and  selling  stocks 
of  goods,  and  appellant  assisted  him  in  some  of  these 
deals.  At  the  time  of  the  fire  appellant  owned  a  small 
one-seated  automobile,  color,  gray,  and  right-hand  drive. 
There  is  evidence  tending  to  show  that  this  car  was  in 
Ridgeville  about  eleven  or  twelve  o'clock  on  Sunday 
night  before  the  fire,  which  occurred  about  one  o'clock 
the  next  morning.  Only  one  person  was  seen  in  the 
car.    The  undisputed  evidence  is  to  the  effect  that  the 
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car  was  out  of  repair.  The  car  was  first  seen  on  Main 
street  going  slowly  east,  and  in  about  ten  minutes  it 
was  going  west.  In  a  short  time  a  man  came  from  the 
direction  in  which  the  car  was  last  seen  going,  and  in- 
quired where  he  could  find  a  garage.  This  man,  in  the 
opinion  of  the  witness,  was  Calvin  Lincoln,  who  was 
also  identified  as  being  at  a  restaurant  the  same  night. 
He  is  included  in  the  affidavit  with  Roberts,  Pierson  and 
Drake.  Lincoln  and  appellant,  on  July  7  and  July  11, 
worked  together  on  the  farm  of  appellant's  father,  and 
knew  each  other  prior  to  that  time,  but  there  is  no  di- 
rect evidence  showing  them  together  between  these 
dates.  The  deputy  marshal  of  Ridgeville  immediately 
before  discovering  the  fire  saw  a  man  come  out  of  the 
Pierson  and  Drake  store,  who  he  says  was  neither  Pier- 
son  nor  Drake,  and  on  calling  to  him  he  ran  south  about 
ten  feet  and  then  west  down  an  alley.  He  was  from 
seventy-five  to  eighty-five  feet  from  the  man  who  as  he 
came  out  faced  a  100-watt  street  light.  The  witness 
testified  that  in  his  opinion  the  person  who  came  out  of 
the  store  that  night  was  this  appellant.  It  also  appears 
that  Main  street  runs  east  and  west  and  is  the  second 
street  south  of  the  Pierson  and  Drake  store.  The  first 
street  west  of  the  store  is  known  as  Race  street,  and 
west  of  Race  street  the  Pennsylvania  Railroad  tracks 
intersect  Main  street.  The  testimony  of  three  witnesses 
tends  to  show  that  at  about  the  time  the  fire  alarm  was 
sounded  a  medium-sized  man,  in  appearance  resembling 
appellant,  was  seen  on  Main  street,  running  west  across 
the  railroad  and  in  the  direction  of  the  automobile. 
Another  witness  testified  that  about  twelve  o'clock  he 
went  out  Main  street,  and  just  outside  of  the  corporate 
limits  of  the  town  he  passed  a  small  automobile,  stand- 
ing by  the  side  of  the  road  without  lights.  A  little  later 
he  came  back,  and  the  lights  were  lighted,  and  a  man 
was  standing  in  front  of  them.    As  he  approached  the 
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x-ailroad  he  saw  a  medium  sized  man  on  Main  street 
running  toward  him  and  from  the  direction  of  the  Pier- 
son  store.  When  this  man  reached  the  railroad,  he 
dodged  behind  the  watchman's  shanty.  Soon  after  the 
witness  crossed  the  railroad  he  heard  the  fire  alarm,  and 
the  store  was  burning. 

As  to  the  particular  declarations  of  which  the  appel- 
lant complains,  it  may  be  said  that:  ''The  existence  or 
nature  of  a  conspiracy  cannot  be  established  by 

8.  the  acts  or  declarations  of  one  conspirator  in  the 
absence  of  the  others,  unless  the  acts  or  declara- 
tions were  in  themselves  in  execution,  or  for  the  pro- 
motion, of  the  common  design.'*  Moore  V.  Shields 
(1889),  121  Ind.  267,  23  N.  E.  89.  The  declarations  in 
question  were  admissible  as  tending  to  show  the  mental 
state  of  Pierson  and  Drake  at  the  time,  and  their  pur- 
pose of  promoting  their  common  design  through  one 
whom  they  might  procure  to  do  the  act.  These  declara- 
tions, when  made,  could  have  no  bearing  or  probative 
force  against  appellant,  unless,  as  we  have  seen,  he  con- 
nected himself  in  the  promotion  or  consummation  of  the 
evil  purpose  charged,  and  we  may  assume,  in  the  ab- 
sence of  the  instructions  given,  that  the  court  so  in-- 
structed  the  jury.  As  said  in  the  case  of  Walton  V.  State, 
swpra,  17:  "Standing  alone,  of  course  these  declara- 
tions amounted  to  but  little,  if  anything;  but,  when 
coupled  with  other  facts  and  circumstances  in  evidence, 
their  tendency  was  to  show  that  the  alleged  conspiracy 
was  even  then  afoot." 

The  question  whether  or  not  Pierson  and  Drake  had 

entered  into  a  common  purpose  or  design  to  commit,  or 

to  procure  to  be  committed,  the  crime  charged, 

9.  and  whether  or  not  appellant  connected  himself 
with  that  common  purpose,  were  questions  of  fact 

for  the  jury  alone.    For  the  purpose  of  determining 
Vol.  188—46 
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these  questions,  the  jury  had  a  right  to  infer  the  actual 
fact  of  conspiring  from  all  of  the  circumstances  satis- 
factorily proved  without  any  direct  proof  of  concurring 
conduct  of  the  defendants.  "Any  joint  action  on  a  ma- 
terial point,  or  collocation  of  independent  but  co-oper- 
ative acts,  by  persons  closely  associated  with  each  other, 
is  held  to  be  sufficient  to  liable  the  jury  to  infer  con- 
currence of  sentiment"  2  Wharton,  Crim.  Law  (9th 
ed.)  §1898;  Archer  V.  State  (1886),  106  Ind.  426,  432, 
7  N.  E.  225, 

The  court  did  not  commit  reversible  error  in  admit- 
ting the  questioned  evidence. 

Judgment  affirmed. 

NOT& — ^Reported  in  124*  N.  E.  750.  Conspiracy:  definition 
and  general  principles,  51  Am.  Dec.  82;  evidence  of,  3  Am.  St 
482.    See  under  (7-9)  12  C.  J.  677,  638,  642. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Gallivan. 

[No.  28,21L    Filed  Jan.  1,  1919.] 

From  Marion  Superior  Court  (101,767) ;  V.  G.  Clifford^  Judge. 

Action  by  Thomas  J.  Gallivan  against  the  Pittsburg,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company.  From  a  judg- 
ment for  the  plaintiff,  the  defendant  appeals.    Reversed, 

Pickens,  Moores,  Davidson  &  Pickem^  C.  B.  Heberman  and 
E,  H.  Seneff,  for  appellant. 

M.  L.  Ctawson,  for  appellee. 

Spencer,  J^ — ^The  issues  presented  by  this  appeal  are  identical 
with  those  which  were  considered  in  Pittsburgh,  etc,,  R.  Co,  v. 
MUUr  (1918),  187  Ind.  684,  119  N.  E.  801,  and,  on  the  author- 
ity of  that  decision,  we  hold  in  this  case  that  the  trial  court  erred 
in  sustaining  appellee's  demurrer  to  appellant's  fifth  paragraph 
of  answer. 

Judgment  reversed,  with  instructions  to  overrule  the  demurrer 
to  said  fifth  paragraph  of  answer  and  for  further  proceedings 
not  inconsistent  herewith. 
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State  of  Indiana  v.  Surety  Coupon  Company 

[No.  23,373.    FQed  April  8,  1919.] 

From  Vigo  Circuit  Court;  Charles  L.  Pulliam^  Judge. 

Prosecution  by  the  State  of  Indiana  against  the  Surety  Coupon 
Company.  From  a  judgment  quashing  the  affidavit  and  dis- 
charging the  defendant,  the  state  appeals.    Affirmed. 

Ele  Stansbury^  Attorney-General,  U.  5.  Lesh,  Elmer  E.  Hast- 
ings^ Dale  F.  Stansbu/ry,  John  F,  Robbins,  Lovds  D.  Leveque  and 
WUliaan  E.  Horsley,  for  the  state. 

Jones,  Hammond  &  Jonss,  and  Beasley  DotUhitt,  Crawford 
&  Beasley,  for  appellee. 

Lairy,  J. — ^This  is  an  appeal  by  the  State  of  Indiana  from  a 
judgment  discharging  the  defendant,  after  a  motion  to  quash 
the  indictment  by  which  it  stood  charged  had  been  sustained. 
The  ruling  of  the  court  in  sustaining  the  motion  to  quash  is  as- 
sigrned  as  error. 

The  indictment  in  this  case  is  based  on  the  same  statute  which 
was  considered  in  the  recent  case  of  Sperry,  etc.,  Co.  v.  State, 
ante  173,  122  N.  E.  584.  In  that  case  the  statute  was  held 
invalid  as  being  in  conflict  with  §23  of  the  Bill  of  Rights  of  this 
state,  and  also  with  §1  of  the  fourteenth  amendment  to  the  fed- 
eral Constitution.    Acts  1915  p.  674. 

On  the  authority  of  the  case  cited,  the  ju^jment  of  the  trial 
court  is  affirmed. 

Harvey,  C.  J.,  did  not  participate  in  consideration  or  decision 
of  either  cause  above  mentioned. 


Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Kruger. 

[No.  23,839.    Filed  May  13,  1919.] 

From  the  Marion  Superior  Court  (102,517);  V.  G.  Clifford, 
Judge. 

Action  by  William  Kruger  against  the  Pittsburgh,  Cincinnati, 
Chicago  and  St  Louis  Railway  Company.  From  a  judgment  for 
plaintiff,  the  defendant  appeals.    Reversed. 

Samuel  0.  Pickens,  Charles  W.  Moores,  R.  F.  Davidson.  Owen 
Pickens,  and  D.  P.  Williams,  for  appellant. 
H.  N.  Spaan,  for  appellee. 
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Lairy,  J. — ^This  is  an  appeal  from  a  Judgment  in  favor  of  ap- 
pellee for  the  sum  of  $249.85.  This  court  has  Juiisdiction  of  the 
appeal  for  the  reason  that  a  constitntional  qutttion  is  presented, 
but  in  view  of  the  conclusion  reached  it  will  not  be  necessary  to 
consider  the  question  thus  presented.  The  complaint  shows  that 
appellee  was  employed  by  appellant  as  a  railway  conductor  for 
a  number  of  years  from  1905  to  1914,  and  seeks  to  recover  a  bal- 
ance alleged  to  be  due  him  as  wages  on  the  ground  that  appel- 
lant, durin-  the  time  he  was  so  employed,  deducted  from  the 
amount  due  him  each  month  the  sum  of  |3.75,  aggregating  the 
amount  demanded  in  the  complaint  Appellant  filed  an  answer 
in  dx  paragrraphs,  and  the  trial  court  sustained  a  demurrer  ad- 
dressed separately  to  the  fourth,  fifth  and  sixth  paragraphs  of 
this  answer.  These  rulings  of  the  court  are  separately  assigned 
as  error. 

In  the  recent  case  of  Pittaburgk^  etc,  B.  Co^  V.  Miller  (1918) , 
187  Ind.  684,  120  N.  E.  706,  this  court  decided  that  the  trial 
court  erred  in  sustaining  the  demurrer  addressed  to  a  paragraph 
of  answer  substantially  the  same  as  the  sixth  paragraph  of 
answer  in  this  case.  The  substance  of  the  answer  and  the  rea- 
sons upon  which  the  decision  is  based  are  stated  in  that  opinion, 
and  need  not  be  here  repeated.  For  the  reasons  there  stated 
the  sixth  paragraph  of  answer  in  this  case  stated  facts  sufficient 
to  constitute  a  defense,  and  the  demurrer  addressed  thereto  was 
improperly  sustained. 

The  judgment  is  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  sixth  parag^raph  of  complaint. 


.  Indianapolis  Telephone  Company  v.  State  of 

Indiana. 

[No.  23,584.     Filed  June  6,  1919.] 

From  Marion  Circuit  Court;  Louis  B.  Ewbank,  Judg^e. 

Action  by  the  State  of  Indiana  against  the  Indianapolis  Tele- 
phone Company.  From  the  judgment  rendered,  the  defendant 
appeals.    Reversed, 

L.  Ert  Skickt  Ch/vrlea  Af.  Braeelen,  Foster  &  SnUth,  and  Myers, 
Gates  &  Ralston,  for  appellant. 

Ele  Stansbuary,  Attorney-General,  U.  8.  Lesh,  and  Dale  F. 
Stansbury,  for  appeUee. 

Per  Curiam. — In  this  case  the  appellee  confesses  error  of 
record.  The  judgment  is  therefore  reversed  and  this  case  is 
remanded  for  further  proceedings. 
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|Non.— Tbe  dtation  Indiana  Pipe  Line  Co.  v.  Ckristeneen,  4(10,  406(8),  indicates  that 
the  opinion  becias  on  pace  400,  that  the  point  cited  is  on  pago  406,  and  that  the  point  is 
numbered  8  in  the  marsin  — RsroRtsii.] 


ABATEMENT— 

Plea»  see  Criminal  Law  14-18. 

ACTION— 

1.  Forms. — Common  Law, — ^Though  the  common  law  forms  of 
actions  are  abolished  in  this  state,  the  rules  of  common  law 
are  not  abrogated,  and  they  obtain  in  civil  actions  under  the 
Code  whenever  applicable  to  the  facts  pleaded  and  proved. 

Indiana  Pipe  Line  Co.  v.  Christensen,  400,  408  (8). 

2.  New  Remedies. — Cumulative. — ^New  remedies  are  cumulative 
and  not  exclusive,  unless  the  act  creating  them  so  declares  ex- 
pressly or  by  clear  implication. 

Vandalia  R.  Co.  v.  Sehnull,  87,  91  (4). 

8.  Permanent  Injury. — ^Where  a  single  completed  act  causes  an 
injury  to  real  estate,  the  effects  of  which  will  continue  in- 
definitely, the  damages  occasioned  thereby  must  be  entirely 
compensated  in  a  single  action,  since  there  is  no  continuing 
wrong  upon  which  to  base  successive  actions. 

Indiana  Pipe  Line  Co.  v.  Christensen,  400,  404  (3). 

4.  Stcututory  Remedies. — Exelusiveness. — ^Where  a  statute  creates 
a  right  that  did  not  exist  at  common  law,  and  for  the  new 
right  a  remedy  is  prescribed  by  the  act,  the  whole  matter  of 
right  and  remedy  is  within  the  act  and  no  part  of  either  other- 
wise exists.  Vandalia  R.  Co.  v.  Schnull,  87,  90  (1) . 

5.  Trespass  on  the  Case. — Defense. — Successive  Actions. — In  an 
action  for  injuries  to  the  plaintiff's  land  caused  b^  crude  oil 
that  was  carried  from  the  defendant's  defective  pipe  line  by 
the  waters  of  a  creek  and  deposited  on  a  portion  of  such  land, 
where  it  is  not  the  plaintiff's  theory  that  such  portion  has  been 
wrongfully  appropriated  for  the  purpose  of  flowing  oil  thereon 
throughout  the  future,  and  the  evid^ice  shows  the  plaintiff  to 
be  in  possession  of  all  the  land  in  the  condition  in  which  it 
was  left  after  the  water  receded  and  fails  to  show  a  continu- 
ous or  intermittent  flow  of  oil  causing  injury  so  long  as  such 
pipe  line  is  operated,  the  entire  damage  must  be  recovered  in 
a  single  action  and  the  recovery  limited  to  damage  resulting 
from  the  oil  permitted  to  flow  upon  the  land  prior  to  the  com- 
mencement of  the  action. 

Indiana  Pipe  Line  Co.  v.  Christensen,  400,  411  (11) . 

'^ACTIONABLE  FRAUD"— 

Definition,  see  Fraud  2. 

(725) 
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ACTION  ON  THE  CASE— 

Pollution  of  Stream, — Injury  to  Ripa/rian  Owner's  Land. — Under 
the  common-law  forms  of  pleading:,  trespass  on  the  case  is 
the  proper  form  of  remedy  for  injuries  occasioned  by  oil  car- 
ried by  the  waters  of  a  creek  from  a  defective  pipe  line  and 
deposited  on  land,  since  the  injury  is  not  tilie  direct  result  of 
force,  but  the  indirect  result  of  a  wrong^ful  act. 

Indiana  Pipe  Line  Co.  v.  Christenaen,  400,  408  (7). 

ACT  OF  GOI>- 

Defense,  when  applicable,  see  Contracts  2,  3. 

ADMINISTRATORS— 

See  ExECUTOBS  and  Administratobs. 

ADMISSIONS— 

See  Evidence;  Pleading  7. 

AFFIDAVITS— 

See  Criminal  Law  8,  9;  Indictment  and  Information. 

AGRICULTURE— 

Exx>eriment  station,  appropriations,  see  Colleges  and  Universi* 
-ties. 

ALIMONY— 

See  Divorce. 

AMENDMENT— 

See  Pleading  12,  13. 

Commissioners'  report,  time,  definitenes"  see  Drains  2,  4. 

APPEAL. 

VII.     RSTXSW. 


I.    PBwcRVATioif  or  Qboukm  or  Rb- 

YUBW.  1,  2. 

IT.    Parhxs,  3. 

III.  Stat  or  pRocBBmNOB,  4. 

IV.  Record  —  FBiPABAnDN   akd  G6n. 

TBNTB,  6>9. 

V.    Abbignmbnt  or  Ebbobs,  10 
VL   Bribtb.  n-ia 


(a)  RcoFi  AND  ExnNT,  14. 

(b)  Partiu  ENnTLSD  TO  Allbgc 

Error,  15-17. 
ic)     PRBSUMmONB,  19-20. 

(d)    QuRBTiONS  or  Fact,  Vbrdxcis 

AND  Findings.  21-30. 

Harmlsss  Error.  31-43. 

WAnncR  or  Error,  44,  45. 

SUBSRQUKNT  AmALS,  46. 


See  also  Courts  3,  5,  6;  Exceptions,  Bill  of;  Triau 

Appeal  of  criminal  cases,  see  also  Criminal  Law. 

Highway  proceedings,  appeal,  jurisdiction  of  circuit  court,  sec 

Highways  2,  5. 
Api>eal  to  circuit  court  from  an  order  fixing  rates,  see  Public 

Service  Commission;  Telegraphs  and  Telephones. 

I.    Preservation  op  Grounds  op  Review. 

1.  Review. — ^Where  appellant  failed  to  present  objections  to  an 
instruction  in  his  motion  for  new  trial,  the  instruction  will  not 
be  reviewed  on  appeal. 

Mishler  V.  Chicago,  etc.,  R.  Co.,  189,  191  (1). 
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APPEAL— Continued. 

2.  Review, — Motion  for  New  Trial, — Grounds  of  Review, — 
Where  no  question  was  presented  by  the  appellant's  motion  for 
new  trial,  alleged  error  "in  permitting:  a  witness  to  testify  as 
an  expert'^  presents  no  question  for  review. 

Mishler  v.  Chicago,  etc.,  R.  Co.,  189, 191  (2). 

II.    Parties. 
See  also  17. 

3.  Improper  Designation. — Effect. — ^The  improper  designation  of 
a  partv  as  appellant,  instead  of  an  appellee,  does  not  justify 
a  dismissal  of  the  appeal      Nation  V.  Green,  Exr.,  697, 699  (1) . 

III.    Stay  op  Proceedings. 

4.  Suspension  of  Proceedings, — The  bond  filed  in  perfecting  a 
term-time  appeal  stays  all  proceeding's  for  the  enforcement  of 
the  judgment  during  the  pendency  of  the  appeal,  and  suspends 
the  authority  of  a  receiver  appointed  therein  to  take  charge  of 
the  property  affected  during  such  time. 

George  Kraft  Co.  V.  Heller,  612,  619  (4). 

IV.    Record— Preparation  and  Contents. 

See  also  12. 

5.  Bill  of  Exceptions  Containing  Evidence. — Sufficiency, — If  a 
bill  of  exceptions  purporting  to  contain  all  the  evidence  dis- 
closes on  its  face  that  it  does  not  contain  all  the  evidence  given 
at  the  trial,  then  the  couH  on  appeal  will  not  consider  the  evi- 
dence for  the  purpose  of  determining  whether  it  sustains  the 
finding. 

Chicago,  etc.,  R.  Co.  v.  Public  Service  Commission,  334,  340  (4). 

6.  Grounds  for  New  Trial. — JJetnew.— That  the  decision  is  not 
sustained  by  sufiicient  evidence,  assigned  as  a  ground  for  new 
trial,  presents  no  question  for  review  on  appeal,  in  the  absence 
of  the  evidence  from  the  record.      Lawlerv.  Bea/r,  308, 311  (3). 

7.  Bill  of  Exceptions. — Filing. — Where  a  record  fails  to  show  a 
compliance  with  §661  Bums  1914,  Acts  1911  p.  193,  relative  to 
the  extension  of  time  for  the  filing  of  a  bill  of  exceptions,  but 
shows  that  the  statute  was  ignored,  an  order  extending  the 
time  therefor  was  void,  and  a  bill  of  exceptions  filed  during 
the  extended  time  is  not  in  the  record. 

Fauvre  Coal  Co.  v.  Kushner,  314,  827  (11). 

8.  Matters  Reviewable. — BiU  of  Exceptions, — Objections  to  the 
giving  of  instructions  which  necessitate  a  consideration  of  the 
evidence  present  no  question  for  review  where  neither  the  bill 
of  exceptions  by  which  the  appellant  attempted  to  make  the 
instructions  part  of  the  record,  nor  that  containing  the  evi- 
dence, was  filed  during  the  term  in  which  the  cause  was  tried 
or  during  the  time  given  for  that  pui]pose. 

Siek  V.  State,  ex  rel,  328. 

9.  Matters  Reviewable. — Instructions. — An  objection  that  the 
court  erred  in  giving  certain  instructions  because  they  were 
not  applicable  to  the  evidence  and  because  they  assumed  cer- 
tain facts  to  be  true,  where  there  was  conflict  in  the  evi- 
dence, presents  no  question  for  review  in  the  absence  of  the 
evidence  from  the  record. 

Fauvre  Coal  Co.  v.  Kushner,  314,  328  (12) . 
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V.    Assignment  of  Errors. 
See  also  11. 

10.  Sugtcieney  of  Complaint, — Where  a  complaint  was  not  chal- 
lenged by  demurrer  for  insufficiency  of  facts,  it  may  not  be 
challenged  on  appeal  on  such  ground  by  independent  assign- 
ment of  error,  in  view  of  §344  Bums  1914,  Acts  1911  p.  415. 

Jackson,  Rec,  v.  RutUdge,  415,  420  (1). 

VI.  Briefs. 

See  also  44;  Criminal  Law  76-84. 

11.  Failure  to  File, — Dismissal. — ^Where  an  appellant  filed  no 
briefs  in  support  of  his  assignments  of  error,  the  appeal  will 
be  dismissed.  Sourbier  v.  Brown,  554,  572  (19). 

12.  Record  on  Appeal, — Sufficiency, — Alleged  error  in  overrul- 
ing a  demurrer  to  a  paragraph  of  complaint  will  not  be  con- 
sidered where  the  appellant's  brief  does  not  set  out  such  para- 
graph, the  demurrer,  the  memorandum,  nor  any  statement  of 
the  record  by  which  the  court  on  appeal  can  tell  what  the  con- 
tentions are,  as  required  by  the  fifth  clause  of  Rule  22. 

Adinsory  Board,  etc,  V.  State,  ex  reL,  331,  332  (1). 

13.  Statute. — Section  3,  Acts  1917  p.  523,  is  void  so  far  as 
briefing  is  concerned. 

Advisory  Board,  etc.,  V.  State,  ex  reL,  331,  332,  (2) . 

VII.  Review. 

(A)  Scope  and  Extent. 

14.  Rulings  on  Evidence. — Review, — Where  the  api>ellant's  dis- 
cussion of  the  rulings  of  the  court  relating  to  the  evidence  is 
general,  the  court  on  appeal  is  justified  in  so  treating  the 
rulings.  Public  Service  Commission  v.  Frazee,  573,  575  (1). 

(B)  Parties  Entitled  to  Allege  Error. 

15.  Invited  Error, — An  appellant  who  tendered  instructions  con- 
taining the  same  error  as  a  given  instruction  of  which  he  com- 
plains is  in  no  position  to  avail  himself  of  the  error. 

Jackson,  Rec,  v.  Rutledge,  415,  426  (9). 

16.  Finding  Against  Appellee. — Absence  of  Cross-Errors, — 
Where  the  finding  was  against  the  plaintiff  appellee  on  the 
first  paragraph  of  complaint,  and  no  cross-errors  are  assigned, 
such  paragrraph  need  not  be  further  considered  on  appeal. 

Latoler  V.  Bear,  308,  310  (1). 

17.  Parties  Entitled  to  Allege  Error, — Though  a  party  that 
asked  for  a  change  of  judge  did  not  ask  for  a  new  trial,  an 
appellant  that  excepted  to  the  denial  of  the  application  for  the 
change  and  assigned  the  deniid  as  a  cause  for  new  trial,  has 
a  ri^t  to  have  reviewed  such  assignment,  since  the  applica- 
tion of  one  coparty  for  a  change  of  judge  binds  and  directly 
affects  all  coparties.  Sttdham  V.  Sterrett,  507,  509  (3). 

(C)  Presumptions. 

See  also  Criminal  Law  99-102,  111;  Highways  6. 

18.  Error  in  Denying  Change  of  Judge. — The  duty  to  gr&nt  a 
proper  motion  for  change  of  judge  being  imperative,  the  error 
in  denying  an  application  therefor,  while  not  rendering  void 
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the  subsequent  proceedings,  is  of  such  vital  importance  that  it 
is  presuftied  to  be  harmful     Stidham  v.  Sterrett,  507,  509  (4). 

19.  Striking  out  Motion  for  New  Trial. — Error  of  the  trial 
court  in  striking  from  ^e  record  a  proper  motion  for  new 
trial  will  be  presumed  harmful  in  the  absence  of  a  showing 
to  the  contrary.  Phillips  V.  Gammon,  497,  500  (5). 

20.  Verdict — ^Where,  in  a  personal  injury  action  under  the  fed- 
eral Employers'  Liability  Act,  contributory  negligence  under 
the  evidence  was  a  question  of  fact  for  the  jury,  the  court  on 
appeal  cannot  assume  that  the  jury  found  the  plaintiff  guilty 
of  contributory  negligence,  in  order  to  reduce  the  amount  of 
the  recovery,  but,  on  the  contrary,  will  indulge  every  presump- 
tion in  favor  of  the  verdict 

Jackson,  Rec,  V.  Rutledge,  415,  429  (14). 

(D)    Questions  op  Fact,  Vbrdictts  and  Findings. 
See  also  Libel  and  Slander  12,  13;  Master  and  Servant  6. 

21.  Conflicting  Evidence, — The  court  on  appeal  will  not  weigh 
conflicting  evidence.  OUar  V.  Oilar,  125, 128  (3). 

22.  Weight  of  Evidence. — ^In  an  action  under  the  federal  Em- 
ployers' Liability  Act,  the  contention  that,  since  the  injured 
plaintiff  had  the  burden  of  proof  on  the  issue  whether  the 
train  on  which  he  was  employed  was  being  operated  in  inter- 
state commerce,  he  cannot  recover  where  tiie  evidence  on  each 
issue  was  evenly  balanced,  is  of  no  avail  on  appeal,  since  the 
Supreme  Court  will  not  weigh  the  evidence. 

Jackson,  Rec,  v.  Rutledie,  415, 423  (4) . 

23.  Weight  of  Evidence. — ^T^e  Supreme  Court,  when  the  evi- 
dence is  conflicting,  will  consider  only  the  evidence  tending  to 
support  the  verdict. 

Lake  Erie,  etc.,  R.  Co.  v.  MoFwrren,  113, 116  (2). 

24.  Weight  of  Evidence. — On  appeal  from  a  judgment  of  the 
trial  court  annulling  an  order  of  the  Public  Service  Commis- 
sion, the  Supreme  Court  will  not  weigh  the  evidence. 

Public  Service  Commission  v.  Cleveland,  etc.,  R.  Co.,  197, 203  (3)  • 

25.  Sugicieney  of  Evidence. — Answers  to  Interrogatories. — ^In 
determining  whether  the  evidence  is  sufiicient  to  support  the 
verdict,  answers  to  interrogatories  will  be  accepted  as  estab- 
lishing facts  so  found,  unless  there  is  a  total  want  of  evidence 
to  sustain  it.  Sourbier  v.  Brotvn,  554,  565  (12). 

26.  Question  of  Fact. — Jury  Question. — Where  there  was  suffi- 
cient evidence  to  raise  an  issue  of  fact,  the  jury's  finding 
thereon  in  favor  of  the  appellee  will  not  be  disturbed  on 
appeal.  Citizens*  Bank,  etc.  v.  Opperman,  212,  222  (14). 

27.  Erroneous  Instructions. — Reversible  Error, — ^Where  an  ex- 
amination of  the  evidence  and  interrogatories  set  out  in  a 
brief  makes  it  clear  that  the  verdict  is  right,  instructions 
would  have  to  be  very  erroneous  to  present  reversible  error. 

Mishler  v.  Chicago,  etc.,  R.  Co.,  189,  191  (3). 

28.  Instruction. —  Defective  Complaint. —  Failure  to  Demur. — 
Effect. — Statute. — Since  a  verdict  must  be  supported  by  all 
the  facts  essential  under  the  law  to  sustain  it,  it  is  reversible 
error  to  instruct  the  jury  that  proof  of  the  allegations  of  a 
complaint  entitles  the  plaintiff  to  a  verdict,  where  there  is  an 
omission  to  allege,  directiy  or  indirectiy,  a  fact  essential  to 
the  plaintiff's  cause  of  action;  and  §344,  cL  6,  Bums  1914. 
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Acts  1911  p.  415,  requiring:  memoranda  to  be  filed  with  de- 
murrers and  providing  that  defects  not  specified  therein  shaJl 
be  deemed  as  waived,  etc,  was  not  intended  to  change  this 
rule  so  as  to  permit  a  recovery  without  proof  of  facts  essen- 
tial to  the  cause  of  action,  though  such  facts  are  not  pleaded. 
(Dunham  V.  Jones  [1915],  184  Ind.  46;  Cincinnati,  etc^  R.  Co. 
V.  Gro88  £19171,  186  Ind.  471,  overruled.) 

Prudential  Ins.  Co.  v.  RiUhey,  157, 162, 164  (6). 

29  Reduction  of  Verdict. — ^In  an  action  for  injuries,  under  the 
federal  Employers'  Liability  Act,  the  court  on  appeal  is  with- 
out power  to  say  that  the  verdict  should  have  been  reduced  on 
account  of  contributory  negligence,  unless  it  can  say  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of 
law.  Jackson,  Rec,  v.  RuMedge,  415, 429  (13) . 

SO.  Verdiet^— Where  it  appears  'from  the  record  that  a  verdict 
is  based  on  improper  items  of  damages,  the  verdict  will  be 
held  to  be  excessive,  and  a  new  trial  will  be  granted;  and  the 
same  rule  applies  where  a  verdict  is  based  on  an  item  of  dam- 
age that  has  no  evidence  to  sustain  it. 

Indiana  Pipe  Line  Co.  y.  Christensen,  400,  414  (18). 

(E)    Earmusss  Ebbob. 
See  also  Cbiminal  Law  7,  26,  28,  68,  97;  HotficniB  2;  Wills  2. 

81.  Excluding  Contradictory  Statement  —  Effect.  —  Where,  on 
cross-examination,  a  witness  for  the  plaintiff  identified  a  writ- 
ten statement  as  one  signed  by  him  previoudy  to  the  trial, 
and  did  not  deny  a  statement  therein  that  was  contradictory 
to  his  testimony,  but  in  effect  admitted  it,  the  exclusion  of 
such  written  statement  was  not  harmful  to  the  defendant. 

Jackson,  Rec,  v.  RutUdge,  415,  423  (5). 

82.  Erroneous  Instruction. — Negligence. — Due  Care. — ^In  an  ac- 
tion for  wrongful  death,  an  instruction  which  held  the  de- 
fendent  railroad  company  to  the  ''highest  degree  of  caze,''  etc, 
was  erroneous,  and  the  court  on  appeal  cannot  hold  it  as  harm- 
less where,  in  view  of  the  evidence,  the  cjnestion  of  the  defend- 
ant's negligence  was  so  close  that  the  jury  might  have  beec 
influenced  by  the  erroneous  instruction. 

Union  Traction  Co.  v.  Berry,  Admr.,  514,  625  (9). 

33.  Erroneous  Instruction. — ^In  a  railway  conductor's  action  for 
injuries,  under  the  federal  Employers'  Liabilitv  Act,  an  in- 
struction, though  it  improperly  permitted  the  jury  to  decide 
as  a  fact  whether  the  failure  oi  certain  employes  to  observe 
precautions  prescribed  by  a  rule  of  the  company  was  negli- 
gence, was  not  prejudicial  to  the  defendant  where  such  in- 
struction, in  view  of  the  evidence,  was  not  more  unfavorable 
than  one  would  have  been  that  stated  the  law  correctly. 

Jackson,  Rec.,  v.  RiUledge,  415,  426  (10). 

34.  Erroneous  Instructions. — ^An  instruction,  in  a  personal  ixh 
jury  case,  which  told  the  jury  that,  though  intoxication  of  the 
plaintiff  would  not  of  itself  prevent  a  recovery,  but  that  evi- 
dence of  intoxication  has  a  bearing  on  the  question  whether 
he  exercised  the  care  and  caution  required  of  him  as  a  ''sober 
man/'  was  not  prejudicial,  where  the  jurv  was  asked  whether 
the  plaintiff  was  intoxicated  and  answered,  "Not  sure.*' 

Mishler  v.  Chicago,  etc.,  R.  Co.,  189, 195  (8). 
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35.  Instrtietions, — Language. — ^The  verbal  niceties  and  fine  difr 
tinctions  which  analytical  minds  are  able  to  make  in  the  use 
of  words  are  not  be  invoked  to  hamper  trial  courts  and  to 
work  reversals,  when  it  is  plain  that  a  man  of  ordinary  under^ 
standing  would  not  be  misled 

Mishler  v.  Chicago^  etc.,  B.  Co.,  189, 195  (7). 

86.  Misconduct  of  Counsel. — Cure  of  Error. — ^In  an  action  for 
injuries  sustained  by  the  plaintiff  in  a  collision  with  the  de- 
fendant's automobile,  the  misconduct  of  the  plaintiff's  counsel 
in  offering  to  prove  in  the  presence  of  the  jury  that  the  de- 
fendant carried  indemnity  insurance  and  that  his  counsel  were 
employed  by  the  insurance  company,  was  not  cured  by  an  in- 
struction that  the  defendant  was  not  liable  unless  the  car  was 
being  used  in  his  business  at  the  time  of  the  accident. 

Martin  V.  IMly,  139,  146  (8). 

37.  Overruling  DemuTrer. — ^Error  in  overruling  a  demurrer  to 
a  paragraph  of  complaint  was  harmless,  where  the  plaintiff 
recovered  judgment  under  anotiier  paragraph. 

Luckett  V.  Hammond,  484,  487  (2). 

88.  Overruling  Demwtrer. — ^Where  the  court  specially  instructed 
the  jury  to  consider  only  tiie  third  and  fourth  paragrraphs  of 
the  defendant's  answer,  there  was  no  available  error  in  over- 
ruling the  plaintiff's  demurrer  to  the  second  paragraph  of 
answer.  Crouch  &  Son  v.  Paa-ker,  660,  663  (1). 

39.  Overruling  Demwrrer* — ^Where  no  judgment  was  rendered 
against  the  plaintiffs  on  the  defendant's  cross^complaint,  the 
overruling  of  a  demurrer  to  a  paragraph  thereof  presents  no 
available  error.  Crouch  &  Son  v.  Parker,  660,  670  (5). 

40.  Right  BesuZt^— Where  a  Judgment  is  clearly  risht  imder  the 
evidence,  a  question  as  to  the  ezdusicm  of  evidence,  though 
the  ruling  thereon  by  the  trial  court  were  erroneous,  will  not 
be  considered  on  appeaL     Van  Natta  V.  Van  Natta,  75,  78  (5). 

41.  Scopes — Sufficieney  of  Answer. — ^Where  a  demurrer  was 
sustained  to  a  paragraph  of  answer  of  estoppel  in  a  replevin 
action,  but  the  defendant  was  permitted  to  prove  all  the  facts 
alleged  therein  under  the  general  denial,  the  Supreme  Court 
will  not  determine  the  sufficiency  of  the  answer,  nor  whether 
estoppel  is  provable  under  the  general  deniaL 

Citizens^  Bank,  etc.  v.  Oppemum,  212,  215  (3). 

42.  Sustaining  Demurrer. — Generally  it  is  harmless  error  to  sus- 
tain a  demurrer  to  one  paragrraph  of  complaint  where  the 
facts  pleaded  therein  are  provable  imder  another;  but  this 
rule  does  not  obtain  where  tiie  paragraph  held  bad  proceeds 
upon  a  different  theory  than  such  other  paragraph. 

HiU  V.  Chicago,  etc,  B.  Co.,  130, 138  (7). 

43.  Sustammg  Demurrer. — ^To  constitute  reversible  error,  the 
sustaining  of  a  demurrer  to  an  answer  of  estoppel  in  a  re- 

5 levin  action  must  have  been  harmful  to  tiie  defendant  by 
enying  him  opportunity  to  prove  the  matters  alleged  therein. 
Citizens*  Bank,  etc  V.  Opperrmn,  212,  215  (2). 

(F)    Waiver  of  Ebbob. 

44.  Briefs.— YThere  the  appellant  makes  no  point,  cites  no  au- 
thority, and  presents  no  argument  as  to  an  assigned  error,  it 
will  not  be  reviewed. 

Citizen^  Bank,  etc  V.  Oppemum,  212, 215  (1) . 
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45.  Overruling  Demurrer, — ^Where  the  appellant  failed  to  set 
out  in  his  brief  a  copy,  or  the  substance,  of  a  demurrer,  or 
to  amend  the  brief  after  the  defect  had  been  pointed  out  by 
the  appellee,  the  alleged  error  in  overruling  a  demurrer  to 
the  complaint  is  waived.  Lawler  v.  Beao',  808,  811  (2). 

(G)     Subsequent  Affeals. 

See  also  Highways  9. 

46.  Qvsstions  to  he  Decided* — ^In  a  subsequent  appeal,  only  those 
propositions  are  to  be  considered  that  are  not  foreclosed  as  the 
law  of  the  case  by  the  former  opinion. 

Whitesell  v.  Metaker,  1,  3  (1). 
APPROPRIATIONS— 
See  Cemeteries;  Collects  and  Universities 

ARREST— 

Of  judgment,  motion,  scope,  see  Criminal  Law  66,  67, 105;  Judg- 
ment 4;  Trial  16. 

ARSON— 

See  also  Indictment  and  Information  1. 

1.  Character  of  Pr&perty. — Proof. — ^Under  an  indictment  for 
arson  which  weges  the  burning  of  a  building  of  another,  the 
state  should  prove  a  burning  of  that  which  was  a  part  of  the 
structure  belonging  to  th^  real  estate,  and  not  the  defendant's 
personal  property  in  the  building,  which  he  had  a  right  to 
remove.  0*Damel  v.  State,  All,  479  (1). 

2.  Evidence. — Motive. — Ivsuranee. — ^In  a  prosecution  for  burn- 
ing the  building  of  another,  evidence  concerning  insurance 
which  the  defendant  had  on  his  personal  property  in  the 
building  was  competent  to  show  motive,  though  the  statute 
defining  arson  makes  it  a  crime  to  bum  one's  own  property 
to  defraud  an  insurance  company,  a  different  crime  than  that 
charged.  0' Daniel  v.  State,  All,  480  (3). 

8.  Proof. — Sufficiency  of  Agreement  as  to  Ownership  of  Build- 
ing.— Inference. — ^In  a  prosecution  for  burning  the  building  of 
another,  under  §2260  Bums  1914,  Acts  1905  p.  584,  §371,  a 
judgment  of  conviction  must  be  reversed,  where  the  only  evi- 
dence as  to  the  ownership  and  the  value  of  the  building  was 
an  agreement  by  the  parties  in  reference  thereto  which  failed 
to  fix  any  date  of  ownership,  as  the  court  on  appeal  will  not 
infer  the  date  to  be  that  alleged  in  the  indictment;  the  state, 
in  asking  for  an  admission  from  a  defendant  in  a  criminal 
case,  should  make  its  request  as  certain  and  accurate  as  the 
proof  is  required  to  be.         O'Daniel  v.  State,  All,  479,  483  (2). 

4.  Value  of  Structure. — Statute. — Conctruction. — ^In  the  statute 
defining  arson,  §2260  Bums  1914,  Acts  1905  p.  584,  §371,  the 
provision  fixing  the  value  of  the  property  burned  at  "twenty 
dollars  or  upwards''  has  reference  tr  the  value  of  the  thing 
burned  and  not  to  the  damage  caused  by  the  buming. 

0*Daniel  v.  State,  All,  481  (4). 

ASSAULT  AND  BATTERY— 

See  also  CARRIERS  5;  Homicide  1;  Indictment  and  Informa- 
tion 2. 
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1.  Striking  with  Automobile. — Intent. — An  assault  and  battery 
may  be  committed  by  striking  another  with  an  automobile, 
where  there  is  a  criminal  intent. 

Bleiweias  V.  State,  184,  185  (2) . 

2.  Striking  with  Automobile. — Intent. — In  a  prosecution  of  a 
defendant  for  assault  and  battery  for  striking  another  with 
an  automobile,  the  element  of  intent  may  not  be  implied  xrom 
the  lack  of  ordinary  care,  but  it  may  be  implied  from  inten- 
tional acts,  where  the  injury  was  the  direct  result  of  them, 
done  under  circumstances  showing  a  reckless  disregard  for 
the  safety  of  others  and  a  willingness  to  inflict  the  injury,  or 
from  the  commission  of  an  unlawful  act  that  leads  directly  to 
the  injury.  Bleiweias  v.  State,  184,  185,  187  (3). 

ASSESSMENTS— 

See  Taxation  2,  6,  7. 

Districts,  legislative  x>ower,  see  Municifal  Cobforations  1. 

Street  improvements,  see  Municipal  Cobforations  7,  8. 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  10. 

ASSIGNMENTS— 

Of  assessments,  rights  of  assignee,  see  Municipal  Corporations 

8,  18. 
Of  policy,  complaint,  sufficiency,  see  Insurance  1. 
Parol,  validity,  see  Insurance  4. 

1.  What  May  be  Assigned. — ^Personal  property  and  choses  in 
action  to  be  acquired  in  the  future  under  a  valid  contract  may 
be  assigned,  and  such  assignments,  when  fairly  made  for  a 
valuable  consideration,  are  recognized  and  enforced  in  equity. 

Aetnja  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec.,  621,  680  (8). 

2.  What  May  be  Assigned. — A  mere  possibility  is  not  the  sub- 
ject of  assignment;  ti^e  thing  assigned  must  have  an  actual  or 
a  potential  existence. 

Aetna  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec,  621,  630  (4). 

3.  What  May  be  Assigned. — Wages. — ^If  the  thing  on  which  an 
assignment  is  intended  to  operate  is  wages  to  be  earned  under 
an  employment,  or  money  to  be  realized  by  the  performance 
of  a  contract,  it  is  essential  to  the  validity  of  the  assignment 
that  the  contract  be  in  actual  existence  at  the  time  the  assign- 
ment is  made. 

Aetna  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec,  621,  630  (5). 

4.  Operation. — ^Where  the  subject  of  an  equitable  assignment  is 
money  4;o  be  earned  in  the  future,  either  as  wag^es  or  by  the  per- 
formance of  a  contract,  such  assignment  does  not  become  opera- 
tive until  some  wages  have  been  earned  or  something  has  be- 
come payable  under  the  contract. 

Aetna  Trust,  etc,  Co.  V.  Nackenhorst,  Rec,  621,  630  (6) . 

AUTOMOBILES— 

Reckless  driving,  injury,  see  Assault  and  Battery. 
Use  of,  care,  see  Highways  11, 12. 
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BANKS  AND  BANKING— 

See  also  Embezzlement. 

1.  IndiotmenU — Charging  Officer  Having  No  Credit  with  Draw- 
ing  Check. — The  statement  in  an  indictment  of  a  bank  official 
for  drawing  and  receiving  a  check  in  violation  of  §2295  Burns 
1914,  Acts  1905  p.  584,  that  the  defendant  'laiew  at  the  time 
that  he  had  no  funds  to  his  credit"  was  sufficient  to  charg^e 
that  the  defendsoit  had  no  funds  to  his  credit  therein  and 
knew  that  he  had  none.  Hinshaw  v.  Sta^,  447,  452  (2). 

2.  Indictment, — Overdraft  hy  Banker, — Facts  and  Conclusions. 
— In  an  indictment,  under  §2295  Bums  1914,  Acts  1905  p.  584, 
allegations  thrt  on  a  certain  date  the  accused  was  president 
and  director  of  a  certain  incorporated  bank,  doing  business  in 
a  named  county  of  the  state,  and  that  he  did  then  and  there 
feloniously,  unlawfully  and  knowingly  overdraw  his  account  in 
such  bank,  are  not  conclusions,  but  statements  of  the  material 
facts  necessary  to  constitute  the  offense  defined  in  the  first 
clause  of  such  section.  Hinshcuw  Y,  State,  447,  452  (1). 

3.  Officer  Drawing  Check  Without  Credit, — ^The  offense  defined 
in  §2295,  d.  2,  Bums  1914,  Acts  1905  p.  584,  was  complete,  if 
an  officer  of  a  bank  having  no  funds  to  his  credit  therein  in- 
dorsed a  check  payable  to  himself,  presented  it  to  another  insti- 
tution and  from  it  received  payment  or  credit  thereon. 

Hinshaw  v.  State,  447,  461  (18). 

4.  Official  Drawing  Check  Without  Credit. — Sufficiency  of  Evi- 
dence. — Criminal  Law. — ^In  the  prosecution  of  a  bank  official 
for  drawing  and  receiving  payment  of  a  check  in  violation  of 
§2295,  cl.  2,  Bums  1914,  Acts  1905  p.  584,  the  state,  in  order 
to  convict,  must  prove  that  the  defendant  had  no  funds  to  his 
credit  in  the  bank  at  the  time  of  drawing  and  receiving  payment 
on  the  check,  and  evidence  failing  to  show  when  the  check  was 
drawn,  or  that  at  the  time  of  receiving  payment  thereon  the 
defendant  had  no  funds  to  his  credit  in  the  bank,  is  insufficient 
to  sustain  a  conviction.  Hinshaw  v.  State,  447, 462  (19) . 

BELIEF— 

As  element  of  defense,  see  Criminal  liAW  3. 

BENEFICIARIES— 

Bights  under  "facility  payment  clause,"  see  Insurance  3. 

BENEFITS— 

See  Drains  6;  Highways  3;  Insurance  2;  Taxation  1;  Trial  3. 

BIAS- 

See  JUDCSSS. 

BONDS— 

Stay  of  proceedings,  see  Appeal  4. 

Construction,  sewers,  liability,  see  MimiciPAL  Corporations  20. 

BRIBERY— 

See  also  Conspiracy  i,  10,  14;  Criminal  Law  9, 10»  24;  Indict- 
ment AND  INFX>RMATI0N  7-10,  22. 

"Bribe.*' — Definition. — A  bribe  is  any  gift,  advantage,  or  «nolu- 
ment  offered,  given,  or  promised  to,  or  asked  or  accepted  by, 
any  public  officer  to  influence  his  behavior  in  office. 

Williams  y  State,  283,  296  (11). 
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BRIDGES— 

1.  Action  for  Damages, — Liability  of  Contractor. — Acceptance 
by  County, — ^Where  a  county  bridge,  constructed  by  a  con- 
tractor, under  Acts  1899  p.  170,  §5590  et  seq.  Bums  1901,  was 
defective  and,  after  its  acceptance  by  the  county  and  about 
five  years  after  its  construction,  gave  way,  causing  the  death 
of  the  plaintiff's  husband,  the  contractor  was  not  liable,  in  the 
absence  of  a  showing  that  its  acceptance  was  procured  through 
fraud  or  deception  of  the  contractor,  since  by  the  acceptance 
the  chain  of  causation  between  the  contractor  s  negligence  and 
the  injury  was  broken. 

Travis,  Admx.,  V.  Rochester  Bridge  Co.^  79, 82  (2) . 

2.  Construction^ — Breach  of  DuJty, — Contractors. — Liability. — In 
the  construction  of  bridges  by  the  county,  the  primary  duty 
to  make  them  safe  for  public  use  is  upon  the  county,  and  this 
primary  obligation  is  not  divested,  as  between  it  and  independ- 
ent contractors,  by  the  fact  that  the  legislature  has  not  im- 
posed a  liability  on  counties  for  the  breadi  thereof. 

Travis,  Admx.,  v.  Rochester  Bridge  Co.,  79, 82  (1) . 

BOUNDARIES— 

See  Waters  and  Watercourses. 

BRIEFS— 

See  Appeal  11-13. 

BROKERS— 

1.  Real  Estate.  —  Commissions.  —  Statute. — Construction. — Sec- 
tion 7463  Bums  1914,  Acts  1913  p.  638,  applies  to  all  contracts 
by  which  one  person  agrees  to  find  or  procure  a  purchaser  for 
the  real  estate  of  another  in  consideration  of  a  commission 
or  reward;  and  this  is  true  even  though  the  result  is  to  be  ac- 

.  complished  in  conjunction  with,  or  through  the  efforts  of,  other 
agents.  Bryan  v.  State,  548, 552  (2) . 

2.  Sale  of  Realty. — Pa/rol  Contract  for  Commissions. — An  alleged 
parol  contract  employing  the  defendant  to  sell  real  estate  for 
the  plaintiff,  by  the  terms  of  which  the  defendant  was  to  re- 
ceive $25,000,  in  addition  to  his  salary,  when  |100,000  worth 
had  been  sold,  was  within  the  statute  requiring  contracts  for 
the  sale  of  realty  to  be  in  writing  (§7463  Bums  1914,  Acts 
1913  p.  638),  even  though  such  sum  was  to  be  paid  the  plain- 
tiff for  managing  the  defendant's  sales  force. 

Bryan  v.  State,  548, 551  (1 ) . 
BUILDINGS— 
See  Arson. 

BULK  SALES— 

See  Fraudulent  Conveyances. 

BYSTANDERS— 

Calling,  for  grand  jury  service,  effect,  see  Grand  Jur./  2. 

CARE— 

See  Appeal  32;  Carriers  2;  Master  and  Servant  4;  Negligence 
5-8;  Railroads  4. 
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CARRIERS— 

See  also  Negugencb  1,  3,  4,  6-8,  13-16. 

1.  Existence  of  Relatum  of  Passenger, — Instmetum. — ^In  an  ac- 
tion for  injuries,  where  the  complaint  allesred  that  the  plain- 
tiff boarded  the  defendant's  car  at  a  reg^uar  stopping  place, 
that  the  car  was  so  crowded  that  he  could  not  obtain  a  seat, 
and  that  the  jolting  and  swaying  of  the  car,  due  to  rough  and 
uneven  tracks,  threw  him  from  the  platform,  an  instruction 
as  to  whether  the  plaintiff  could  become  a  passenger  if  he 
boarded  the  car,  or  attempted  to  do  so,  while  it  was  in  motion 
and  without  the  knowledge  or  consent  of  tile  defendant  or  its 
agents,  was  proper,  in  view  of  the  jury's  special  verdict  show- 
ing that  only  six  persons  were  on  the  car,  none  of  whom  was 
on  the  platforms  or  in  the  aisles,  and  the  plaintiff  attempted 
to  board  the  car  at  a  place  that  was  not  a  regular  stopping 
place,  and  while  it  was  in  motion,  and  that  he  missed  his  foot- 
ing and  fell  to  his  injury. 

Mishler  v.  Chicago,  etc.,  R,  Co.,  189,  193  (4). 

2.  Ordinary  Care. — Res  Ipsa  Loquitor. — The  rule  holding  car- 
riers, for  the  protection  of  passengers,  to  the  degree  of  care 
that  a  person  of  ordinary  prudence  would  regard  as  necessary 
under  the  particular  circumstances  does  not  abrogate  the  rule 
of  res  ipsa  loquitor  as  applied  in  cases  involving  injuries  to 
passengers,  since  the  latter  rule  does  not  depend  on  the  stand- 
ard of  care  imposed,  but  on  the  nature  of  the  occurrence  out  of 
which  the  injury  arises,  and  may  be  applied  under  the  rule 
holding  the  carrier  to  ordinary  care. 

Union  Traction  Co.  v.  Berry,  Admr.,  514,  530  (10). 

3.  Passenger's  Intent  to  Make  Continuous  Journey, — Evidence, — 
An  arrangement  made  by  a  passenger  by  telephone  with  the 
carrier's  agent  at  an  intermediate  point,  before  entering  the 
car  at  the  initial  point,  for  the  purchase  of  a  ticket  for  carriage 
from  the  intermediate  x>oint  to  destination,  indicates  a  determi- 
nation to  make  a  continuous  journey  on  the  same  car,  notwith- 
standing his  statement  that  he  intended  to  leave  the  car  at  the 
intermediate  point  to  get  the  ticket. 

Arbuckle  v.  State,  444, 446  (2) . 

4.  Rate  Schedule  for  Ccntinuous  Journey, — Validity. — A  provi- 
sion in  a  rate  schedule  prohibiting  a  passenger  from  choosing 
a  combination  of  fares  between  intervening  points  instead  of 
the  through  rate,  upon  its  approval  by  the  Public  Service  Com- 
mission, became  binding  upon  the  carrier  and  its  passengers, 
and  justified  a  conductor  in  demanding  of  a  passenger,  upon 
the  same  train,  who  had  paid  his  way  to  an  intermediate  point 
and  presented  a  ticket  for  carriage  from  tiiere  to  destination, 
the  additional  amount  necessary  to  make  up  the  through  fare 
as  scheduled.  Arhuckle  v.  State,  444, 445  (1) . 

5.  Removal  of  Passenger. — When  Justified, — Assault  and  Bat- 
tery.— ^Where  a  passenger  paid  his  fare  to  an  intermediate  point 
of  an  intended  continuous  journey  and  presented  a  ticket  for 
the  remaining  distance  and  refused  to  pay  an  additional  sum 
to  make  up  the  through  fare  required  by  a  schedule  approved 
by  the  Public  Service  Commission,  which  schedule  prohibited 
the  choosing  of  a  combination  of  fares  between  intervening 
points,  the  conductor  was  justified  in  ejecting  the  passenger, 
upon  his  refusal  to  voluntarily  leave  the  car. 

Arbuckle  v.  State,  444, 447  (3) . 
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6.  Damages  to  Freight, — Failure  to  Allow  or  Reject  Claim, — 
Compladnt. — In  an  action  against  a  carrier,  under  Acts  1911 
p.  454»  §§3920b-3920h  Bums  1914,  for  failure  to  pay  or  reject, 
in  whole  or  in  part,  a  claim  for  damages  within  the  time  pro- 
vided in  the  statute,  it  is  not  essential  to  allege  the  faUure  of 
the  carrier  to  take  steps  for  the  preservation  of  the  goods 
shipped  or  to  give  notice,  etc.,  as  required  in  a  common-law  ac- 
tion for  damages  to  shipments. 

Clift  v.  Southern  B.  Co.,  472, 476  (3) . 

7.  Failure  to  Allow  or  Reject  Claim  for  Damages, — Action. — 
Complaint, — In  an  action,  under  Acts  1911  p.  454,  §§3320b- 
8320h  Bums  1914,  for  failure  of  the  carrier  to  pay  or  to  reject 
within  ninety  days  a  claim  for  damages  to  a  shipment  of  water- 
melons belonging  to  the  plaintiff,  a  complaint  showing  that  the 
carrier  received  the  shipment  in  good  Condition  from  the  plain- 
tiff's agents  to  be  delivered  to  the  consignee  upon  presentation 
of  a  bill  of  lading,  that  the  carrier  never  surrendered  the  bill 
of  lading  but  wrongfully  allowed  the  consignee  to  remove  a 
part  of  uie  melons  and  failed  to  notify  the  plaintiff  of  the  con- 
signee's refusal  to  accept  the  rest  until  after  they  had  spoiled, 
and  that  the  claim  was  filed  within  four  months,  was  suffi- 
cient to  bring  the  plaintiff  within  the  provisions  of  the  statute 
and  to  show  that  the  claim  was  not  fictitious. 

Clift  V.  Southern  R,  Co,,  472, 474, 476  (2) . 

8.  Rejection  or  Allowance  of  Freight  Claims, — Statute, — Validr 
ity.— The  act  of  1911  (Acts  1911  p.  454,  §§3920b-3920h  Bums 
1914),  providing  for  an  action  in  damages,  where  the  carrier 
neither  pays  nor  rejects  within  ninety  days  a  claim  for  freight 
lost  or  damaged,  so  far  at  least  as  the  initial  carrier  is  con- 
cerned, is  not  in  conflict  with  the  federal  or  the  state  Constitu- 
tion. Clift  V.  Southern  R,  Co.,  472, 473  (1) . 

9.  Filing  Schedule  of  Rates, — Effect. — ^Where  the  Railroad  Com- 
mission, prior  to  the  passage  of  Acts  1907  p.  454,  §5533  et  seq. 
Bums  1914,  and  after  a  hearing,  made  an  order  fixing  rates 
for  shipments  of  certain  classes  of  freight  over  a  division  of 
a  carrier's  lines,  the  rates  thereafter  fixed  in  a  schedule  and 
filed  by  the  carrier  in  accordance  with  such  act  do  not  govern, 
the  carrier  being  bound  by  the  commission's  order. 

Vandalia  R.  Co,  v.  Schnull,  87, 101  (16) . 

10.  Order  of  Railroad  Commission, — Statute, — Retroactive  Ef- 
fect,— Section  7  of  the  act  of  1907  (Acts  1907  p.  454,  amending 
Acts  1905  p.  83)  did  not  limit  the  life  of  an  order  of  the  Rail- 
road Commission  fixing  rates  entered  in  1906,  under  the  act  of 
1905,  since  the  amending  act  of  1907  was  not  retroactive. 

Vandalia R.  Co,  v.  Schnull,  87, 92  (7) . 

1 1 .  Rates, — Statutes, — Reasonableness, — Presumption. — Legisla- 
tion ftxing  rates  is  presumed  to  be  reasonable,  and  this  pre- 
sumption prevails  until  all  the  facts  showing  the  contrary  ap- 
pear, although  no  hearing  was  had  before  its  passage,  and  a 
much  stronger  presumption  obtains  in  favor  of  an  order  of  the 
Railroad  Commission,  under  Acts  1905  p.  83,  after  a  trial  be- 
tween the  parties  actually  interested;  hence  a  showing  by  a 
carrier  that  rates  over  a  part  of  its  line  for  transporting  par- 
ticular classes  are  not  remunerative  is  not  sufficient,  the  burden 
being  upon  the  carrier  to  exclude  other  facts  bearing  on  the 
question.  Vandalia  R.  Co.  v.  Schnull,  87, 100  (14) . 

Vol.  188—47 
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12.  Rates,  —  Orders.  —  VacatiatL  —  Statute, — Construction. — ^An 
order  of  the  Railroad  Commission,  under  Acts  1905  p.  33,  fix- 
ing rates,  did  not  exhaust  the  commission's  powers  and,  though 
affirmed  on  appeal,  the  commission  could  have  made  a  new 
order  in  the  interest  of  changing  needs  of  the  public  welfare, 
unless  prevented  by  the  act;  hence  an  order  so  affirmed  did  not 
become  perpetual,  so  as  to  warrant  a  construction  of  the  amend- 
ing act.  Acts  1907  p.  454,  §5433  et  seq.  Bums  1914,  which 
limited  the  life  of  existing  orders,  as  being  remedial  and  retro- 
active. Vandalia  R.  Co.  v.  Schnull,  87, 93  (11) . 

13.  Rates. — Order  of  Railroad  Commission. — Enforcement. — 
That  the  Railroad  Commission  is  empowered,  tmder  Acts  1905 
p.  83,  as  amended  by  Acts  1907  p.  454,  §5533  et  seq.  Bums  1914, 
to  enforce  its  orders  imports  neither  expressly  nor  by  implica- 
tion that  the  parties  to  a  proceeding  by  shippers,  involving  rea- 
sonableness of  rates,  may  not  use  an  order  fixing  rates  as  an 
element  of  evidence  in  an  effort  to  enforce  existing  rights  at 
common  law.  Vandalia  R.  Co.  v.  Sehnull,  87, 91, 92  (5) . 

14.  Rates. — Reasonableness. — If  a  carrier  receives  in  the  aggre- 
gate a  fair  remuneration,  notwithstanding  the  rates  on  part  of 
its  business  are  not  remunerative,  it  has  no  basis  for  complaint ; 
hence  a  hearing  involving  fairness  of  rates  on  a  part  of  its  line 
is  not  properly  confined  to  particular  rates  and  actual  cost  in 
carrying  the  classes  specified  on  such  part  of  the  line. 

Vandalia  R.  Co.  v.  Schnull,  87, 96, 99  (13) . 

15.  Rates. — Reasonableness. — A  carrier  is  entitled  to  fair  re- 
muneration on  all  its  investments  and  property,  and  for  this  it 
undertakes  to  reasonably  serve  in  the  capacity  chosen  by  it. 

Vandalia  R.  Co.  V.  Schnull,  87, 96  (12) . 

16.  Regulation  of  Rates. — Police  Power. — Orders  of  the  state, 
through  the  Railroad  Commission,  regulating  the  rates  of  car- 
riers .are  an  exercise  of  the  state's  public  welfare  power. 

Vandalia  R.  Co.  v.  SchnvU,  87, 93  (9) . 

17.  Regulation  of  Rates. — Constitutional  Provisions. — The  state 
is  restrained  by  the  Constitution  from  arbitrary  action  by  the 
legislature  or  by  agency  of  the  Railroad  Commission  in  fixing 
rates  charged  by  carriers;  but  there  is  a  wide  field  of  discre- 
tion in  the  legislature  or  the  commission. 

Vandalia  R.  Co.  v.  SchnuU,  87, 101  (15) . 

18.  Rights  of  Shippers. — Regulations. — Statute. — The  act  creat- 
ing the  Railroad  Commission,  Acts  1905  p.  83,  as  amended  by 
Acts  1907  p.  454,  §5533  et  seq.  Bums  1914,  does  not  create  a 
new  right  of  shippers  to  reasonable  service  and  reasonable 
rates,  but  only  a  new  remedy  for  an  existing  right. 

Vandalia  R.  Co.  v.  Schnull,  87, 91  (3) . 

19.  Rights  of  Shippers. — Common  Law. — At  common  law  ship- 
pers were  entitled  to  reasonable  service  and  reasonable  rates, 
which  rights  were  enforceable  at  law  and  in  equity. 

Vandalia  R.  Co.  v.  SchnuU,  87, 90  (2) . 

20.  Rights  of  Shippers. — Remedies. — Statute. — The  act  creating 
the  Railroad  Commission  and  empowering  it  to  enforce  its 
orders.  Acts  1905  p.  83,  as  amended  by  Acts  1907  p.  454,  §5533 
et  seq.  Bums  1914,  does  not  prevent  the  enforcement  by  ship- 
pers of  rights  at  common  law  or  in  equity,  s|nce  the  remedies 
provided  in  the  act  are  cumulative  and  not  exclusive. 

Vandalia  R.  Co.  v.  Schnull,  87, 91, 92  (6) . 
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21.  Through  Routes  and  Joint  Rates. — Rights  of  Public, — Evi' 
dence, — ^Where  the  evidence  tended  to  show  that  a  private  com- 

S^any  would  be  the  principal,  if  not  the  sole,  beneficiary  of 
oint  rates,  between  a  short  freight  line  and  a  through  rail- 
road, which  were  sought  in  a  petition  before  the  Public  Serv- 
ice Commission,  the  trial  court  was  justified,  on  appeal  from 
an  order  granting  joint  rates,  in  annulling  the  order  of  the 
commission  on  the  grounds  that  it  was  not  required  for  the 
benefit  of  the  shippers  and  receivers  of  freight. 
Public  Service  Commission  v.  Cleveland,  etc.,  R.Co.,  197, 203  (4) . 

22.  Duty  to  Prospective  Passenger, — Boarding  Moving  Car, — 
The  defendant  street  car  company  owed  the  plaintiff  no  duty 
as  to  the  smoothness  of  its  tracks  over  a  railroad  crossing  while 
he  was  attempting  to  board  a  moving  car.  the  crossing  being 
a  point  where  ordinary  prudence  would  dictate  that  the  car 
should  be  kept  moving. 

Mishler  v.  Chicago,  etc.,  R.  Co.,  189, 197  (5) . 
CASES— 

Reported,  p.  iii;  ciUed,  p.  vi. 

Disapproved,  see  Criminal  Law  37;  Negligence  8. 

Distinguished,  see  Criminal  Law  44,  68;  PUBUC  Lands. 

Explained,  see  Constitutional  Law  10. 

Overruled,  see  Appeal  28;  Public  Lands, 

CEMETERIES— 

See  also  Dedication. 

Public. — Care  and  Madntenaaice  by  Tovmship. — ^Where  land  was 
deeded  to  a  township  for  a  public  cemeteiy,  and  the  deed  was 
duly  accepted,  and  the  township  has  sufficient  funds  to  pay  for 
its  maintenance  without  violating  any  limitation  upon  its  power 
to  incur  debt,  the  advisory  board  may  be  compelled,  under 
§§4438,  4438a  Bums  1914,  Acts  1913  p.  290,  to  appropriate, 
and  the  trustee  to  expend,  funds  for  the  maintenance  thereof, 
under  a  showing  that  the  trustee,  having  no  appropriation  for 
the  purpose,  refuses  to  ask  the  advisory  board  therefor,  and 
the  advisory  board  refuses  to  make  any  appropriation  for  the 
purpose.  Sell,  Trustee,  v.  State,  ex  reL,  671, 674  (4) . 

CHARACTER— 

See  Criminal  Law  57. 

Of  codefendants,  evidence,  see  Criminal  Law  31. 

CHASTITY— 

Want  of,  evidence,  admissibility,  see  Rape  2. 

CHECKS— 

Drawing  of,  by  bank  official  without  credit,  see  Bankc  and 
Banking. 

CITIES— 

See  Municipal  Corporations. 

CLASSIFICATION— 

Legislative  power,  see  CoNSxrnjTiONAL  Law  1,  2. 
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COCONSPIRATORS— 

Declarations,  admissibility,  see  Criminal  Law  30. 

CODiaL— 

See  Wills. 

COLLATERAL  ATTACK— 
See  JXHWMENT  2. 

COLLEGES  AND  UNIVERSITIES— 

1.  Appropriatioru.. — Statute, — Construction^ — ^The  apprapriations 
for  the  departments  of  agpricultural  extension  and  exi>eriment 
work  in  pursuance  of  federal  acts  are  sufficiently  permanent 
to  be  within  §4  of  the  savine  clause  of  the  Mill  Tax  Act  (Acts  . 
1913  p.  605),  and  are  therefore  exempt  from  the  provisions  of 
the  act  limiting  appropriations  to  the  university. 

Jndiancb State  Board  of  Finance  v.  Sta^e,  ex  reL,  36, 53  (9) . 

2.  Appropria44on8. — Statute.— Construction, — ^The  federal  appro- 
priations for  the  agricultural  experiment  and  extension  depart- 
ments of  Purdue  University  may  be  terminated  by  the  act  of 
the  state,  and  this  fact  warrants  a  construction  of  the  saving 
clause  in  S4  of  the  Mill  Tax  Act  (Acts  1913  p.  505)  as  apply- 
ing to  such  appropriations,  but  not  necessarily  to  the  state  ap- 
propriations. 

Indiana  State  Board  of  Finance  v.  State,  ex  reL,  36, 51, 53  (8) . 

3.  Appropriations. — Statute, — Construction, — ^That  §4  of  the  Mill 
Tax  Act  (Acts  1918  p.  505),  limiting  appropriations  to  Purdue 
University,  was  to  cut  off  appropriations  for  buildings  and 
other  special  purposes,  but  not  the  previously  established  ap- 
propriations for  the  departments  of  agricultural  extension  and 
experiment  work,  is  indicated  by  the  fact  that  the  legislature 
granted  the  university  an  appropriation  greatly  in  excess  of 
the  amount  demanded  and  provided  that  any  surplus  should 
not  revert  to  the  state  but  should  be  used  for  new  buildings, 
a  request  for  specific  appropriations  for  new  buildings  having 
been  denied. 

Indiana  State  Board  of  Finance  V.  State,  ex  reL,  36, 50  (7)  • 

4.  Appropriations. — Statute. — Construction. — ^The  mention  in  the 
Mill  Tax  Act  of  1913  (Acts  1913  p.  505)  of  the  departments 
of  Indiana  University  and  the  omission  to  mention  the  differ- 
ent departments  of  Purdue  University  indicate  that  the  agri- 
cultural extension  Und  experiment  station  departments  of  the 
latter  were  excluded  from  the  use  and  benefit  of  the  mill  tax. 

Indiana  State  Board  of  Finance  v.  State,  ex  reL,  36, 49  (6) . 

5.  Appropriations.-— The  Mill  Tax  Act  (Acts  1913  p.  505),  limit- 
^S  appropriations  to  Purdue,  does  not  affect  the  appropriations 
to  the  Agricultural  Experiment  Station  provided  in  the  Hog 
Cholera  Act  (Acts  1913  p.  333)  and  in  the  act  relative  to  in- 
spection of  creameries  (Acts  1913  p.  920,  §6866a  Bums  1914), 
this  construction  being  manifest  from  the  fact  that  the  latter 
became  effective  on  its  passage — ^five  days  after  the  approval 
of  the  Mill  Tax  Act — and  neither  was  payable  to  the  university 
proper. 

Indiana  State  Boao'd  of  Finance  v.  State,  ex  reL,  36, 47, 49  (5) , 

6.  Appropriations. — Statute. — Construction. — ^In  limiting  appro- 
priations to  Purdue  University  by  the  Mill  Tax  Act  (Acts  1913 
p.  505),  the  legislature  did  not  intend  to  exclude  appropriations 
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made  in  earlier  acts  to  the  departments  of  agricultural  exten- 
sion and  experiment  work,  since  the  legislature,  at  tbe  same 
session,  created  other  such  departments,  and  made  appropri- 
ations therefor  to  operate  in  the  future,  notwithstanding  the 
limitations  in  the  tax  act. 

Indiana  State  Boa/rd  of  Finance  v.  State^  ex  reL,  86, 46  (4). 

7.  Appropriations, — Agricultural  Experiment  Station. — ^The  Mill 
Tax  Act  (Acts  1913  p.  505),  limiting  appropriations  to  Purdue 
University,  does  not  prevent  the  payment  to  the  university  of 
the  appropriation  of  |75,000  for  the  Agricultural  Experimoit 
Station  provided  in  Acts  1D09  p.  403,  since  the  act  makes  the 
universify  only  a  trustee  for  the  experiment  station,  which  was 
originally  provided  for  by  act  of  Congress  of  March  2,  1881 
(§8878  et  seq.  U.  S.  Comp.  St  1916),  appropriating  funds  to 
the  state  for  such  purpose. 

Indiana  State  Board  of  Finance  V.  State,  ex  rel,  36|  44, 46  (3) . 

8.  Appropriations. — Statute, — Construction, — ^Though  the  Mill 
Tax  Act  (Acts  1913  p.  505),  which  limited  appropriations  to 
Purdue  University,  provided  a  larger  increase  for  the  university 
than  the  officials  asked  for,  the  act  did  not  terminate  the  ap- 
propriation for  agricultural  extension  work  provided  in  the  act 
of  1911  (Acts  1911  p.  80),  otherwise  there  would  be  no  amount 
fixed  for  such  work  and  the  bureau,  continued  by  law  in  charge 
thereof,  would  have  no  fund  except  at  the  discretion  of  the 
university  trustees,  who,  under  the  law,  constitute  only  a  part 
of  the  governing  body  of  the  extension  department,  and  uieir 
powers  were  not  increased  by  the  tax  act. 

Indiana  State  Bocurd  of  Finance  v.  State,  ex  rel,  36, 48  (2) . 

9.  Appropriations, — Statute, — Construction, — ^The  Mill  Tax  Act 
(Acts  1913  p.  505),  limiting  appropriations  to  Purdue  Univer- 
sity, did  not  repeal  the  act  of  1913  appropriating  to  the  uni- 
versity $30,000  for  greenhouse,  $28,000  tor  a  new  dairy  building, 
and  $125,000  for  the  purchase  of  additional  farm  land  for  the 
ag^ricultural  department,  since  such  sums  under  the  tax  act 
would  not  have  become  available  until  the  year  following,  and 
there  was  immediate  need  therefor. 

Indiana  State  Board  of  Finance  V.  State,  ex  rel.,  86, 53  (10)  • 

10.  Appropriations, — Purdue. — Agricultural  Extension. — ^The  act 
of  1911  (Acts  1911  p.  80),  appropriating  $30,000  to  Purdue 
University  for  agricultural  work,  like  the  similar  acts  of  1889, 
1901  and  1907  that  it  repealed,  was  not  passed  for  the  mainte- 
nance of  the  university  proper,  but  only  constituted  its  officials 
as  part  of  the  body  having  charge  of  the  expenditure  of  S€dd 
sum  in  the  interest  of  agricultural  experiment  work,  etc. — a 
purpose  independent  as  to  funds  and  as  to  the  extent  of  the 
work;  hence,  such  appropriation  was  not  terminated  by  the 
Mill  Tax  Act  (Acts  1913  p.  505),  which  limited  appropriations 
to  the  university  to  a  specified  amount. 

Indiana  State  Board  of  Finance  v.  State,  ex  rel,  36, 40, 42, 43  (1) . 

COMMISSIONERS- 

Highway,  power,  qualification,  see  Highways  4,  5,  9. 

County,  disqualification,  when  compelled  to  act,  see  Highways  9. 

COMMISSIONS— 

See  BR0KEB& 
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COMMON  LAW— 

See  Carriers  19;  Criminal  Law  2. 

Action,  forms,  see  Action  1. 

Indictment  for  conspiracy,  see  Conspiracy  7. 

COMPENSATION— 

See  Eminent  Domain. 

COMPLAINT— 

See  Pleading. 

CONCLUSIONS— 

See  Banks  and  Banking  2;  Criminal  Law  26;  Evidence  5;  In- 
dictment AND  Information  25;  Puiading  4;  Trial  4,  5. 

CONSPIRACY— 

See  also  Indictment  and  Information  6-10;  Beceiving  Stoi£N 
Goods  1. 

1.  Acta  of  Cocanapiratars, — Joining  Existing  Conspiracif* — One 
who  connects  himself  with  an  existing  conspiracy  and  joins  in 
carrying  out  the  common  purpose  and  desipfn  will  be  deemed 
in  law  a  party  to  every  act  which  had  before  been  done  by 
the  others  and  which  may  afterwards  be  done  by  any  of  the 
others  in  furtherance  of  the  design. 

Roberta  v.  State,  713, 718  (7) . 

2.  Existence  of.  —  Joining  Conapircusy.  —  Jury  Qtiestiona. — 
Whether  certain  d^endants  entered  into  a  common  purpose  or 
design  to  commit,  or  to  procure  to  be  committed,  the  crime 
charged,  and  whether  another  connected  himself  with  such  com- 
mon purpose,  were  questions  of  fact  for  the  jury. 

Eo&ertsv.  State,  718, 721  (9). 

3.  Exiatenee  and  Nature. — ^The  existence  or  nature  of  a  conspir- 
acy cannot  be  established  by  the  acts  or  declarations  of  one 
conspirator  in  the  absence  of  the  others,  unless  the  acts  or 
declarations  were  in  themselves  in  execution,  or  for  the  promo- 
tion, of  the  common  design.  Roberta  V.  StcUe,  713, 721  (8) . 

4.  Indictment. — Solicitation  of  Bribea.-^-Overt  Aeta4 — ^An  indid>- 
ment  for  conspiracy  to  solicit  bribes  in  violation  of  §§2647, 
2378  Bums  1914,  Acts  1905  p.  584,  §§641,  477,  need  not  show 
overt  acts  done  in  pursuance  of  the  conspiracy. 

WiUiaim  v.  State,  283, 298  (5) . 

5.  Indictment. — Sufficiency. — ^Ar  indictment  for  conspiracy, 
under  §2647  Bums  1914,  Acts  1905  p.  584,  §641,  to  be  iooA  as 
against  a  motion  to  quash,  must  not  only  state  facts  showing 
the  conspiracy,  but  must  also  charge  the  felony  with  the  same 
particularity  as  though  the  accused  were  to  be  tried  for  the 
felony  alone.  WHMam^  v.  State,  283, 288  (1)  • 

6.  Indictment. — Sufficiency. — Charging  Civilly  Unlawful  Act — 
In  a  prosecution  for  conspiracy,  an  indictment  charging,  as  the 
object  of  the  conspiracy,  the  commission  of  a  civilly  unlawful 
act,  though  such  act  is  closely  and  logically  related  to  another 
that  is  criminal,  is  insufficient  under  §2647  Bums  1914,  Acts 
1905  p.  584,  §641,  defining  conspiracy  as  the  uniting  or  the 
combining  of  persons,  etc,  to  commit  a  felony. 

Hinahaw  v.  State,  147, 151  (4) . 
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CONSPIRACY— Continned. 

7.  Indictment  at  Common  Law. — ^At  common  law,  a  conspiracy 
to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  criminal  means, 
was  indictable.  Hinshaw  v.  State,  147, 152  (6) . 

8.  Indictment, — Sujjicieney, — Inference. — ^The  gist  of  a  criminal 
offense  must  be  stated  in  direct  and  i>ositive  terms;  hence,  in 
a  prosecution  for  con^iracy,  under  §2647  Bums  1914,  Acts 
1905  i».  584,  §641,  an  indictment  containing  words  that  show 
the  object  of  the  conspiracy  to  be  nothing  more  than  the  civilly 
unlawful  act  of  fraud,  though  such  words  could  be  used  to  state 
the  gist  of  the  purposed  offense  as  that  of  false  pretense,  can- 
not be  held  sufficient  as  charging  the  purposed  offense  substan- 
tially in  the  language  of  the  statute. 

Hinshaw  v.  State,  147, 152  (5) . 

9.  To  Commit  Felony.— Indictment.^TJnder  §2647  Bums  1914, 
Acts  1905  p.  584,  §641,  an  indictment  for  conspiracy  to  com- 
mit a  felony  must  charge  the  purposed  felony  as  specifically 
as  though  the  defendant  were  on  trial  for  that  felony. 

Hinshaw  v.  State,  147, 150  (2). 

10.  To  Commit  Felony. — Bribery. — Indictment, — Sufficiency. — 
Failure  to  State  Nam^s  of  Persons  to  be  Solicited. — ^An  indict- 
ment of  a  deputy  prosecuting  attorney  and  other  officers  under 
§§2647,  2378  Bums  1914,  Acts  1905  p.  584,  §§641,  477,  charg- 
ing that  many  persons  were  engaged  in  operating  gambling 
places,  etc,  in  violation  of  law  and  that  the  defendants  "did 
then  and  there  feloniously  and  knowingly  unite,  combine,  con- 
spire and  confederate  together"  to  solicit  bribes  from  persons 
engaged  in  such  unlawful  businesses  or  who  might  thereafter 
be  so  engaged,  was  sufficient  as  a  charge  of  the  crime  under  the 
statute,  altiiough  it  did  not  allege  that  the  conspirators  knew 
of  specific  violations  or  that  they  knew  the  names  of  persons 
actually  engaged  in  such  businesses,  since  the  conspiracy  sought 
to  be  charged  was  the  combination  of  two  or  more  persons 
by  some  concerted  action  to  accomplish  an  act  or  purpose  de^ 
fined  by  statute  as  a  felony,  and  the  crime  was  complete  when 
the  unlawful  confederation  was  formed  to  do  the  acts  charged. 

WiUiama  v.  StaU,  283, 292  (3) . 

11.  To  Defraud. — Indictment. — False  Pretences. — ^In  a  prosecu- 
tion for  conspiracy,  the  allegation  that  the  defendants  ''did 
*  *  *  conspire  ♦  ♦  ♦  designedly  with  the  intent  to 
cheat  and  defraud    *    ♦    ♦    by  inducing^  and  procuring    ♦     * 

by  then  and  there  feloniously,  knowingly,  designedly  and 
alsely  pretending,  representing  and  giving  out"  was  insuffi- 
cient to  charge  a  conspiracy  to  commit  the  crime  of  false  pre- 
tense, under  §2647  Bums  1914,  Acts  1905  p.  584,  §641,  since 
"cheating"  and  "defrauding"  are  broader  terms  than  "false 

gretense,     and  include  not  only  the  crimes  of  false  pretense 
ut  also  all  civil  frauds.  Hinshaw  v.  State,  147, 151  (3) . 

12.  To  Embezzle. — Indictment. — ^An  indictment  of  defendants, 
who  were  officers  of  a  bank,  for  conspiracy,  under  §2647  Bums 
1914,  Acts  1905  p.  584,  §641,  to  commit  the  crime  known  as 
bankers'  embezzlement  as  defined  by  §2294  Burns  1914,  Acts 
1907  p.  14,  was  insufficient,  where  it  failed  to  state  that  de- 
posits, alleged  to  have  been  feloniously  and  fraudulently  taken 
and  received  by  the  defendants,  were  so  taken  and  received  in 
their  capacity  as  officers  of  the  insolvent  bank. 

Hinshaw  v.  State,  147, 156  (9) . 
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13.  Merger  in  Crime  ComanittecL — ^Wbere  an  indictment  charges 
a  conspiracy  and  also  an  overt  act  which  in  itself  is  criminal, 
the  conspiracy  is  not  merged  in  the  higher  offense,  in  case  the 
defendant  is  placed  on  trifd  upon  the  charge  of  conspiracy  only. 

Williama  v.  StaU,  283, 296  (12) . 

14.  Soliciting  Bribes, — Ownership  of  Money, — Indictment. — An 
indictment  of  a  deputy  prosecuting  attorney  and  other  officials 
for  conspiracy  to  solicit  bribes,  under  §§2647,  2378  Bums  1914, 
Acts  1905  p.  584,  §§641,  477,  need  not  directly  allege  that  the 
money,  etc,  was  tiie  property  of  the  persons  to  be  solicited, 
in  view  of  Uie  well-defined  meaning  of  the  word  ''bribe." 

TFi^Ziafiwv.  State,  283, 295  (10). 

CONSTITUTIONAL  LAW— 

See  also  Eminent  DoBiAiN;  Statutes. 

1.  Classification, — Legislative  Power, — ^The  legislature  has  power 
to  make  a  reasonable  classification  of  persons  for  purposes  of 
legislation,  and  to  determine  in  the  first  instance  what  classi- 
fication is  just  and  reasonable  in  view  of  the  purposes  of  the 
le^slation ;  and  the  classification  by  the  legislature  will  be  sus- 
tamed  by  the  court,  unless  it  is  so  manifestly  arbitrary  that 
reasonable  minds  could  not  differ  on  the  subject. 

Sperry  &  Hutchinson  Co,  v.  State,  173, 181,182  (6) . 

2.  Classification*  —  License,  —  Validity, — Trading  Stamps, — ^The 
classification  in  chapter  184,  Acts  1915  p.  674,  providing  for 
the  licensing  of  only  such  corporations  as  are  organized  for  the 
purpose  of  redeeming  trading  stamps,  etc,  in  cash  or  in  mer- 
chandise not  the  product  of  its  own  manufacture,  and  applying 
in  like  manner  to  individuals  so  engaged,  but  not  applying  to 
other  corporations  or  persons,  is  so  arbitrary  and  unreasonable 
as  to  render  the  act  void  under  the  fourteenth  amendment  to 
the  federal  Constitution  and  under  Art.  1,  §23,  of  the  state 
Constitution,  since  the  public  morals  and  the  public  welfare,  in 
the  interest  of  which  such  a  classification  must  be  made,  would 
be  no  more  injuriously  affected  by  the  business  conducted  by 
one  class  tiian  by  that  of  the  other. 

Sperry  &  Hutchinson  Co.  v.  State,  173, 181  (7) . 

8.  Due  Proeess^-State  Statute, — ^A  state  law  that  would  have 
the  effect  by  its  enforcement  of  depriving  a  citizen  of  his  prop- 
erty without  due  process  of  law  would  be  void  as  violative  of 
the  fourteenth  amendment  of  the  federal  Constitution,  since 
such  amendment  is  prohibitive  on  the  several  states  in  respect 
to  the  rights  of  citizens  therein  guaranteed. 

Wright  V.  House,  247,  252  (2). 

4.  Due  Proeess,r^Regulaticn  of  Trading  Stamps, — ^Legislation 
regulating,  and  requiring  a  license  for,  the  handling  of  trad- 
ing stamps  is  not  such  an  interference  with  the  rights  of  citi- 
zens to  pursue  a  legitimate  business  or  a  lawful  calling  as 
to  be  a  denial  of  due  process  of  law  within  the  meaning  of  §1 
of  the  fourteenth  amendment  to  the  federal  Constitution. 

Sperry  &  Hutchinson  Co,  v.  State,  173, 178  (2) . 

5.  Eminent  Domain, — Due  Process, — Compensation, — ^The  fifth 
amendment  to  the  federal  Constitution  applies  only  to  tiie  fed- 
eral government;  hence,  a  state  statute  cannot  be  held  invalid 
on  the  ground  that  it  conflicts  with  such  amendment. 

Wright  v.  House,  247, 252  (1). 
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CONSTITUTIONAL  LAW— Omtmaed. 

6.  Indictments. — Sufficiency. — Rights  of  Accused. — ^TKe  words 
''nature  and  cause  of  the  accusation"  as  used  in  Art.  1,  §13, 
of  the  Constitution,  relative  to  the  rights  of  one  accused  of 
crime,  mean  that  the  gist  of  the  oifoise  shall  be  charged  in 

.  direct  and  unmistakable  terms.     Hinshaw  v.  State,  147, 154  (8) . 

7.  Judicial  Power^ — Legislative  Power. — Taaatunu — If  the  exer- 
cise of  the  taxing  power  in  any  instance  is  regarded  by  the 
people  as  unwise,  unjust  or  oppressive,  the  remedy  must  be 
sought  through  legislative  action,  the  judicial  department  being 
I>owerless  to  grant  relief  on  such  grounds. 

Wright  v.  House,  247, 257  (11) . 

8.  Legislative  Power. — ^Where  doubt  exists  as  to  whether  a  busi- 
ness is  subject  to  regulation  under  the  police  power,  the  de- 
termination of  the  Question  is  within  the  province  of  the  legis- 
lature; and  the  judgment  of  the  court  should  be  substituted 
for  that  of  the  legislature  only  where  the  legislation  is  purely 
arbitrary  and  without  reason. 

Sperry  &  Hutchinson  Co.  v.  State,  173, 179  (3) . 

9.  Legislative  Power. — Federal  Constitution. — Construction. — 
The  federal  Constitution  confers  on  Congress  certain  legis- 
lative power,  and  all  such  power  not  thus  conferred  is  re- 
served to  the  several  states.        Wright  v.  House,  247, 260  (19) . 

10.  Legislative  Power. — State  Constitution. — Construction. — ^The 
state  Constitution  carries  a  general  grant  of  legislative  power 
under  which  the  legislature  may  enact  any  law  on  any  subject, 
unless  the  power  is  limited  or  denied  by  other  express  provi- 
sions; the  cases  of  Ellingham  v.  Dye  (1912),  178  Ind.  336,  and 
Bennett  v.  Jackson  (1917),  186  Ind.  533,  which  seem  to  recog- 
nize a  residue  of  i>ower  abiding  in  the  people,  must  be  confined 
in  their  scope  to  legislation  that  would  deny,  limit  or  impair 
the  inherent  and  indefeasible  right  of  the  people  to  alter  their 
government  by  the  adoption  of  a  new  constitution. 

Wright  v.  House,  247, 259, 260, 261  (18) . 

11.  Legislative  Power. — Encroachment  on  Judiciary. — Rules  of 
Court. — The  Supreme  Court  has  power  to  make  its  own  rules 
as  to  briefs  and  as  to  the  conduct  of  business  before  the  court, 
and  §3,  Acts  1917  p.  523,  in  so  far  as  it  refers  to  rules  relative 
to  the  sufficiency  of  briefs  and  the  pointing  out  of  defects 
therein,  is  void.  Solimeto  v.  State,  170, 171  (2) . 

12.  Necessity  for  Judicial  Action. — ^The  Supreme  (^ourt  will  not 
pass  on  constitutional  questions  that  are  hypothetical,  nor  de- 
termine the  validity  of  a  legislative  act  when  such  determina- 
tion is  not  necessary  to  disi>ose  of  the  cause. 

Poet,  Trustee,  v.  State,  ex  rel,  55, 60  (8) . 
18.    Police  Power. — Statutes. — ^The  state  never  separates  itself 
from  the  exercise  of  its  public  welfare  power  unless  by  clear 
expression  of  intention  to  do  so. 

Vandalia  R.  Co.  v.  Schnull,  87, 93  (10) . 
14.    Police  Power. — Trading  Stamps* — ^The  practice  of  furnish- 
ing, usine  and  redeeming  trading  stamps  is  subject  to  regula- 
tion and  license  under  the  police  power  of  a  state. 

Sperry  &  Hutchinson  Co.  v.  State,  173, 177  (1) . 

16.    Pa/rk  Improvements. — Statute. — Privileges  and  Immunities. 

— ^The  act  of  1911  relative  to  the  department  of  public  parks 

in  cities  of  the  first  and  second  classes,  Acts  1911  p.  231,  §8748 

et  seq.  Bums  1914,  under  which  an  assessment  district  was 
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formed  to  pay  the  cost  of  a  boulevard  improvement  by  the  city 
of  Indianapolis,  including  property  outside  tiie  city  limits,  is 
not  unconstitutional  on  the  ground  that  it  grants  privileges 
or  inununities  to  the  citizens  of  such  city  which  on  the  same 
terms  do  not  belong  equally  to  the  owners  of  assessed  property 
outside  the  city.         City  of  Indianapolis  v.  Bryan,  586, 591  (7) . 

16.  Statutes. — Validity. — Presumption. — An  act  of  the  legisla- 
ture which  has  not  been  judicially  declared  unconstitutional  or 
invalid  is  presumed  to  be  a  valid  law. 

Felker  v.  CaldweU,  364, 367  (2) . 

17.  State  Highway  Comnnssion. — Judicial  Power. — ^The  State 
Highway  Act  (Acts  1917  p.  253),  which  creates  a  highway 
commission,  is  not  open  to  llie  objection  that  it  confers  powers 
of  a  judicial  nature  upon  a  body  that  is  administrative  in  its 
character.  WriglU  v.  House,  247, 262  (21 ) . 

18.  Validity  of  Act. — AppeaL — Objection. — ^The  objection  that  an 
act  invades  "the .  reserved  power  of  the  people"  is  indefinite, 
and  unless  the  provision  of  the  Constitution  containing  such 
reservation  is  pointed  out,  the  Supreme  Court  will  assume  that 
the  term  is  used  with  reference  to  some  supposed  governmental 
power  that  the  people  impliedly  reserved  unto  themselves  when 
the  Constitution  was  adopted.      W right  y.  House,  2^1,2^^  (17). 

CONSTRUCTION— 

Of  statutes,  see  Constitutional  Law;  Statutes. 
Of  wills,  see  Wiixs. 

CONTEMPT— 

1.  Indirect.— What  Constitutes.— TJnder  |1044  Bums  1914,  §1009 
R.  S.  1881,  the  publication  of  an  unjustifiable  criticism  of  a 
court,  even  though  inaccurate  or  false  and  prompted  by  mali- 
cious motives,  does  not  constitute  contempt,  where  the  matter 
had  been  fully  disposed  of  before  the  criticism  was  publi^ed. 

Zuver  v.  State,  60, 62  (1) . 

2.  Purging  of,  hy  Answer. — ^When  one  undertakes  to  purge  him- 
self by  a  verified  answer  in  a  proceeding  for  indirect  contempt, 
the  facts  alleged  must  be  treated  as  true,  and,  if  the  facts  so 
alleged  under  oath  are  sufficient  to  show  that  no  contempt  was 
committed,  the  defendant  must  be  disdiarged,  although  he  may 
be  prosecuted  for  perjury  if  the  answer  is  false. 

Zuver  v.  State,  60, 63  (2) . 

CONTINUANCE— 

See  Criminal  Law  42-48, 86. 

CONTRACTORS— 

See  Bridges;  Contracts  3;  Munictpal  Corporations  6-10, 12-18. 

CONTRACTS-. 

See  also  Assignments;  Brokers;  Deeds;  Drains  7;  Fraud  1-4; 
Municipal  Corporations  8-10;  Names;  Principal  and  Surety. 

1.  In  Violation  of  Statute. — Recovery. — There  can  be  no  recovery 
on  a  contract  made  in  violation  of  a  statute  as  between  the 
parties  thereto,  the  violation  of  which  is  prohibited  by  a  pen- 
alty.  Homing  v.  McGUl,  332, 334  (1) . 
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2.  Performamce, — Defenses. — Act  of  God.— Where  an  obligation 
is  imposed  by  law,  a  failure  of  performance  thereof  that  is  due 
to  an  act  of  God  will  be  excused;  but  where  a  party  by  con- 
tract creates  an  absolute  and  unconditional  obligation,  the  per- 
formance of  which  rests  on  himself,  he  is  bound  to  perform 
or  to  answer  in  damages,  notwithstanding  any  act  of  God  or 
inevitable  accident,  because  he  might  have  provided  against 
such  contingencies.  Prather  v.  Latshaw,  204, 210  (2) . 

3.  Perfonnanee. — Defenses, — Act  of  God. — ^An  unprecedented 
flood  that  did  not  render  impossible  the  performance  of  a  con- 
tract for  the  construction  of  a  ditch  and  levee,  though  it  dam- 
aged the  work  already  done,  did  not  excuse  the  contractor  from 
the  completion  of  the  contract. 

Prather  v.  Latshaw,  204, 209  (1) . 

4.  Sale  and  Warranty. — ^A  contract  for  the  sale  of  a  chattel  and 
a  warranty  thereof  which  are  executed  at  the  same  time  con- 
stitute one  contract.     Crouch  &  Son  v.  Pa/rker,  660, 663, 666  (2) . 

CONTRIBUTORY  NEGLIGENCE— 

See  Master  and  Servant  4-7;  Negligence  2,  3,  15. 

COUNSEL— 

Absence,  continuance,  see  Criminal  Law  42. 
Misconduct,  see  Appeal  86. 

COURTS— 

See  also  Appeal;  Contempt;  Judges. 

Rules,  power  to  make,  see  Constitutional  Law  11. 

1.  Decisions. — Federal  Supreme  Court. — Effect  on  State  Courts. 
— A  decision  of  the  federal  Supreme  Court  sustaining  the  valid- 
itv  of  a  state  statute,  though  not  binding  on  the  state  courts, 
where  the  statute  is  attacked  as  being  in  conflict  with  a  similar 
provision  in  a  state  constitution,  is  strongly  persuasive  as 
authority  and  is  generally  followed. 

Sperry  &  Hutchinson  Co.  v.  State,  173, 179  (5) . 

2.  Discretion. — Appointment  of  Special  Prosecutor. — Though  no 
statute  expressly  authorizes  the  appointment  of  a  special  prose- 
cuting attorney  to  appear  before  the  grand  jury,  or  to  assist 
the  prosecuting  attorney  in  the  trial  of  crmiinal  cases,  the 
courts  having  g^eral  jurisdiction  of  criminal  matters  has  the 
inherent  power  in  their  discretion  to  appoint  an  attorney  to 
assist  the  prosecuting  attorneys  in  the  trial  of  criminal  cases. 

Williams  v.  State,  283, 301  (19) . 

3.  Jurisdiction. — Constitutional  Questions. — ^The  Supreme  Court 
has  jurisdiction  of  an  appeal  challenging  the  validity  of  a  stat- 
ute as  being  in  conflict  with  the  federal  and  state  Constitutions. 

Kilgore  v.  Templer,  675, 682  (4) . 

4.  Construction  of  Federal  Constitution. — Supreme  Court  Opin- 
ions.— The  construction  placed  upon  the  provisions  of  the  fed- 
eral Constitution  by  the  Supreme  CoUrt  of  the  United  States 
is  adopted  by  the  courts  of  the  several  states. 

Sperry  &  Hutchinson  Co.  v.  State,  173, 179  (4), 
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5.  Opinions. — Precedents, — DictcL — Where  an  opinion  rests  upon 
two  distinct  grounds,  either  of  which  is  sufficient  to  support  the 
conclusion,  neither  ground  can  be  ignored  as  obiter  dictum. 

VandaUa  R.  Co.  v.  SchnuU,  87, 93  (8) . 

6.  Stare  Decisis. — Boundaries. — ^The  rule  that  a  conveyance  of 
land  bounded  by  a  lake  or  swamp  of  circular  or  irregular  form 
carries  title  to  submerged  land  within  the  limits  of  the  sub- 
division described  in  the  conveyance,  though  open  to  criticism, 
will  be  followed  under  the  doctrine  of  stare  decisis. 

ToUesUm  Club,  etc.  v.  Carson,  642, 655  (3) . 

CRIMINAL  LAW. 


I.    Naturi  akd  Eumbmtb  or  Cbimb 

AND  DsnNBBB  ZK  QeM>BAI.,  1-3. 

II.    FoBiCKB  Jmpardt,  4-7. 

III.  PBBUMIKARr  CoifFLAIl«T,  AmDATIT, 

Warrant,  Examinaiiok  and  Sum- 
mart  Trlo,  8-12. 

IV.  Arraionmrnt  and  PuAS,  13-19. 


V.  EVTDCNO— ADMmoiuR,  S(M1. 

VL  TxMR  Of  Trial  and  Coniindancb. 

42-4& 

VII.  Trial.  4»-65. 

Vin.  Motion  IN  Arrrbt,  M,  67. 

IX.  JUDGMBNT  AND  SSNISNCS,  68-71. 

X.  ArPBAL  AND  Error,  7^112. 


See  also  Arson;  Assault  and  Battery;  Banks  and  Banking; 
Bribery;  Conspiracy;  Embezzlement;  Grand  Jury;  Homi- 
cide; Indictment  and  Information;  Intoxicating  Liquors; 
Rape;  Receiving  Stolen  Goods. 

I.    Nature  and  Elements  of  Crime  and  Defenses  in  General. 

1.  Definition.— Vnder  §237  Bums  1914,  §237  R.  S.  1881,  all 
crimes  in  this  state  are  statutory. 

Hinshaw  v.  State,  147, 150  (1). 

2.  MansUmghter.  —  Definition. — Common-Law. — Construction. — 
Since  §2239  Bums  1914,  Acts  1905  p.  584,  §351,  defininfir  man- 
slaughter, was  adopted  bodily  from  the  common  law,  the  legis- 
lature must  have  intended  to  adopt  the  common-law  meaning 
pf  the  words  used.  DunviUey.  State,  S7S,S75  (1). 

8,  Self-Defense. — Eight  to  he  in  Place. — Defendants  Belief. — 
The  defendant's  belief  that  he  is  in  a  place  where  he  has  a  right 
to  be,  coupled  with  the  fact  that  he  is  so  suddenly  attacked 
with  a  deadly  weapon  that  there  is  no  opportunity  to  escape, 
perfects  a  right  of  self-defense;  the  belief  alone  goes  only  to 
rebut  his  bad  faith  in  bringing  on  the  conflict 

Colondro  v.  State,  588,  585  (1). 

II.    FORBiER  Jeopardy. 

4.  AequittdL — ^The  acquittal  of  an  accused  in  a  criminal  proceed- 
ing is  not  a  bar  to  a  second  prosecution  where  the  facts  neces- 
sary to  a  conviction  therein  would  not  necessarily  have  con- 
victed in  the  former  prosecution.    Barker  v.  State,  263, 274  (16) . 

5.  Acquittal — A  defendant  in  a  criminal  prosecution  who  has 
pleaded  not  gniilty  to  a  valid  indictment,  and  has  been  acquitted 
m  a  trial  before  a  jury  lawfully  empaneled  and  sworn,  cannot 
be  legally  tried  again  for  the  same  offense. 

Barker  v.  State,  263, 274  (15) . 

6.  Burden  of  Proof. — A  former  acquittal  is  in  the  nature  of  an 
affirmative  defense,  and  the  burden  of  proving  it  is  on  the  de- 
fendant Barker  V.  State,  263, 273  (14) . 
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7.  Overruling  Plea  of, — Ha/mUess  Error, — Since  evidence  of  for- 
mer jeopardy  is  admissible  under  a  plea  of  not  gruilty  (§2069 
Bums  1914,  Acts  1905  p.  684,  §198),  the  sustaining  of  a  de- 
murrer to  a  special  plea  thereof  was  not  harmful  error. 

Barkw  v.  State,  263, 266  (1) . 

III.    Pbeliminary  Complaint,  AFFroAvrr,  Warrant,  Examina- 
tion, OR  Summary  Trial. 

8.  Affidavit, — Jurat, — Character  of  Officer, — ^An  affidavit  is  not 
defective  for  failing  to  show  the  official  character  of  the  officer 
who  administered  the  oath.  James  v.  State,  bid,  583  (4) . 

9.  Affidavit. — Bribery, — Words  Descriptio  Peraorus, — An  affi- 
davit under  |2425  Bums  1914,  Acts  1905  p.  584,  §519,  relating 
to  bribery  of  public  officials,  charging  that  a  township  trustee 
entered  into  contract  with  the  defendant,  ''agent  of"  a  named 
company,  was  not  insufficient,  and  cannot  be  construed  as  al- 
leging that  the  contract  was  made  by  the  defendant  on  behalf 
of  the  company,  the  words  following  the  defendant's  name  being 
descriptio  persons.  Clevengerw,  State,  592,  bdA  (1). 

10.  Affidavit^— Bribery, — Sufficiency  as  Showing  Knowledge, — 
An  affidavit  for  bribery,  under  §2425  Burns  1914,  Acts  1905  p. 
584,  §519,  which  charged  in  substance  that  B  was  the  duly 
elected  and  qualified  trustee  of  a  certain  township,  that  as  such 
trustee  he  entered  into  a  contract  with  the  defendant  for  the 
repair  of  a  furnace  in  a  high  school  building  of  the  township, 
and  that  the  defendant  unlawfully,  feloniously  and  corruptly 
paid  B,  trustee,  a  certain  sum  as  a  percentag^e,  reward,  etc., 
in  violation  of  the  statute,  was  not  insufficient  as  against  the 
objection  that  it  failed  to  allege  that  the  defendant  knew  that 
B  was  then  a  township  trustee,  since  the  allegations,  when 
considered  together,  sufficiently  show  such  fact. 

Clevenger  v.  State,  592, 595  (2) . 

11.  Discharge  of  Defendant, — Motion, — Sufficiency, — ^The  defend- 
ant's motion  for  a  discharge,  under  §2091  Bums  1914,  Acts 
1905  p.  584,  §220,  because  of  delay  in  the  trial,  was  properly 
denied  where  the  motion  failed  to  show  that  the  delay  was 
not  due  to  his  own  act,  in  view  of  the  rule  that  a  party  claim- 
ing the  benefit  of  a  statute  must  bring  himself  clearly  within 
its  provisions.  Barkery, State, 203,261  (3). 

12.  Illegal  Sale  of  Intoxicating  Liquors. — Affidavit — Sufficiency. 
— An  affidavit  in  a  city  court,  under  |8356d  Bums'  Supp.  1914, 
Acts  1917  p.  15,  charging  that  the  defendant,  on  a  certain  date, 
unlawfully  kept  intoxicating  liquors  in  the  city,  county  and 
state  with  intent  to  sell,  barter,  exchange,  give  away,  furnish 
and  otherwise  dispose  of  the  same  to  persons  unknown  witiiin 
the  state,  being  in  the  language  of  the  statute,  is  not  objection- 
able on  the  ground  that  it  fails  to  charge  that  such  liquors  were 
kept  for  sale  within  the  state. 

Schulmeyer  v.  State,  468, 465  (1) . 

IV.     ARRAIGNBfENT  AND  PlEAS. 

13.  Appointfnent  of  Special  Prosecutor, — Presumption, — ^The  ac- 
tion of  the  trial  court  in  appointing  a  special  prosecuting  at- 
torney, who  acted  as  such  before  the  grand  jury  that  returned 
an  indictment  against  a  deputy  prosecuting  attorn^,  and  to 
which  objections  were  raised  by  plea  in  abatement,  will  be  pre- 
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sumed  to  be  correct  on  appeal,  in  the  absence  of  a  showing^  of 
the  facts  that  were  before  the  court  at  the  time  of  the  appoint- 
ment. WUliama  v.  State,  283, 301  (18) . 

14.  Challenge  of  Grand  Juror, — Section  1965,  cl.  7,  Bums  1914, 
Acts  1905  p.  584,  §97,  permitting  one  charged  with  a  felony  to 
challenge  an  individual  grand  juror  before  the  jury  is  sworn  on 
the  ground  that  he  cannot  act  impartially  and  without  preju- 
dice to  the  substantial  rights  of  the  challenger,  does  not  ^^rmit 
the  challoige  for  such  cause  by  plea  in  abatement  after  indict- 
ment Williams  V.  State,  283, 298  (15) . 

15.  Demurrer  to  Plea  %n  Abatement — Admission. — A  demurrer 
to  a  plea  in  abatement  admits  all  the  facts  of  the  plea  well 
pleaded.  Williams  v.  StaU,  283, 300  (16) . 

16.  Negativing  Defenses. — ^A  plea  in  abatement  to  an  indictment 
must  anticipate  and  exclude  all  such  supposable  matter  as 
would,  if  alleged  by  the  opposite  party,  defeat  the  plea. 

Smith  y.  State,  501, 503, 504  (2) . 

17.  Negativing  Defenses. — Sufflcieney. — Though  it  may  be  pre- 
sumea  that  the  proceedings  of  the  grand  jurv.  are  regular,  it 
may  also  be  a  fact  that  they  are  defective,  and  ignorance  alone 
of  the  defect  is  not  sufficient  to  excuse  a  delay  of  eighteen 
months  in  attacking  the  indictment  by  a  plea  in  abatement  for 
irregularity  in  the  organization  of  the  grand  jury;  ignorance 
after  due  diligence  to  learn  is  the  only  sufficient  excuse  for 
such  delay.  Smith  v.  State,  501, 503, 504  (4) . 

18.  Validity^ — A  plea  in  abatement  not  denying  the  merits  of  a 
prosecution,  and  only  tending  to  delay  the  remedy,  will  be  up- 
held only  after  strict  construction. 

Williams  v.  State,  288, 301  (17) . 

19.  Standing  Mute, — ^Where  the  defendant  stands  mute  or  re- 
fuses to  plejad  to  the  charge,  it  is  the  duty  of  the  court  to  enter 
a  plea  of  liot  guilty.  Bennett  v.  State,  SSI,  ZS6  (7). 

V.    Evidence— Admissibility. 

20.  Admission  Before  Grand  Jury, — In  a  prosecution  of  a  county 
official  for  unlawfully  receiving  compensation  in  addition  to  his 
salary,  it  was  error  to  refuse  to  permit  a  member  of  the  grand 
jury  to  repeat  what  the  defendant  had  stated  as  a  witness  be- 
fore that  body  for  the  purpose  of  showing  that  the  defendant 
admitted  that  the  claim  purporting  to  be  for  expenses  was  not 
for  expenses  personally  incurred,  uie  purpose  not  being  to  con- 
vict the  defendant  of  perjury,  nor  to  ascertain  whether  his  later 
testimony  was  consistent  with  his  testimony  before  the  grand 
jury.  State  v.  Brumfiel,  584, 586  (2) . 

21.  Admission. — ^Tn  a  statutory  rape  case,  the  court  properly 
permitted  a  witness  to  detail  a  conversation  had  with  the  de- 
fendant before  the  offense  was  committed,  in  which  the  witness 
told  the  defendant  that  he  had  no  business  to  go  with  the 
prosecuting  witness  and,  in  reply  to  which,  the  defendant  said 
that  they  would  not  catch  him  and  that  it  would  be  all  right  if 
they  should,  such  testimony  being  competent  to  show  the  ac- 
quaintance, associations  and  familiarity  of  the  parties. 

Koehler  v.  State,  387, 390  (4) . 

22.  Admission  of  Evidence. — Ohjeetions. — Even  if  it  was  im- 
proper  for   the  prosecuting   attorney   to   ask   the   defendant 
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on  cross-examination  whether  he  was  thrown  out  of  certain 
lodges  for  immorality,  there  was  no  error  in  admitting  it  over 
the  objection  that  the  question  was  improper  "for  the  reason 
that  secret  societies  are  not  subject  to  the  same  sort  of  in- 
vestigations as  persons"  and  their  laws  "mi^ht  be  different 
from  the  laws  of  the  courts    *     »    ♦    with  right  of  appeal." 

Koehler  v.  StaU,  387, 391  (5) . 

23.  Affidavit  Showing  Conviction  in  City  Court, — Suhmisstum  to 
Jury. — Reversible  Error, — On  the  triai  in  the  criminal  court 
on  appeal  from  a  conviction  in  the  city  x court,  it  was  error  to 
submit  to  the  jury,  over  the  defendant's  objection,  the  affidavit 
upon  which  the  prosecution  was  based,  which  was  taken  to  the 
jury  room,  where  such  affidavit  contained  an  indorsement  show- 
ing the  conviction  and  the  fine  imposed  in  the  city  court 

StoAAby.  State,  ^^. 

24.  Bribery. — Proof  of  Payments  in  Other  Counties. — Suffi- 
ciency.— In  a  prosecution  for  bribery  of  a  township  trustee, 
under  §2425  Bums  1914,  Acts  1905  p,  584,  §519,  evidence  of 
payments  by  the  defendant  to  such  trustee  m  counties  other 
than  that  of  the  venue  would  not  be  sufficient  to  show  pay- 
ment of  the  bribe  as  charged  in  the  county  of  the  venue,  but 
could  be  considered  only  as  bearing  on  the  purpose  of  payment 
in  case  the  jury  found  from  other  evidence  that  such  payment 
was  made;  and,  where  there  was  a  sharp  conflict  in  the  evi- 
dence relating  to  the  payment  made  in  the  county  of  the  venue 
as  charged,  it  was  error  to  refuse  an  instruction  limiting  the 
application  of  the  evidence  as  to  the  payments  in  the  other 
counties.  Clevenger  v.  State,  592, 600, 602  (4) . 

25.  Credibility. — ^Where  circumstances,  created  by  the  accused 
or  by  accident,  point  to  a  third  person  as  guilty,  the  state  may 
interpose  defenses  for  such  person,  even  though  the  evidence 
has  a  tendoicy  to  fortify  such  person  as  a  witness. 

Berry  v.  State,  102, 110  (4) . 

26.  Conclusion. — Harmless  Error. — In  a  prosecution  for  the 
violation  of  the  Prohibition  Act,  Acts  1917  p.  15,  §8356a  et  sea. 
Bums'  Supp.  1918,  where  the  evidence  in  behalf  of  the  defend- 
ant showed  conclusively  that  a  bottle  contained  intoxicating 
liquor,  the  statement  of  a  witness  for  the  state  that  the  bottle 
contained  whisky,  if  improper  as  a  conclusion,  was  harmless. 

DilUm  v.  State,  603, 605  (3) . 

27.  Counties. — Presenting  False  CIoaw^s. — Evidence. — Admissibil- 
ity of  Claim^ — In  the  prosecution  of  a  county  official  for  un- 
lawfully receiving  compensation  in  addition  t6  his  salary,  it 
was  error  to  refuse  to  admit  in  evidence  instruments  purport- 
ing to  be  the  defendant's  claim  and  the  warrant  drawn  there- 
for, on  the  defendant's  objection  that  they  were  not  for  com- 
pensation for  services  that  the  defendant  was  obligated  to 
render  for  the  reasons  that  the  claim  appeared  on  its  face  to 
be  for  "expense,"  and  that  the  words  "G.  R.  C.  Fund"  appear- 
ing on  the  warrant,  as  shown  by  the  defendant's  preliminary 
examination,  meant  "gravel  road  construction  and  expense 
fund,"  where  the  state  offered  to  show  that  the  defendant  had 
not  incurred  any  expense  in  reference  to  any  of  the  matters 
mentioned  in  the  claim;  the  mere  verbiage  of  the  instruments, 
in  view  of  the  offered  evidence,  could  not  foreclose  the  charge 
in  the  indictment  State  v.  Brumfiel,  584, 585  (1) . 
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28.  Jnatruction, — HamUeaa  Error. — Witnessea. — ^In  a  proseca- 
tion  for  murder,  resulting:  in  a  conviction  for  manslaughter, 
an  instruction  that,  if  the  jury  believed  from  the  evidence  that 
the  moral  character  of  any  witness  had  been  successfully  im- 
peached on  the  trial,  then  that  fact  might  be  considered  in 
estimating  the  weight  of  his  testimony,  was  erroneous  where 
there  was  no  evidence  on  the  subject;  but,  the  instruction  being 
on  a  subsidiary  matter,  the  error  was  harmless,  in  view  of  evi- 
dence conclusively  establishing  the  defendant's  guilt  as  found 
by  the  verdict  Colondro  v.  State,  583, 536  (4) . 

29.  Instruetiona. — Bill  of  Exceptions, — ^The  instructions  in  a 
criminal  case  can  be  made  a  part  of  the  record  only  by  a  bill 
of  exceptions,  and  there  must  be  an  affirmative  showing  that 
the  bill  of  exceptions  was  filed  with  the  clerk  as  required  by 
§2163  Bums  1914,  Acts  1905  p.  584,  §287,  after  it  had  been 
signed,  whidi  matters  cannot  be  shown  by  recitals  in  the  bill 
or  by  the  file  mark  of  the  clerk.     Barker  v.  StaU,  493, 494  (1). 

30.  Inference. — Conspiraey, — Declarations  of  Coconspirators, — ^In 
a  prosecution  for  conspiracy  to  commit  a  felony,  under  §§2647, 
2260  Bums  1914,  Acts  1905  p.  584,  §§641,  371,  there  was  no 
error  in  admitting  evidence  of  declarations  of  the  defendant's 
coconspirators,  made  in  the  absence  of  the  defendant  ei^ht 
months  before  the  commission  of  the  alleged  felony,  in  view 
of  evidence  warranting  the  inference  that  the  defendant, 
though  not  one  of  the  original  conspirators,  joined  the  con- 
spiracy. Roberts  V.  State,  713, 718  (6)  - 

31.  Instructions. — Chara^ater. — Character  of  Codefendants. — ^In 
the  prosecution  of  a  defendant  for  conspiracy,  an  instruction 
that  evidence  concerning  an  offense  of  a  codefendant  should  be 
considered  bv  the  jury  in  determining  the  guilt  or  innocence 
of  the  defendant,  if  it  in  any  way  applied  to  the  conduct  of  the 
defendant,  was  erroneous.  Pierson  v.  State,  239, 245  (3) . 

32.  Intoxicating  Liquors. — Opinion  Evidence. — ^In  a  prosecution 
for  keeping  intoxicating  liquors  with  intent  to  sell,  etc,  in 
violation  of  the  Prohibition  Act,  Acts  1917  p.  15,  §8356a  et 
seq.  Bums'  Supp.  1918,  testimony  of  a  witness  ^at  a  bottle 
found  in  the  defendant's  possession  contained  whisky,  which 
he  knew  by  the  odor,  was  admissible  as  an  opinion  of  the  wit^ 
ness.  Dillon  v.  State,  603, 605  (4) . 

33.  Intoxicating  Liquors. — Keeping  Place. — Circumstantial  Evi- 
dence.— Instruction. — In  a  prosecution  under  §8351  Bums  1914, 
Acts  1907  p.  689,  in  which  there  was  no  direct  evidence  that 
the  defendant  kept,  ran  or  operated  the  place  for  the  iUegal 
sale  of  intoxicants,  or  that  he  had  any  interest  therein  or  in 
the  liquor  sold,  but  there  was  evidence  that  at  times  he  brou^t 
intoxicating  liquors  into  a  gambling  room  from  an  adjoining 
barroom  and  served  it  to  the  gamblers,  and  collected  the  money 
therefor,  and  that  he  operated  the  grambling  game  at  times  and 
frequently  admitted  persons  to  the  room,  the  evidence  also 
showing  that  other  patrons  of  the  gambling  room  performed 
the  same  acts  at  times,  the  Supreme  Court  cannot  say  that  it 
was  harmless  error  to  refuse  to  instruct  that,  before  the  jury 
could  convict  on  circumstantial  evidence  alone,  the  circum- 
stances must  be  so  convincing  as  to  be  inconsistent  with  any 
reasonable  hypothesis  of  innocence,  it  being  the  defendant's  con- 
tention that  the  facts  could  be  reconciled  on  the  theory  that  he 
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performed  such  acts  as  a  frequenter  of  the  place  and  for  fh« 
accommodation  of  others.     RobinsonY.  State,  A61f  410, 4^11  (2). 

34.  PrevioiLs  Acts. — Admissibility. — In  a  prosecution  of  a  de- 
fendanty  under  Acts  1907  p.  85,  for  havmg  carnal  knowledge 
of  a  female  child  under  sixteen  years  of  age,  tibere  was  no 
error  in  permitting  the  prosecuting  witness  to  answer  ques- 
tions as  to  other  acts  of  intercourse  had  with  the  defendant 
within  the  period  of  two  years  previous  to  the  date  aUeg^ed  in 
the  indictment,  such  evidence  being  admissible  to  show  the 
lustful  disposition  of  the  defendant  and  the  existence  and  con- 
tinuance of  the  illicit  relation.    Barker  y.  State,  2^,  2^1  (12). 

35.  Proof  of  Other  Crimes. — Purpose. — ^In  a  criminal  prosecu- 
tion, proof  of  the  commission  of  other  criminal  acts  is  admis- 
sible for  the  purpose  of  showing  motive,  criminal  intent  or 
gniilty  knowledge,  where  such  motive,  intent  or  knowledge  is  an 
essential  ingredient  of  the  crime  charged. 

Clevenger  v.  State,  592,  602  (5). 

36.  Reputation. — Instructions. — An  instruction  relative  to  the 
purpose  of  evidence  of  the  defendant's  reputation  for  morality 
which  precluded  a  consideration  of  such  evidence  for  any  pur- 

Sose  other  than  in  connection  with  the  rest  of  the  evidence,  in 
etermining  the  defendant's  guilt  or  innocence,  was  erroneous, 
in  view  of  the  evidence  and  punishment  assessed. 

Scherer  V.  State,  14, 19  (9) . 
87.  Reasonable  Doubt. — Essential  and  Subsidiary  Facts. — Subsi- 
diary facts  need  not  be  proved  beyond  a  reasonable  doubt  to 
justify  a  conviction;  it  is  the  facts  essentially  necessary  to 
constitute  the  crime  that  must  be  so  proved;  but,  since  a  rea- 
sonable doubt  as  to  the  essential  facts  may  arise  from  a  con- 
sideration of  evidence  adduced  in  support  of  subsidiary  facts, 
it  was  error  for  the  court  to  pve  an  instruction  that  excluded 
evidence  bearing  on  the  question  of  reasonable  doubt  from  the 
consideration  of  the  jury  by  the  statement  that  a  reasonable 
doubt  could  not  spring  from  subsidiary  evidence.  (Hauk  Y. 
State,  148  Ind.  248,  disapproved  in  part.) 

Sharp  V.  State,  276, 279, 281  (4) . 

38.  Reasonable  Doubt. — Subsidiary  Evidence. — ^The  rule  requir- 
ing the  state  to  prove  the  defendant's  guilt  beyond  a  reason- 
able doubt  applies  only  to  the  essential  facts  constituting  the 
crime  charged,  and  has  no  application  to  the  proof  of  subsi- 
diary facts  that  are  not  essential  elements  of  the  crime  but 
which,  if  shown,  tend  to  prove  or  to  disprove  one  or  more  of  the 
essential  elements.  Sharp  y.  State,  216, 279  (3). 

39.  Reasonable  Douht. — Material  and  Incidental  Facts. — Ulti- 
mate or  material  facts  are  those  essential  in  charging  an  of- 
fense and  must  be  proved  beyond  a  reasonable  doubt;  while  in- 
cidental or  subordinate  facts  need  not  be  so  proved. 

Scherer  v.  State,  14, 18  (7) . 

40.  Sufficiency. — Review. — ^Where,  in  a  prosecution  for  bribery, 
the  evidence  was  conflicting  on  the  issue  as  to  whether  the  de- 
fendant, on  the  alleged  date  of  the  bribery,  had  a  contract  with 
another  who  was  acting  in  his  official  capacity  as  township 
trustee,  the  court  on  appeal  will  not  disturb  the  jury's  verdict 
of  guilty,  the  presumption  being  that  the  trial  court  heard 
all  the  evidence  and  considered  it  sufficient  to  sustain  the  ver- 
dict. Clevenger  v.  Staie^  592, 595  (3) . 

Vol,  188—48 
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41.  Sufficiency, — Circumstantial  Evidence, — To  warrant  a  con- 
viction in  a  criminal  case  on  circumstantial  evidence,  the  proof 
must  not  only  coincide  with  the  hypothesis  of  guilt  but  it  must 
be  inconsistent  with  any  other  rational  conclusion. 

Robinson  v.  State,  467, 469  (1) . 

VI.    Time  op  Trial  and  Continuance. 

42.  Absence  of  Counsel — ^Where  the  defendant's  motion  for  a 
continuance,  filed  on  the  day  of  trial,  rested  solely  on  his  own 
affidavit,  which  stated  as  a  g^und  that  the  attorney  depended 
on  to  make  an  active  defense  for  him  declined  to  appear  be- 
cause of  his  wife's  illness,  and  that  the  defendant  had  no  knowl- 
edge thereof  until  the  day  before  the  trial,  the  court  on  ap- 
peal will  not  disturb  the  overruling  of  the  motion  as  an  abuse 
of  discretion,  where  there  is  a  showing  of  record  that  at  least 
ten  days  prior  to  the  day  set  for  the  trial  the  defendant  was 
represented  by  other  counsel,  and  that  throughout  the  trial  he 
was  ably  represented.  Roberts  v.  State,  713, 715, 716  (1) . 

48.  Continuance, — Absence  of  Witness, — ^Where  a  defendant 
seeking  a  continuance  because  of  the  absence  of  a  witness 
brings  himself  within  the  requirements  of  the  statute,  he  can 
demand  a  continuance  as  a  matter  of  right,  unless  the  prose- 
cuting attorney  will  admit  the  truth  of  the  facts  which  the 
defendant  alleges  that  he  can  prove  by  the  absent  witness. 

Roberts  V.  State,  713, 716  (3) . 

44.  Absent  Witnesses, — Discretion, — Where  the  defendant  filed 
a  legally  sufficient  affidavit  for  a  continuance,  on  account  of  the 
absence  of  witnesses,  under  §2089  Burns  1914,  Acts  1905  pp. 
584,  631,  and  the  prosecuting  attorney  refused  to  admit  all  the 
material  and  relevant  facts  that  the  defendant  alleged  that  he 
could  prove  by  the  absent  witnesses,  the  court  had  no  discretion 
in  the  matter,  as  the  defendant  was  entitled  to  a  continuance 
as  a  matter  of  right,  a  partial  admission  of  such  facts  being 
insufficient.  (Detro  v.  State,  4  Ind.  200;  Connors  V.  State,  183 
Ind.  618,  distinguished.)  rorp/iy  v.  State,  30, 35  (2). 

46.  Absent  Witnesses. — Prosecutor's  Admission, — In  a  prosecu- 
tion under  §8351  Bums  1914,  Acts  1907  p.  689,  the  statement, 
in  the  defendant's  legally  sufficient  affidavit  for  continuance, 
that  absent  witnesses  would  testify  that  no  illegal  sales  of  in- 
toxicating liquors  were  made  at  the  time  alleged  by  the  state, 
was  the  statement  of  a  material  and  relevant  fact,  and,  on  the 
refusal  of  the  prosecuting  attorney  to  admit  the  truth  thereof, 
it  was  error  to  refuse  a  continuance,  in  view  of  §2089  Bums 
1914,  Acts  1905  pp.  584,  631.  Torphy  v.  Stale,  30,  88  (1). 

46.  Discretion  of  Court, — A  motion  for  a  continuance,  filed  on 
the  day  of  trial,  on  the  ground  that  one  of  the  defendant's  at- 
torneys declined  to  appear  because  of  the  illness  of  his  wife, 
calls  into  action  the  sound  discretion  of  the  trial  court,  there 
being  no  statute  making  the  absence  of  counsel  a  ground  for 
continuance,  except  where  the  attorney  for  the  party  applying 
is  a  member  of  the  general  assembly. 

Roberts  v.  State,  713, 716  (2) . 

47.  Judicial  Knowledge. — Matters  of  Record, — ^Where  a  motion 
for  continuance  calls  into  action  the  discretion  of  the  trial 
court,  the  court  will  take  judicial  knowledge  of  the  pending 
proceedings,  the  facts  disclosed  by  the  record  and  all  the  cir- 
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ciunstances  obviously  open  to  it  as  a  basis  for  exercising  its 
discretion,  Roberta  v.  State,  713, 716  (4) . 

48.  Organization  of  Grand  Jury. — Calling  Bystcmder. — ^A  plea 
in  abatement  to  an  indictment  for  assault  and  battery  with  in- 
tent, based  on  irregularity  in  the  organization  of  the  grand 
jury  through  the  improper  substitution  of  a  bystander  for  an 
excused  member,  was  insufficient  as  against  a  demurrer  where 
the  record  shows  that  the  defendant,  before  the  filing  of  the 
plea,  made  several  requests  for  continuances,  with  actual  or 
constructive  knowledge  of  the  facts,  the  requests  under  such 
circumstances  constituting  a  waiver  of  the  right  to  make  such 
attack.  Smith  v.  State,  601, 503, 505  (3) . 

VII.    Trial. 

49.  Erroneous  Instruction. — Exclusion  of  Evidence. — Reversible 
Error. — In  a  prosecution  for  rape  upon  a  female  child  under 
the  age  of  consent,  an  instruction  that  excluded  from  the  con- 
sideration of  the  jury  evidence,  though  subsidiary,  as  to  the 
date  on  which  the  offense  was  committed,  and  which  tended  to 
break  down  the  essential  fact  that  the  child  at  the  time  was 
under  the  age  of  consent,  constituted  such  error  that  the  Su- 
preme Court  cannot  say  that  the  defendant  was  so  clearly 
guilty  as  to  render  the  instruction  harmless,  though  the  fact 
of  intercourse  was  not  disputed.      Sha/rp  v.  State,  276, 281  (5) . 

50.  Evidence. — Instructions. — Province  of  Jury. — An  instruction 
that,  by  constitutional  provision,  the  jury  was  the  judge  of  the 
law  and  facts,  and  that  undertook  to  explain  the  jury's  duty 
within  the  meaning  of  the  constitutional  provision  and  to  ad- 
monish as  to  the  law's  safeguards  to  society,  is  held  not  objec- 
tionable as  an  invasion  of  the  province  of  the  jury. 

Scherer  v.  State,  14, 21  (10) . 

51.  Instructions. — Given  and  Refused. — ^Tendered  instructions 
that  were  covered  by  others  given  were  properly  refused. 

Barker  v.  State,  263, 270  (9) . 

52.  Instructions. — Requests^ — If  the  defendant  desired  certain 
principles  more  particularly  applied  to  his  theory  of  defense, 
he  should  have  tendered  instructions  on  this  phase  of  the  case. 

Colondro  v.  State,  533, 535  (2) . 

53.  Instructions  Considered  a»  a  Whole. — Reasonable  Doubt. — 
An  instruction  on  the  subject  of  reasonable  doubt,  though  in- 
complete, was  not  erroneous,  when  considered  with  another 
instruction  that  fully  stated  the  law  on  the  subject. 

Hinahaw  v.  StaU,  447, 460  (16) . 

54.  Instructions. — Right  of  Jury  to  Determine  Law. — ^An  instruc- 
tion on  the  right  of  the  jury  to  determine  the  law  and  its  duty 
to  consider  instructions,  is  reviewed  and  held  not  objectionable 
as  taking  from  the  jury  its  freedom  to  judge  the  law,  on  the 
authority  of  Blaker  v.  State,  130  Ind.  203. 

Hinshaw  v.  StaU,  447, 461  (17) . 

55.  Instru^itions. — An  instruction  in  a  rape  case  that,  if  the  jury 
were  convinced  beyond  a  reasonable  doubt  that  the  defendant 
was  guilty  of  some  one  of  the  offenses  included  in  the  indict^ 
ment,  but  entertained  a  reasonable  doubt  as  to  which  offense  he 
was  guilty  of,  then  they  should  find  him  guilty  of  the  lowest 
offense,  was  not  erroneous,  since  it  was  substantially  in  the 
language  of  the  statute,  and  for  the  further  reason  that  other 
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instructions  on  the  subject  so  clearly  advised  the  jury  that  it 
could  not  have  been  misled.  Ko^hler  v.  State,  387, 392  (7). 

56.  Instructions  Contrary  to  Evidence, — Refusal, — Instructions 
assuming  that  there  was  no  evidence  tendine  to  show  that  an 
accused's  reputation  for  truth,  veracity,  and  moral  character 
was  not  good,  were  properly  refused  where  three  witnesses  had 
testified  that  his  reputation  for  morality  was  bad. 

Barker  v.  State,  263, 270  (10) . 

57.  Instructions, — Prejudicial  Error, — dw/racter, — ^Where  the 
evidence  is  wholly  circumstantial  and  contradictory,  instruc- 
tions permitting  the  jury  to  consider  the  defendant's  character 
and  prior  convictions  in  determining  his  guilt  were  prejudicial. 

Pierson  v.  State,  239, 246  (4) . 

58.  Instructions, — Reasonable  Doubt — Hwrmless  Error, — An  in- 
struction on  reasonable  doubt,  which  required  the  jury  to  con- 
sider the  evidence  as  a  whole,  and  stated  that  "acts  when  con- 
sidered apart  from  all  other  evidence  may  appear  innocent, 
but  when  considered  with  other  evidence  may  import  guilt," 
objected  to  as  an  invasion  of  the  province  of  the  jury,  is  subject 
to  criticism,  in  that  the  same  consideration  may  import  inno- 
cence as  well  as  guilt,  but  the  instruction,  considered  as  a  whole, 
is  held  harmless.  Scherer  v.  State,  14, 18  (5) . 

59.  Instruction, — Province  of  Jury, — Invasion, — Article  1,  §19,  of 
the  Constitution,  giving  the  jury  the  right  to  determine  the 
law  and  the  facts  in  criminal  cases,  does  not  deprive  the  court 
of  the  right  to  advise  the  jury  as  to  the  law  applicable. 

Scherer  v.  State,  14, 18  (6) . 

60.  Instruction, — Sufficiency, — Reasonable  Doubt, — ^Instructions 
on  reasonable  doubt,  though  not  containing  all  the  definitions 
on  the  subject,  were  sufficient,  where,  considered  together,  they 
told  the  jury  that,  if  it  could  reconcile  evidence  upon  any  rea- 
sonable hypothesis  consistent  with  the  defendant's  innocence, 
it  was  its  duty  to  do  so.  Scherer  v.  State,  14, 19  (8). 

61.  Instructions, — Duty  of  Jurors, — An  instruction  making  it 
the  duty  of  each  juror  to  consult  and  deliberate  with  his  fel- 
low jurors,  and  stating  that  if  any  juror,  after  considering  all 
the  evidence,  the  argument  of  counsel,  the  instructions  of  the 
court,  and  after  having  fully  consulted  and  deliberated  with  his 
fellow  jurors,  should  be  convinced  beyond  a  reasonable  doubt 
of  the  defendant's  guilt  as  charged,  it  would  be  his  duty  to  re- 
frain from  voting  for  an  acquittal,  or,  if  not  so  convinced,  after 
having  performed  such  duties,  it  would  be  his  duty  to  refuse  to 
vote  for  conviction,  was  not  objectionable  on  the  ground  that 
it  told  each  juror  that,  if,  after  deliberation,  he  once  arrived 
at  a  conclusion  of  the  defendant's  guilt,  it  was  his  duty  there- 
after to  refrain  from  voting  for  acquittal. 

Hinshaw  v.  State,  447, 459  (15) . 

62.  Verdict — Certainty, — Place  of  Punishment — A  verdict  find- 
ing the  defendant  guilty  as  charged  and  assessing  his  punish- 
ment "at  a  fine  of  $300,  and  imprisonment  in  the  county  jail 
for  a  period  of  three  months,  90  days  in  the  penal  farm"  was 
not  ambiguous  or  uncertain  as  to  tiie  place  of  imprisonment, 
since,  under  §9926h  Bums  1914,  Acts  1913  p.  660,  §8,  it  was 
the  duty  of  the  court  to  sentence  the  defendant  to  the  Indiana 
State  Farm,  the  term  being  fixed  at  ninety  days. 

Banks  v.  State,  353, 855  (1) , 
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63.  Verdict. — Farm, — Venire  de  Novo, — ^In  a  criminal  case,  a 
motion  for  a  venire  de  novo  will  not  be  sustained,  unless  the 
verdict  is  so  defective  and  uncertain  on  its  face  that  no  judg- 
ment can  be  pronounced  upon  it;  but  the  verdict,  however  in- 
formal, is  good,  if  the  court  understands  it  when  construed 
according  to  its  reasonable  intendment 

Goodman  v.  State,  70, 74  (5) . 

64.  Verdict. — Codefendants. — Where  the  effect  of  an  affidavit 
was  to  charge  that  each  defendant  was  guilty  of  an  offense 
stated  therein,  and  the  verdict  finds  that  the  defendants  are 
guilty  as  charged,  a  fair  construction  of  the  langruage  is  that 
each  of  the  defendants  is  guilty  as  charged. 

Goodman  v.  State,  70, 74  (6) . 

65.  Verdict  on  One  Count — Effect  on  Other  Counts. — In  a  prose- 
cution for  violation  of  the  Prohibition  Act,  a  verdict  that  found 
the  defendant  gruilty  on  the  second  count  of  the  affidavit,  but 
which  was  silent  as  to  the  first  count,  amounted  to  an  acquittal 
on  the  first  count  Ward  v.  State,  606, 607  (1) . 

VIII.    Motions  in  Arrest. 

66.  Arrest  of  Judgment. — Error  Available. — Anything  in  the 
affidavit  that  may  be  cured  by  evidence  is  not  available  in  a 
motion  in  arrest  of  judgment        Jenkins  v.  St(Ue,  510, 514  (5). 

67.  Motion  in  Arrest. — Motion  to  Quash. — Testing  Indictment. — 
An  indictment  is  not  subject  to  the  same  test  b^  a  motion  in 
arrest  as  it  is  by  a  motion  to  quash,  as  a  motion  in  arrest  pre- 
sents only  the  questions  that  the  offense  was  not  committed 
within  the  jurisdiction  of  the  court,  and  that  the  indictment 
does  not  state  facts  sufficient  to  constitute  a  public  offense. 

Bass  v.  StfUe,  21, 22  (1) . 

IX.     Jin)GMENT  AND  SENTENCE. 

68.  Deferred  Sentence. — Loss  of  Jurisdiction. — ^Where  a  defend- 
ant was  sentenced  after  two  full  court  terms  had  elapsed  and 
more  than  nine  months  after  pleading  guilty  and  seven  months 
after  his  release  from  serving  a  sentence  on  a  conviction  of 
another  offense  during  which  time  he  was  not  in  the  custody  of 
the  court,  the  sheriff,  or  sureties,  no  cause  for  the  delay  being 
shown,  the  court  had  no  jurisdiction  to  impose  sentence,  in  view 
of  §§202,  290,  295,  Acts  1905  p.  584,  §§2073,  2166,  2171  Bums 
1914,  providing  for  sentence  unless  tifiere  be  cause  for  delay, 
or  for  placing  the  defendant  in  custody  of  the  sheriff.  (Ledger- 
wood  V.  State,  184  Ind.  81,  distinguished.) 

Smith  V.  State,  64, 66  (1) . 

69.  Deferring  Sentence. — When  Permissible. — Courts  may  defer 
sentence  to  a  subsequent  day  or  term  when  justice  demands 
it  or  for  cause  shown.  Smithy. State, 6i,Q9  (3). 

70.  Sentence.— Rights  of  Defendant  on  Plea  of  Guilty. — Where 
the  defendant  has  pleaded  guilty  he  need  not  require  the  court 
to  perform  its  duty  of  pronouncing  sentence  in  order  to  pro- 
tect himself  from  the  court's  failure  to  act 

Smith  V.  State,  64, 68  (2) . 

71.  Sentence. — Place  of  Imprisonment. — Objection. — A  defend- 
ant^ convicted  of  violating  the  ''Blind  Tiger"  Act,  should  havQ 
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presented  the  alleged  error  that  he  was  sentenced  to  the  county 
jail  instead  of  the  penal  farm  by  a  motion  to  modify  the  judg^ 
ment  and  not  by  a  motion  for  new  triaL      Heier  V.  State,  172. 

X.    Appeal  and  Ebror. 

72  Bill  of  Exceptions, — Certification, — A  bill  of  exceptions  certi- 
fied by  the  trial  court  imports  absolute  verity. 

Hinshaw  v.  State,  447, 458  (14) . 

73.  Bill  of  Exeeptums.-rlnstructions  given  and  refused,  and  the 
exceptions  arising  therefrom,  must  be  made  part  of  the  record 
by  special  bill  of  exceptions  in  order  to  present  for  review  the 
rulings  of  the  court  thereon.  Goodman  v.  State,  70, 73  (3) . 

74.'  Bill  of  Exceptions. — Time  for  Filing. — Where  time  beyond 
the  term  is  desired  for  the  filing  of  a  bill  of  exceptions  con- 
taining the  evidence,  under  §287,  Acts  1905  p.  584,  §2163  Bums 
1914,  leave  therefor  must  be  given  by  the  court  at  the  time  of 
the  ruling  on  the  motion  for  a  new  trial. 

Bass  v.  State,  21, 24  (2) . 

75.  Bill  of  Exceptions. — Filing, — Certificate, — Record. — Discrep- 
ancy.— ^Where  a  criminal  case  was  terminated  in  the  April 
term  of  court  and  the  bill  of  exceptions  was  not  filed  until  the 
September  term,  the  record  being  silent  as  to  any  extension 
of  time  for  the  filing  thereof,  a  recital  in  the  judge's  certificate 
that  the  bill  of  exceptions  was  tendered  "within  time  allowed" 
does  not  show  such  conflict  between  the  certificate  and  the 
order-book  entry  as  to  make  the  bill  a  part  of  the  rec- 
ord, since  the  record  discloses  a  failure  to  comply  with  §287, 
Acts  1905  p.  584,  §2163  Bums  1914. 

Bass  V.  State,  21, 24, 25  (3) . 

76.  Briefs. — Alleged  error  of  the  court  in  finding  for  the  state 
on  the  defendant's  plea  in  abatement  presents  no  question  for 
review  where  such  defendant  fails  to  set  out  in  his  brief  a  copy, 
or  the  substance,  of  such  plea  and  fails  to  show  in  the  brief 
what  disposition  was  made  thereof. 

Bennett  v.  State,  380, 386  (6) . 

77.  Briefs. — ^In  presenting  the  question  of  the  sufficiency  of  the 
evidence,  it  is  the  appellant's  duty  to  point  out  wherein  the 
evidence  is  insufficient  to  support  the  verdict. 

Barker  V.  State,  263, 269  (7) . 

78.  Briefs. — Sufficiency. — The  conclusions  of  counsel  as  to  the 
facts  established  by  the  evidence  is  insufficient  to  present  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the  verdict 
under  Rule  22  of  the  Supreme  Court,  which  requires  a  con- 
densed recital  of  the  evidence  in  narrative  form. 

Barkery. Stale, 26Z,2Q9  (6). 

79.  Briefs, — Condensed  Rental  of  Evidence, — ^Where,  from  in- 
formation contained  in  the  appellant's  brief,  it  may  be  assumed 
that  causes  in  a  motion  for  new  trial  are  based  on  §2158,  cl. 
9,  Bums  1914,  Acts  1905  p.  584,  §282,  which  provides  that  a 
new  trial  shall  be  granted  when  the  verdict  of  the  jury  is  con- 
trary to  law,  or  is  not  sustained  by  sufficient  evidence,  the  court 
on  appeal,  under  the  fifth  clause  of  Rule  22,  will  look  to  the*, 
appellant's  condensed  recital  of  the  evidence  in  Uie  considera- 
tion of  such  question.  Barkery. State, 263, 268  (5) . 

80.  Briefs,— Sufficiency. — ^The  rules  of  the  Supreme  Court  re- 
quire that  the  appellant's  brief  shall  be  so  prepared  that  the 
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questions  presented  can  be  intelligently  considered  by  the  court 
without  resort  to  the  record;  and  all  questions  in  the  presenta- 
tion of  which  there  has  not  been  a  good-faith  effort  to  comply 
with  such  rules  will  be  deemed  as  waived. 

Bcurker  V.  State,  263, 268  (4). 

81.  Briefs. — Reasons  for  Giving  Requested  Instruction. — Alleged 
error  in  the  refusal  of  an  instruction  relative  to  the  misconduct 
of  counsel  presents  no  question  for  review  where  the  appellant's 
brief  contains  no  statement  of  the  record  showing  any  reason 
for  the  giving  of  such  instruction. 

Barker  v.  State,  263, 270  (11) . 

82.  Briefs. — Sufficiency. — ^Where  an  appellant  in  a  criminal  case 
fails  to  group  his  points  and  authorities  under  proper  head- 
ings, or  to  apply  his  propositions  to  the  particular  circumstances 
in  issue,  the  Supreme  Court,  under  the  rules  of  briefing,  would 
be  justified  in  afilrming  a  judgment  of  conviction. 

Bleiweiss  v.  State,  184, 186  (1) . 

83.  Briefs, — Sufficiency, — ^Where  a  defendant  in  a  criminal  case 
sets  out  in  his  brief  as  error  the  overruling  of  motions  to  quash 
the  affidavit,  to  continue  the  cause,  and  for  new  trial,  but  sets 
out  neither  a  copy  of  th6  affidavit  nor  copies  of  such  motions, 
the  brief  is  insufficient  to  present  error  under  the  fifth  clause 
of  Rule  22  of  the  Supreme  Court,  which  requires  a  concise 
statement  of  so  much  of  the  record  as  presents  every  error  re- 
lied on.  Solimeto  v.  State,  170, 171  (1) . 

84.  Briefs, — Sufficiency. — ^Where  the  appellant's  brief  fails  fo 
make  dear  what  error  is  complained  of,  and  is  in  such  condi- 
tion that  the  question  whether  error  was  committed  cannot  be 
determined  from  it,  the  court  on  appeal  will  not  search  the 
record  to  find  error,  in  view  of  the  fifth  clause  of  Rule  22. 

WheeUrw.St(Ue,22B. 

85.  Discretion  of  Court. — Denial  of  Change  of  Venue, — ^It  can- 
not be  said  that  the  trial  court  abused  its  discretion  in  denying 
a  change  of  venue,  based  on  the  ground  that  publications  had 
excited  and  prejudiced  the  people  against  the  defendant,  where 
the  record  fails  to  show  that  copies  of  the  publications,  or  the 
substance  thereof,  were  presented  to  the  trial  court,  the  defend- 
ant stating  only  his  opmion  as  to  the  effect  thereof. 

Hinshaw  v.  State,  447, 458  (12). 

86.  Discretion  of  Court. — Presumption. — A  motion  for  continu- 
ance, because  the  defendant's  counsel  declined  to  appear  on  ac- 
count of  his  wife's  illness,  called  for  the  judicial  discretion  of 
the  trial  court,  and  the  court  on  appeal  will  assume  that  a 
ruling  denying  the  motion  was  made  in  the  belief  that  no  injus- 
tice would  result  to  the  defendant  thereby;  the  ruling  of  the 
trial  court  under  such  circumstances  will  not  be  disturbed  on 
appeal,  unless  it  clearly  appears  that  there  was  an  abuse  of 
discretion  to  the  harm  of  the  defendant. 

Roberts  V.  State,  713, 717  (5) . 

87.  Evidence, — Weight. — ^Where  there  was  some  evidence  to  sup- 
port a  conviction,  the  court  on  appeal  will  neither  disturb  the 
judgment,  nor  rule,  as  a  matter  of  law,  that  the  judgment  is 
contrary  to  law,  on  the  ground  of  insufficiency  of  the  evidence. 

Dillon  v.  State,  603, 606  (5) . 

88.  Evidence, — Sufficiency. — ^In  determining  the  sufficiency  of  the 
evidence  to  support  the  verdict,  or  the  finding,  the  court  on 
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appeal  will  consider  not  only  the  positive  testimony  of  witnesses 
but  also  such  inferences  as  flow  naturally  from  the  facts  estab- 
lished. Sekulmeyer  v.  State,  464, 466  (3) . 

89.  Evidence, — WeighU — ^In  determining  whether  the  verdict  is 
sustained  by  sufficient  evidence  a  court  of  appeal  will  not  wei^ 
conflicting  evidence,  but  wiU  consider  only  the  evidence  tending 
to  support  the  judgment  ^arAper  v.  iSftote,  493, 495  (3). 

90.  Evidence. — Sufficiency. — Eeas<mahle  DouhL — ^It  is  not  nec- 
essary on  appeal  from  a  conviction  that  the  evidence  should 
show  the  defendant's  guilt  beyond  a  reasonable  doubt  in  order 
to  sustain  the  verdict;  all  that  is  required  is  that  there  shall 
be  some  evidence  sustaining  every  material  allegation  of  at 
least  one  count  of  the  affidavit       Barker  v.  StaU,  493, 495  (2) . 

91.  Evidence. — Weight — ^Thoug^  the  uncorroborated  testimony 
of  the  prosecuting  witness  in  a  statutory  rape  case  was  con- 
tradict^ by  the  defendant  on  every  essential  element,  the  court 
on  appeal  will  not  disturb  the  judgment  on  the  evidence  alone, 
unless  there  is  such  an  absence  of  evidence  in  respect  to  an 
essential  element  as  to  present  a  question  of  law  which  must  be 
decided  in  favor  of  the  defendant     FUnn  V.  SUUe,  531, 532  (2) . 

92.  Evidence. — Verdict — ^In  determining  the  sufficiency  of  the 
evidence  to  support  the  verdict,  the  Supreme  Court  will  not 
weigh  conflicting  evidence,  but  will  consider  only  the  evidence 
most  favorable  to  the  appdlee.      Barkery. State, 26S, 269  (8). 

93.  Evidenee.^^ufficiency. — ^To  present  error  on  the  ground  of 
insufficiency  of  the  evidence,  one  must  show  that  there  is  a  com- 
plete failure  of  evidence  on  a  material  issue. 

Berry  v.  State,  102, 108  (1). 

94.  Evidence. — RevereaL — ^A  judgment  will  not  be  reversed  for 
lack  of  evidence,  unless  some  essential  element  of  the  case  is 
wholly  unsupported  by  evidence.      Goodman  V.  State,  70, 73  (2) . 

95.  Evidence. — Weight. — Although  the  evidence  is  conflicting 
and  contradictory,  the  court  on  appeal  will  not  weigh  it,  as  it 
will  be  held  sufficient  if,  standing  alone  and  with  the  inferences 
drawn  therefrom,  it  supports  the  judgment. 

Goodman  v.  State,  10, 72  (1) . 

96.  Evidence,  Weight  and  Sufficiency. — Credibility  of  Witnesses. 
— Alibi. — Verdict. — ^The  court  on  appeal  will  not  weigh  the 
evidence  as  to  whether  the  accused  was  at  the  scene  of  the 
crime,  where  there  was  some  evidence  of  his  presence  there 
at  the  time,  since  the  weight  of  the  evidence  and  the  credibility 
of  witnesses  are  questions  for  the  jury;  and  where  the  jury 
found  against  the  defendant,  and  the  trial  court  denied  a  mo- 
tion for  new  trial,  the  Supreme  Court  will  assume  that  the 
court  and  jury  have  faithfully  discharged  their  respective 
duties.  Berry  v.  State,  102, 109  (2) . 

97.  Harmless  Error. — Remarks  of  Court  on  Testimony. — ^In  a 
prosecution  for  murder,  resulting  in  a  conviction  for  man- 
slaughter, the  remark  of  the  trial  judge,  in  reference  to  an 
exception  taken  by  counsel  for  the  defendant  during  the  latter's 
examination,  that  the  question  was  not  improper  as  assuming 
anything,  because  the  defendant  ''testified  about  going  forward 
and  going  away  and  going  back,"  though  erroneous,  was  harm- 
less where  the  evidence  conclusively  established  the  defendant's 
guilt  as  found  by  the  verdict.      Colondro  v.  State,  533, 5?.9  (5) . 
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98.  Harmful  Ruling. — Duty  to  Show  Error, — It  is  the  duty  of 
one  who  assigns  as  error  the  sustaining  of  a  demurrer  to  a 
special  plea  to  show  that  such  ruling  deprived  him  of  an 
advantage  that  was  not,  or  could  not  be,  accorded  him  under  the 
general  issue,  since  the  burden  of  showing  error  is  on  the  ap- 
pellant. Barker  v.  State,  263, 267  (2) . 

99.  Inatruetions, — Presumptions, — Since  it  is  the  duty  of  the 
court  to  instruct  in  writing  when  requested,  the  presumption 
on  appeal  is  that  the  court  did  its  duty,  in  the  absence  of  a 
contrary  showing.  Hinshaw  v.  State,  447, 458  (13) . 

100.  Presumptions, — ^The  burden  of  making  an  affirmative  show- 
ing of  error  is  on  the  complaining  party,  and,  in  the  absence  of 
such  showing,  the  court  on  appeal,  as  a  general  rule,  will 
indulge  all  reasonable  presumptions  in  favor  of  the' rulings  of 
the  trial  court  Bennett  v.  State,  380, 382  (3) . 

101.  Presumptions. — Instructions. — Where  all  the  instructions 
are  not  in  the  record  and  the  defendant  complains  that,  after 
proper  a^d  timely  request  to  instruct  the  jury  in  writing,  the 
judge  read  the  indictment  and  the  section  of  the  statute  defin- 
ing the  offense  charged  without  copying  them  into  the  written 
instructions,  it  will  be  presumed  on  appeal,  in  the  absence  of 
affirmative  showing  to  the  contrary,  that  the  judge  complied 
with  the  request,  either  by  copying  the  parts  objected  to  into 
the  instructions  before  reading  them,  or,  on  objection  being 
made,  by  rereading  the  same  after  copying  them  into  the  in- 
structions. Bennett  v.  State,  380, 382,  (4) . 

102.  Presumptions, — Motion  to  Quash. — The  trial  court  having 
sustained  a  motion  to  quash  the  affidavit,  the  Supreme  Court 
must  assume,  even  though  no  valid  reason  was  presented  by 
tJie  appellee,  that  the  court  knew  a  valid  reason,  and,  if  the 
Supreme  Court  can  discover  one,  it  will  sustain  the  action  of 
the  trial  court,  since  it  will  not  be  presumed  that  the  trial  court 
did  not  take  notice  of  more  than  was  presented  by  ^e  motion 
sustained.  State  v.  SarHn,  359, 862  (3) . 

103.  Instruction  Directing  Verdict. — Record. — An  instruction  di- 
recting a  verdict  in  a  criminal  case  must  be  made  a  part  of 
the  record  in  the  same  manner  as  other  instructions  in  order  to 
present  questions  thereon  for  review. 

Goodman  Y.  State,  70, 73  (4) . 

104.  Record.'-Motion  for  New  Trial. — Alleged  errors  that  the 
verdict  of  the  jury  is  contrary  to  law  and  that  it  is  not  sus- 
tained by  the  evidence,  assigned  as  grounds  for  a  new  trial, 
present  no  question  for  review  in  the  absence  of  the  evidence 
from  the  record.  Bennett  v.  State,  880, 386  (5) . 

105.  Review. — Motion  hi  Arrest. — Ambiguity. — ^The  defendant's 
assertion  that  the  purported  paper  termed  the  affidavit  is  not 
an  affidavit,  because  it  was  stamped  with  a  rubber  stamp  by 
the  officer  administering  the  oath,  presents  no  question  for  re- 
view, it  being  ambigruous,  uncertain  and  meaningless. 

DUlon  v.  State,  603, 605  (2) . 

106.  Review, — Ruling  on  Motion  for  Change  of  Venue. — ^The  rul- 
ing of  the  trial  court  on  a  motion  for  change  of  venue,  as  to 
the  existence  of  excitement  and  prejudice,  is  a  determination 
of  an  issue  of  fact  and  is  conclusive  on  appeal. 

Hinshaw  v.  StaU,  447, 457  (11) . 


Digiti 


zed  by  Google 


762  INDEX. 

CRIMINAL  LAW— Continaed. 

107.  Review, — Grounds. — ^Where  the  defendant  chose  as  grounds 
of  his  motion  to  quash  the  affidavit  that  the  facts  stated  were 
not  sufficient  to  constitute  a  public  offense,  he  will  not  be  per- 
mitted on  appeal  to  attack  the  affidavit  on  a  different  theory; 
it  is  only  where  the  court  sustains  the  motion  that  the  court 
on  appeal  will  look  beyond  the  grounds  specified  to  sustain  the 
court's  action.  Jenkma  v.  State,  510»  511  (3) . 

108.  Review. — Scape. — ^Where  there  are  specific  objections  to  the 
admission  of  evidence,  the  implication  follows  that  there  are 
no  others,  or,  if  others,  that  they  are  waived;  and  a  party  may 
not  make  one  objection  in  the  trial  court  and  another  on  appeal. 

Koehlw  V.  State,  387, 391  (6) . 

109.  Review. — Evidence. — Weight. — ^The  Supreme  Court  will  not 
disturb  a  judgment  of  conviction  in  a  criminal  case  for  insuffi- 
ciency of  evidence  unless  there  is  an  entire  failure  of  proof  upon 
an  essential  element  of  the  offense. 

Bleiweiss  v.  StaU,  184, 187  (5) . 

110.  Review. — Intent. — Proof. — ^Where  there  is  evidence  in  tHe 
record  tending  to  show  that  the  defendant,  while  operating  an 
automobile  in  violation  of  §10476c  Bums  1914,  Acts  1913  p. 
779,  §14,  and,  with  a  reckless  disregard  for  the  safety  of  others, 
struck  the  defendant,  who  was  on  a  motorcycle,  there  was 
sufficient  showing  to  present  an  issue  of  fact  as  to  the  elemoit 
of  intent,  and  in  such  case  the  Supreme  Court  will  not  disturb 
the  judgment.  Bleiweiss  v.  StaU,  184, 186, 188  (4) . 

111.  Review. — Delayed  Sentence. — Presumption. — Where  the  rec- 
ord is  silent  as  to  the  reason  for  the  postponement  of  sentence 
upon  a  plea  of  guilty,  the  Supreme  Court  will  not  presume  that 
the  postponement  was  justifiable.        SnUthv.  State,  H,  69  (4). 

112.  Review. — Reservation  of  Grounds. — ^In  a  criminal  case,  in 
order  to  present  for  review  the  form  or  substance  of  a  judg- 
ment, the  question  must  first  be  presented  to  the  trial  court  by 
a  motion  to  modify,  specifically  stating  the  defects  or  mistakes 
complained  of,  and  the  adverse  ruling  thereon  must  be  as- 
signed as  error.  Goodman  v.  State,  70, 74  (7) . 

CROSS-ERRORS- 

Failure  to  assign,  effect,  see  Appeal  16. 

Cross-examination-- 

See  Witnesses  1. 

DAMAGES— 

See  also  Bridges;  Carriers  6-8;  Fraud  1, 8, 4, 5^  7;  Judgment  3; 
Nuisance  1;  Trespass. 

1.  Discretion  as  to  Amount. — ^The  amount  of  damages  to  be 
awarded  for  pain  and  suffering  rests  largely  in  the  discretion 
of  the  jury,  there  being  no  exact  standard  for  determining  the 
question.  Jackson,  Bee,  v.  Rutledge,  415, 428  (12) . 

2.  Future  Suffering. — Recovery. — Instructions. — ^In  an  action  for 
injuries,  an  instruction,  although  subject  to  criticism  in  that 
it  told  the  jury  that  it  might  consider  future  pain  and  suffering, 
if  any  "likely"  to  occur,  was  not  so  misleading  as  to  be  re- 
versible error;  the  more  accurate  rule  is  to  limit  such  recovery 
to  such  pain  as  the  injured  party  is  reasonably  sure  to  suffer. 

Jackson,  Rec,  v.  Rutledge,  415, 431  (18) . 
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3.  L088  of  Leg. — ^Where  the  plaintiff,  who  was  thirty-six  years 
of  age,  suffered  injuries  causing  great  pain,  disqualifying  him 
for  the  work  in  which  he  was  engaged  and  necessitating  an 
amputation  of  the  leg  below  the  knee  and  a  second  amputation 
above  the  knee  when  gangrene  ensued,  a  verdict  of  $20,000  in 
an  action  for  the  injury  was  not  excessive,  there  being  no  evi- 
dence showing  his  earning  capacity  in  other  employments. 

Jackson,  Ree.,  v.  ButUdge,  415, 428  (11) . 

4.  Measure. — Permanent  Injury. — ^Where  a  portion  of  land  is 
permanently  appropriated  by  wrongful  act,  or  where  it  is  so 
occupied  as  to  deprive  the  owner  of  the  use  or  occupation 
thereof,  the  general  rule  as  to  the  measure  of  damage  is  the 
appropriation  or  trespass. 

Indiana  Pipe  Line  Co.  v.  Christensen,  400, 404  (4) . 

5.  Permanent  Injury. — Evidence. — In  an  action  by  a  plaintiff 
for  injuries  to  his  land  caused  by  crude  oil  that  was  carried 
from  the  defendant's  defective  pipe  line  by  the  waters  of  a 
creek  and  deposited  on  a  part  of  the  land,  where  the  evidence 
showed  only  injury  to  products  of  the  soil  and  that  some  of 
the  plaintiff's  stock  was  killed  or  injured  by  eating  grass  or 
drinking  water  contaminated  with  oil,  but  failed  to  show  that 
the  fertility  or  productive  value  of  the  soil  was  destroyed 
thereby,  a  verdict  of  $17,000  must  be  deemed  excessive. 

Indiana  Pipe  Line  Co.  v.  ChristenseUy  400, 412  (12) . 

DECEDENTS^ 

See  Executors  and  Administrators. 

DEasiONS-- 

See  Courts. 

DEDICATION— 

1.  Cemeteries. — User  by  Public. — Acceptance. — ^Where  land  was 
deeded  to  a  township  trustee  for  use  as  a  cemetery,  the  use 
thereof  by  the  general  public,  and  the  care  bestowed  thereon 
by  the  successive  trustees,  made  the  dedication  of  the  land  as 
a  cemetery  irrevocable. 

Sell,  Trustee,  v.  State,  ex  rel,  671, 673  (3) . 

2.  Deed  for  Cemetery. — Acceptance  by  Trustee. — Effect. — ^A 
township  trustee's  acceptance  of  a  deed  of  land  to  him  as 
trustee  for  cemetery  purposes  must  be  deemed  to  pass  title  to 
the  township  and  to  bind  the  grantors  to  a  dedication. 

Sell,  Trustee,  v.  State,  ex  rel.,  671, 673  (2) . 

3.  Deed  to  Township  Trustee  for  Cemetery. — A  deed  of  land  to 
a  township  trustee  and  his  successors  in  office,  to  be  used  by 
the  general  public  for  a  burying  ground,  and  to  be  under  the 
direction,  care  and  superintendence  of  the  trustees  of  the  town- 
ship, was  sufficient  to  convey  the  land  to  the  township,  the  es- 
tablishment of  suitable  burial  places  being  encouraged  by  public 
policy.  Sell,  Trustee,  v.  State,  ex  rel,  671, 673  (1) . 

4.  Puhlic  Streets. — Effect  as  to  Land  Prevumsly  Sold. — ^A 
grantor's  convevance  by  quit-claim  deed  of  a  right  of  way 
across  unplatted  land  to  a  railroad  company  that  was  author- 
ized, under  Local  Laws  1848  p.  176,  to  receive  land  in  fee  for 
such  purpose,  vested  a  fee-simple  title  thereto  in  the  company. 
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DEDICATION— Continued. 

and,  though  the  width  of  such  right  of  way  was  not  specified, 
where  the  parties  understood  and  intended  it  to  be  eighty  feet, 
the  grantor  was  without  authority  to  dedicate  such  right  of 
way  as  a  part  of  a  street  in  a  subsequent  plat  of  adjoining 
land. 

Cincinnati,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R.  Co.,  230, 237  (3) . 

DEEDS— 

See  Escrows;  Life  Estates. 

Cemetery,  acceptance  by  township,  effect,  see  Dedication  2,  3; 
Wills  5. 

1.  Right  of  Way. — Evidence. — Acts  and  Deekurations  of  Pa/rties. 
— Construction. — ^Where  a  deed  conveying  a  right  of  way  to  a 
railroad  company  is  silent  as  to  the  width  thereof,  in  litigation 
concerning  such  right  of  way  in  which  the  width  is  important 
the  contemporaneous  acts  and  declarations  of  the  parties  to  the 
deed,  and  also  their  subsequent  acts  performed  before  a  con- 
troversy arises,  are  admissible  to  fix  such  width. 

Cincinnati,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R.  Co.,  230, 235  (1) . 

2.  Right  of  Way. — Failure  to  Fix  Width. — Action. — Evidence. — 
Plat  of  Adjoining  Tract. — Where  the  same  deed  conveyed  from 
the  grrantor  to  the  defendant  railroad  company's  predecessor 
a  ri|:ht  of  way  through  two  adjoining  tracts  of  land  without 
specifying  the  width  of  such  right  ofway,  a  plat  of  the  tract 
adjoining  the  one  in  controversy  which  showed  such  widtK, 
and  which  was  filed  for  record  two  years  after  the  execution 
of  the  deed  but  many  )rears  before  the  controversy  arose,  was 
properly  admitted  in  evidence  in  an  action  involving  the  width. 

Cincinnati,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R.  Co.,  230, 236  (2). 

DE  FACTO  OFFICERS— 

Election  under  invalid  act,  see  Officers  2,  3. 

DELIVERY— 

Element  of  escrow,  see  Escrows. 

DEMURRER— 

See  Pleading  1,  5,  7,  8. 

Challenging  sufficiency  of  complaint,  see  Appeal  10,  23. 

Overruling,  when  harmless,  see  Appeal  37-39,  45. 

Sustaining,  when  harmless,  see  Appeal  41-43;  Criminal  Law  7. 

DISCHARGE— 

Motion,  sufficiency,  see  CRIMINAL  Law  11. 

DISCRETION— 

Of  courts,  see  Criminal  Law  2,  42,  44,  46,  47,  85,  86;  Divorce; 
Indictment  and  Information  14;  Jury. 

DISMISSAL— 

See  Appeal  3, 11. 

DITCHES— 

See  Drains. 
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DIVORCE^ 

1.  Alimony. — AmounU — Determination, — Discretion, — ^In  deter- 
mining the  proper  amount  of  alimony,  it  was  proper  for  the 
court  to  consider  the  financial  situation  of  the  plaintiff  wife 
and  the  conditions  surrounding  her  as  disclosed  by  the  evidence. 

Van  Natta  v.  Van  Natta,  75, 78  (3) . 

2.  Alinumy. — AmounL — Discretion  of  Court. — ^Under  the  evi- 
dence it  was  for  the  trial  court  to  determine  the  amount  and 
value  of  the  defendant  husband's  property  and,  as  bearing  on 
his  ability  to  pay  alimony,  the  court  had  the  right  to  consider 
the  fair  value  of  the  property  and  to  consider  &e  defendant's 
age,  his  state  of  health  and  his  earning  capacity. 

Van  Natta  v.  Van  Natta,  75,11  (2). 

3.  Alimony. — Amount. — Discretion. — ^Where  there  was  evidence 
from  which  the  court  might  have  found  that  the  defendant 
husband's  property  interests  were  worth  from  $89,000  to  $115,- 
000,  it  was  not  an  abuse  of  the  court's  discretion  to  award  the 
plaintiff  wife  $25,000  alimony,  $25  per  month  for  the  carei  and 
custody  of  their  only  child,  three  years  old,  and  $1,800  as  at- 
torney's fees,  although  there  was  evidence  tending  to  show  the 
husband's  property  interests  to  be  much  less  than  either  of  the 
amounts  stated.  Van  Natta  v.  Van  Natta,  lb,  11  (1) . 

4.  Alimony. — Discretion  of  Court — ^It  is  within  the  broad  dis- 
cretionary power  of  the  court  to  determine  the  amount  of  ali- 
mony, and  the  court  on  appeal  will  not  reverse  the  judgment 
awarding  alimony  unless  it  appears  that  the  trial  court  abused 
its  discretion.  Van NattaY.Va/n Natta, lb,lB  {^). 

DOWER— 

1.  Liens  on  Land. — Power  of  Guardian  to  Create. — ^The  guardian 
of  an  insane  husband  has  no  power  by  his  act  or  conveyance 
to  extinguish  or  incumber  the  inchoate  interest  of  the  wife  in 
such  husband's  realty.  Lawler  v.  Bear,  308,  313  (8). 

2.  Wife's  Inchoate  Interest. — Vesting. — Judicial  Sale. — ^Where 
tlie  land  of  an  insane  husband  is  sold  under  order  of  the  court, 
the  wife's  inchoate  interest  therein  becomes  vested  as  an  abso- 
lute interest  under  §3052  Burns  1914,  §2499  R.  S.  1881. 

Lawler  V.  fear,  308, 313  (7). 

3.  Wife's  Inchoate  Interest. — Vesting. — Judicial  Sale. — ^Under 
§3052  Bums  1914,  §2508  R.  S.  1881,  the  inchoate  interest  of  the 
wife  in  her  husband's  realty  becomes  an  absolute  vested  inter- 
est whenever  the  husband's  title  therein  vests  absolutely  in  the 
purchaser  at  judicial  sale.  Lawler  v.  Bear,  308, 313  (6) . 

4.  Wif^s  Inchoate  Interest. — Priority. — Although  money  ad- 
vanced by  the  guardian  of  an  insane  husband  pursuant  to 
orders  of  the  court  was  paid  mostly  to  the  wife  on  certain  oral 
statements  and  promises  by  her,  and  was  used  for  her  and  the 
children's  support,  and  for  taxes,  repairs,  and  insurance  on  the 
ward's  realty  upon  which  the  wife  and  children  resided,  the 
guardian  could  not,  in  view  of  §3087  Bums  1914,  §2499  R.  S. 
1881,  acquire  a  lien  on  the  realty  that  would  supersede  or  dis- 
place the  wife's  inchoate  interest  in  the  ward's  realty. 

Lawler  v.  Bear,  308, 312, 313  (5). 
DRAINS— 
See  also  EVTOENCE  4. 

1.  Establishment. — Construction  Along  Line  of  Old  Drain, — ^The 
jurisdiction  of  proceedings  to  repair  and  enlarge  an  existing 
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drain,  under  §§6141-6143  Bums  1914,  Acts  1907  p.  508,  is  in 
the  tribunal  that  established  it.    p.  28. 

Steenburg  v,  Kyle,  26, 28  (1) . 

2.  Commissioners*  Report, — Dismissal, — Amendment, — ^Where  a 
drainage  proceeding  was  dismissed  on  the  ground  that  the  pro- 
posed work  as  reported  by  the  commissioners  was  insufficient  to 
drain  the  land,  a  request  to  amend  ^e  report,  made  twenty- 
three  days  after  dismissal,  was  too  late. 

Growler  v.  Bridenbaugh,  393, 398  (2) . 

3.  Commissioners*  Report. — Illegality  of. — Correction. — ^Under 
§6141  Burns  1914,  Acts  1907  p.  508,  §2,  requiring  an  accurate 
report  of  the  drainage  commissioners  as  a  definite  basis  for  the 
bidding  of  contractors,  etc.,  a  report  delegating  to  the  commis- 
sioner of  construction  the  power  to  withhold  payment  of  such 
part  of  the  contract  price  as  he  might  elect  was  unlawful,  and, 
under  §4  of  the  act  (§6143  Bums  1914)  the  petition  should 
have  been  referred  back  to  the  commissioners  for  correction. 

Moore  v.  Ryan,  345, 352  (4) . 

4.  Commissioners*  Report. — Sufficiency. — Amendment. — ^Where  a 
report  of  drainage  commissioners  called  for  construction  of  a 
new  tile  drain  in  the  course  of  an  old  dredged  ditch  that  was 
full  in  places  and  had  no  definite  channel,  and  the  court  found 
that  the  proposed  work  as  reported  was  insufficient,  a  request 
to  amend  the  repozt  so  as  to  permit  the  old  ditch  to  be  left 
open  as  it  then  was  as  part  of  the  new  drain,  without  specifica- 
tions as  to  its  width,  depth  and  slope,  was  too  indefinite. 

Cromer  v.  Bridenbaugh,  393, 399  (3) . 

5.  Construction. — MaJcina  Old  Drain  Part  of  New. — Sufficiency 
of  Report. — Petitioner^  Theory. — Effect  on  Appeal. — Where  a 
proceeding  for  the  construction  of  a  drain  in  the  course  of  an 
old  dredged  ditch  was  dismissed  on  the  ground  of  remonstrance 
that  the  work  as  reported  was  insufficient,  and  the  record  shows, 
by  statements  of  the  court  and  the  petitioners'  counsel,  that  the 
cause  was  tried  on  the  theory  that  the  report  called  for  a  new 
tile  drain  supplanting  the  old  ditch,  the  petitioners'  contrition 
on  appeal  that,  though  the  tile  as  specified  would  be  insufficient, 
there  were  sufficient  specifications  reported  to  show  that  the 
new  drain  was  to  be  supplemental  to  the  old  and  that  the  latter 
was  to  remain  open  as  it  was  at  th^  time  of  the  filing  of  the 
report,  is  of  no  avail;  especially  is  this  true  where  the  record 
shows  that  such  specifications  relied  upon  by  the  petitioners 
were  either  required  by  statute,  or  were  necessary,  for  proper 
construction  of  a  new  drain,  and  that  the  old  ditch,  through 
neglect,  had  become  full  in  places  and  had  no  definite  channel, 
but  that  no  specifications  were  reported  for  its  improvement, 
since  under  such  circumstances  the  law  would  not  permit  the 
old  ditch  to  remain  an  open  channel  without  definite  specifica- 
tions as  to  its  width,  depth  and  slope. 

Cromer  v.  Bridenbaugh,  393,  395, 396  (1) . 

6.  Construction. — Benefits. — Sufficiency  of  Evidence. — ^Tn  the 
trial  of  a  remonstrance  to  a  drainage  proceeding,  the  com- 
missioners' report  alone  is  not  sufficient  to  sustain  a  finding 
that  the  remonstrant  would  be  benefited  by  the  improvement 
to  the  extent  of  the  assessments  where  the  remonstrant,  the 
only  witness  for  the  remonstrance,  testified  to  facts  showing 
the  assessments  to  be  in  excess  of  the  benefits. 

Moore  v.  Ryan,  345, 850  (3) . 
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7.  Contracts, — Recovery  of  Value  of  Work  After  Annulment  of 
Contract. — Although  a  bid  was  attached  to  a  contract  for  the 
construction  of  a  ditch  and  levee  showing  that  the  total  amount 
of  the  bid  resulted  from  a  calculation  based  on  a  price  per  cubic 
yard  of  earth  in  the  levee,  the  contract  was  a  unit  and  required 
the  construction  of  the  entire  work;  hence  the  contractor  could 
not,  after  annulment,  recover  the  value  of  the  work  done  under 
§6144  Burns  1914,  Acts  1907  p.  508,  where  its  value  was  ex- 
ceeded by  ths  cost  of  its  reconstruction  after  damage  by  unpre- 
cedented flood.  Prather  v.  Latshaw,  204>  211  (3) . 

8.  Remonstrance,  —  Commissioner^  Reports,  —  Evidence,  —  Pre- 
sumption,— On  the  trial  of  a  remonstrance  to  the  report  of 
drainage  commissioners,  aUeging  that  the  remonstrant's  land 
will  not  be  benefited  to  the  extent  of  the  assessment,  the  report 
is  only  prima  facie  evidence  of  the  matters  contained  therein, 
and  is  admissible  only  by  virtue  of  the  statute  (§6151  Bums 
1914,  Acts  1907  p.  508) ;  its  only  effect  is  to  compel  the  rem- 
onstrants to  go  forward  with  the  evidence  sustaining  the  rem- 
onstrance, and  when  that  is  done,  the  presumption  growing 
out  of  the  prima  facie  case  made  by  the  report  has  served  its 
function  and  cannot  be  considered  for  any  other  purpose. 

Moore  v.  Ryan,  345, 350  (1) . 

9.  Repair, — Jurisdiction. — Conclusiveness  of  Judgment, — ^Where 
a  drain  affecting  lands  in  adjoining  counties  was  established 
by  a  proceeding  in  the  circuit  court  of  one  of  the  counties, 
and  thereafter,  m  a  proceeding  in  the  court  of  the  other  county, 
a  new  drain  was  established,  under  §§6141-6143  Bums  1914, 
Acts  1907  p.  508,  over  practically  the  same  drainage  course, 
the  jurisdiction  of  the  latter  court  cannot  be  attacked,  in  a 
subsequent  proceeding  in  the  former  court  to  repair  the  drain, 
on  the  ground  that  the  proceeding  establishing  the  new  drain 
was  in  fact  nothing  more  than  a  proceeding  to  repair  the  old 
drain,  since  the  court  ordering  the  new  drain  had  general 
jurisdiction  of  the  subject-matter  and  the  judgment  therein  can- 
not be  attacked  collaterally.    Steenburg  v.  Kyle,  26,  28,  30  (2). 

DUE  PROCESS— 

See  Constitutional  Law  3-5;  Highways  3. 

EDUCATION— 

See  Colleges  and  Universities. 

ELECTION— 

Overruling  motion,  several  counts  based  on  same  felony,  see  In- 
dictment AND  iNFORBiATION  21. 

ELECTIONS— 

Tie  Vote, — Casting  Lots, — Section  15  of  Acts  1905  p.  219,  §8989 
Bums  1914,  which  provides  that,  in  case  of  a  tie  vote  for  candi- 
dates for  office  in  town  elections,  the  inspectors  shall  determine 
by  lot  which  of  them  shall  be  declared  elected,  applies  to  all 
town  elections  and  not  only  to  the  first  election  following  in- 
corporation, in  view  of  §14  and  the  acts  of  1909  and  1911 
amending  che  act  of  1905,  and  there  being  nothing  in  the  his- 
tory of  the  legislation  to  indicate  a  different  construction. 

Arnold  V.  State,  ex  rel,  222, 227  (2) . 
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EMBEZZLEMENT— 

Bankers',  indictment,  sufficiency,  see  Conspieacy  12. 

Bankers*  Embezzlement, — Indictment. — The  legislature  intended 
that  the  requisites  of  pleading  with  reference  to  embezzlement 
were  to  apply  to  indictments  for  bankers'  embezzlement  as  de- 
fined by  §2294  Bums  1914,  Acts  1907  p.  14,  this  construction 
requiring  that  the  charge  of  taking  and  receiving  be  connected 
with  the  statement  that  such  taking  and  receiving  was  by  virtue 
of  office,  agency  or  employment. 

Hinskdw  Y.  StaU,  147, 156  (10) . 

EMINENT  DOMAIN— 

See  Constitutional  Law  5. 

1.  Com/pensation, — Ptihlic  Improvements, — Benefits. — Special  as- 
sessments for  local  public  improvements  are  levied  on  the 
theory  that  the  lands  affected  are  benefited  to  the  extent  of  the 
assessments,  and  the  special  benefits  are  therefore  regarded  as 
just  compensation  for  the  amount  levied. 

City  of  Indianapolis  v.  Bryan,  586, 589  (3) . 

2.  General  Taxation.  —  Highways.  —  Constitutional  Law.  —  The 
State  Highway  Act  (Acts  1917  p.  253)  does  not  conflict  with 
Art.  1,  §12,  of  the  state  Constitution,  which  provides  that  no 
man's  property  shall  be  taken  by  law  without  just  compensa- 
tion, such  prohibition  not  extending  to  the  general  taxing 
power  of  the   state.  WrightY.  House,  247,258  {12). 

EMPLOYERS'  LIABILITY— 

See  Appeal  29,  33;  Master  and  Servant  4-8, 10;  Negligence  2. 

EQUITY— 

See  Assignments  1-4;  Carriers  19. 

ESCROWS— 

Deposit. — Release  or  Relinquishment  of  Deed. — Delivery. — ^The 
statement  of  the  testatrix  in  her  will  that  she  relinquished  and 
released  aU  right  and  control  as  to  a  certain  deed,  which,  under 
the  terms  of  the  will,  was  to  be  held  in  trust  by  the  executors 
of  the  will  for  the  benefit  of  a  minor  child,  is  only  one  element 
of  an  irrevocable  escrow  or  deposit,  but  is  not  controlling  where 
other  facts  show  the  absence  of  such  a  delivery  as  is  another 
and  necessary  element  of  such  escrow  or  deposit. 

Nation  V.  Green,  Exr.,  697, 708  (7) . 

ESTOPPEL— 

Burden  of  Proof. — A  defendant  relying  upon  estoppel  of  the  plain- 
tiff as  a  defense  has  the  burden  of  proving  it  by  a  fair  pre- 
ponderance of  the  evidence. 

Citizens'  Bank,  etc.  v.  Opperman,  212, 216  (4) . 

EVIDENCE— 

Absence  from  record,  effect,  see  Appeal  5-9. 

Receptiton  of,  see  Criminal  Law;  Trial. 

Review  of  rulings  as  to  evidence,  see  Appeal;  Criminal  Law  20- 
41,  87-97. 

For  evidence  in  particular  actions  or  proceedings,  or  as  to  par- 
ticular issues,  see  also  the  various  specific  topics. 

Admissions,  see  also  Criminal  Law,  20,  21. 
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Burden  of  proof,  see  also  Cbiminal  Law  6;  Estotfsl;  Highways 

7;  Husband  and  Wiib  3;  Wills  L  i 

Presumptions^  see  also  Drains  8. 

1.  Competeney. — Admissum  of  Similar  Evidence  of  Adverse 
Party. — In  replevin  by  a  married  woman  to  recover  bank 
stock  on  the  ground  that  it  was  pledged  by  her  husband  for 
his  debt,  where  the  defendant  pledgee's  cashier  had  testified 
that  he  told  the  husband  on  delivery  of  the  certificate  of  stock 
that  it  would  be  better  to  have  it  signed  oh  the  regrul&r  line,  it 
having  been  signed  in  the  wrong  place,  the  defendant  could  not 
justly  complain  of  the  plaintiff's  testimony  that  the  husband 
returned  the  certificate  and  requested  her  to  re-sign  it  and  that 
he  said  when  he  made  such  request  that  "she  had  not  signed  it 
in  the  right  place." 

Citizens*  Bank,  etc.  v.  Opperman,  212, 219  (9) . 

2.  Expert  Opinion. — Telephone  Rate8.^0n  appeal  to  the  circuit 
court  from  an  order  of  the  Public  Service  Commission  fixing 
telephone  rates,  testimony  of  an  expert  accountant  who  was  ex* 
penenced  in  telephone  matters  as  to  whether  the  cost  of  operat- 
ing telephone  plants  within  the  last  few  years  had  increased, 
taking  the  telephone  station  as  a  unit^  was  admissible. 

Public  Service  Commieston  v.  Frazee,  578, 576  (4) . 

3.  Expert  Testimony. — Knowledge. — ^Witnesses  who  had  any 
knowledge  relative  to  the  sufficiency  of  a  proposed  drain  were 
properlv  permitted  to  testify  as  experts,  the  extent  of  their 
knowledge  being  a  question  of  the  weight,  and  not  of  the  ad- 
missibility, of  &eir  testimony. 

Cromer  v.  Bridenbaugh,  393, 399  (4) . 

4.  Expert  Testimony. — Drains. — ^In  the  trial  of  a  remonstrance 
to  a  drainage  proceeding,  the  exclusion  of  the  testimony  of  a 
commissiofier,  who  was  not  familiar  enough  with  his  own  report 
to  know  the  sizes  of  the  tile  provided  for  therein,  was  not 
error,  since  the  report  itself  was  in  evidence  and  in  that  the 
witness  had  given  his  verified  opinion  as  to  the  efficiency  of 
the  proposed  drain.  Cromer  v.  Bridenbatigh,  393, 399  (5)  • 

5.  Facts  and  Conclusions. — ^In  a  replevin  action  by  a  married 
woman  to  recover  bank  stock  on  the  ground  that  she  allowed 
it  to  be  pledged  to  secure  her  husband's  debt,  a  question  asking 
the  husband  whether  tiie  wife  received  anything  from  the 
pledgee  when  he  got  the  stock  certificate  from  her  and  gave 
it  to  the  pledgee,  was  not  improper  as  permitting  the  witness 
to  decide  one  of  the  issues,  since  it  called  for  a  fact. 

Citizens'  Bank,  etc.  v.  Opperman,  212, 219  (8) . 

8.  Parol — Varying  Written  Instrument. — ^In  replevin  by  a  mar- 
ried woman  to  recover  bank  stock  on  the  ground  that  she  al- 
lowed it  to  be  pledged  by  her  husband  for  his  debt,  she  could 
explain  the  purpose  and  meaning  of  her  v/ritten  power  of  at- 
torney and  assignment  of  the  stock,  subject  to  the  pledgee's 
right  to  show  estoppel,  notwithstanding  the  rule  announced  in 
the  federal  decisions  construing  the  National  Bank  Act  that 
an  assi^ment  of  a  certificate  of  national  bank  stock  is  com- 
plete without  a  transfer  on  the  books  of  the  bank. 

Citizens^  Bank,  etc.  v.  Opperman,  212, 220  (11). 

7.  Res  gestae. — Hearsay^ — ^In  replevin  by  a  married  woman  to 
recover  bank  stock  on  the  ground  that  she  permitted  her  hus- 
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band  to  pledge  it  for  his  debt,  a  conversation  between  the  hus- 
band and  wife  at  the  time  he  applied  for  the  certificate  and 
she  signed  and  delivered  it  to  the  effect  that  he  wanted  it  to 
use  as  security  for  a  loan,  and  also  his  statement,  when  he  re- 
turned the  certificate  to  have  it  re-signed,  that  "she  had  not 
signed  it  in  the  right  place,"  were  a  part  of  the  pertinent  and 
material  act  of  the  procuring  and  delivery  of  the  certificate 
and  were  admissible  as  part  of  the  res  gestae,  such  statements 
not  being  received  as  conclusive,  but  to  assist  in  determining 
the  true  character  of  the  transaction  and  as  tending  to  show 
the  intent  of  the  wife  in  doing  the  act  and  that  there  was  no 
real  change  of  ownership. 

Citizens'  Bank,  etc.  V.  Oppemmn,  212, 220  (10) . 

8.  Reasonableness  of  Rates, — Expert  Opinion. — On  appeal  to  the 
circuit  court  from  an  order  of  the  Public  Sei-vice  Commission 
fixing  rates,  testimony  of  an  expert  accountant  experienced  in 
telephone  matters  that  eight  per  cent,  was  a  reasonable  return 
on  the  investment  was  admissible,  since  the  risk  involved  de- 
pends upon  the  circumstances  surrounding  the  investment  and 
can  be  known  only  by  one  having  such  experience  or  technical 
knowledge  as  enables  him  to  form  an  opmion  on  the  subject, 
after  having  considered  the  interests  of  all  concerned. 

Public  Service  Commission  v.  Frazee,  573, 577  (6) . 

9.  lUasonahteness  of  Rates. — Expert  Opinion. — On  appeal  to  the 
circuit  court  from  an  order  of  the  Public  Service  Commission 
fixing  telephone  rates,  testimony  of  an  expert  accountant  ex- 
perienced in  telephone  matters  that  it  was  not  good  business  to 
allow  a  discount  of  ten  to  fifteen  cents  per  month  on  rentals 
not  paid  in  advance  was  admissible. 

Public  Service  Commission  V.  Frazee,  573, 576  (5) . 

EXCEPTIONS,  BILL  OF— 

See  also  Appeal  6-9;  Criminal  Law  29,  72-75;  "Public  Sebvtce 
Commission  5. 

Settlement, — Filing. — Nunc  Pro  Time  Entry. — ^Where  the  trial 
court,  at  the  time  of  the  overruling  of  a  motion  for  new  trial, 
failed  to  make  an  order-book  entry  showing  that  time  was  given 
the  defendant  to  file  a  bill  of  exceptions,  after  the  end  of  the 
term  the  only  method  of  correcting  the  omission,  so  as  to  make 
a  bill  of  exceptions  filed  after  the  term  a  part  of  the  record, 
was  by  a  motion  for  a  nunc  pro  tunc  entry. 

State,  ex  reL  v.  Griffith,  Judge  167. 

EXECUTION— 

See  also  Exemptions;  Judgment  1;  Lis  Pendens. 

1.  Exemption, — Delay  in  Claiming, — Excuse. — ^The  delay  of  a 
judgment  debtor  to  object  to  a  sale  on  execution  on  the  judg- 
ment until  more  than  two  months  after  the  sale,  urged  as 
laches  barring  his  suit  to  set  the  sale  aside,  was  justified  under 
allegations  of  the  complaint  showing  that  such  debtor  was  at 
the  time  a  resident  of  another  county  and  had  no  notice  or 
knowledge  of  the  execution,  levy  and  sale. 

Luckett  V.  Hammond,  484, 490  (7) . 

2.  Setting  Aside  Sale. — Sufficiency  of  Pleading. — A  complaint  of 
an  execution  debtor  and  another  to  set  aside  an  execution  sale 
of  lots,  alleging  in  substance  that,  after  recovery  of  the  judg- 
ment on  which  the  execution  was  issued,  the  execution  debtor 
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sold  the  lots,  which  after  mesne  conveyances  came  into  the 
hands  of.  the  other  plaintiff,  that  the  execution  debtor,  at  the 
time  he  sold  the  lots  and  at  the  time  of  the  issuance  of  execu- 
tion, levy  and  sale  thereon,  was  not  the  owner  of  property  in 
excess  of  $600,  and  that  his  failure  to  claim  exemption  was  due 
to  the  fact  that  he  was  living  in  another  county  and  the  execu- 
tion was  issued  and  the  lots  sold  thereon  without  notice  to  him 
and  without  his  knowledge. or  consent,  was  sufficient  as  against 
a  demurrer  for  want  of  facts,  though  carelessly  drawn  and 
subject  to  a  motion  to  make  more  specific. 

Luckett  V.  Hammond,  484, 488  (3) . 

3.  Setting  Aside  Sale. — Intervention  by  Judgment  Debtor  in  Smt 
by  Purchaser,— An  a  suit  by  the  purchaser  of  land  to  enjoin  an 
execution  sale  tiiereof  on  a  judgment  against  the  vendor,  on 
the  ground  that  the  property  was  exempt  when  it  was  sold  by 
the  latter,  equity  permits  the  vendor  to  intervene,  after  the 
sale  on  execution,  and  to  ask  relief  on  the  same  ground,  where 
there  is  a  sufficient  showing  of  his  lack  of  notice  or  knowledge 
of  the  execution,  levy  and  sale,  and  the  issue  presented  is  ger- 
mane to  the  original  proceeding^. 

Luckett  V.  Hammond,  484, 490  (9) . 

4.  Suit  by  Purchaser  of  Judgment  Debtor  to  Set  Aside  Sale. — 
Parties, — ^In  a  suit  by  the  purchaser  of  land  to  enjoin  an  execu- 
tion sale  thereof  to  satisfy  a  judgment  against  the  vendor, 
the  vendor  is  not  a  necessary  but  a  proper  party,  both  being 
interested  in  the  same  general  relief. 

Luckett  V.  Hammond,  484, 490i(8) . 

EXECUTORS  AND  ADMINISTRATORS— 

See  also  Escrows;  Wills. 

1.  Costs  of  Administration, — Residuary  Estate.^^Vhe  residuary 
estate  is  chargeable  with  only  the  ordmary  and  usual  costs  and 
expenses  incident  to  the  administration  of  the  decedent's  estate. 

Naition  v.  Green,  Exr^  697, 702  (2) . 

2.  Expenses. — Costs, — Trust  Estate. — Minor  Legatee. — ^Where 
the  executors  of  a  will  were  also  made  trustees  for  the  pur- 
pose of  holding  the  legal  title  to  certain  land  which  was  to  pass 
to  a  foster  child  of  the  testatrix  on  her  reaching  the  age  of 
twenty-one,  and  the  executors  and  trustees  incurred  expenses 
in  defending  a  petition  of  the  divorced  husband  of  the  testatrix 
for  the  appointment  as  guardian  of  such  child  and  for  a  modi- 
fication of  the  divorce  decree  as  to  the  custody  of  the  child, 
such  costs  and  expenses  were  chargeable  to  the  property  held 
in  trust  for  the  child  and  not  to  the  residuary  estate. 

Nation  v.  Green,  Exr,,  697, 709  (9) . 

3.  Inheritance  Tax, — Liability  of  Residua/ry  Estate. — Wills, — ^In 
view  of  §§5,  7  of  the  Inheritance  Tax  Act,  Acts  1913  p.  79, 
§§10143e,  10143g  Bums  1014,  the  residuary  estate  is  not 
chargeable  generally  with  the  inheritance  tax  upon  other  trans- 
fers, where  the  will  neither  expressly,  nor  by  clear  implication, 
charged  the  residuary  estate  therewith. 

Nation  V.  Green,  Exr.,  697, 702, 704  (3) . 

4.  Inheritance  Tax.— Collection^ — Source  of  Authority. — ^In  the 
collection  of  the  inheritance  tax,  ^e  executor,  administrator  or 
trustee  does  not  necessarily  act  in  his  capacity  as  such,  but 
under  §5  of  the  act  (Acts  1913  p.  79,  §10143e  Bums  1914),  is 
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personally  responsible  for  the  collection  thereof  as  the  agent 
of  the  state.  Nation  v.  Green,  £a^.y  697, 708  (4). 

6.  Taxes  on  Land. — Life  Estate. — Liahility  of  Residuary  Estate. 
— ^Where  a  testatrix  by  the  terms  of  her  will  placed  a  deed  in 
the  hands  of  her  attorney  to  be  delivered  to  her  executors,  which 
deed  reserved  a  life  estate  in  the  land  conveyed  and  provided 
that  the  same  be  held  in  trust  by  the  executors  after  her  death 
for  the  benefit  of  her  minor  foster  daughter  until  the  latter 
reached  the  age  of  twenty-K>ne,  when  it  was  to  be  delivered  to 
her  as  a  conveyance  of  the  fee,  the  deed  conveyed  to  the  daugh- 
ter no  present  interest,  and  therefore  the  taxes  assessed  on  the 
lands  during  the  decedent's  life  were  chargeable  against  the  re- 
siduary estate  therein.    Nation  v.  Greeny  Exr.,691, 704, 706  (6) . 

EXEBIPnONS— 

See  also  Execution  L 

1.  Claiming  After  Sals  on  ExsetUunu-^An  execution  debtor  may, 
after  he  has  sold  property  subject  to  lien  of  an  execution,  in- 
clude it  in  his  schedule  and  claim  it  as  exempt. 

Luekett  v.  Hammond,  484, 489  (4) . 

2.  Claim  of,  by  Purehassr  from  Exseution  Debtor^— The  pur- 
chaser of  real  estate  from  an  execution  debtor,  if  such  debtor 
was  not  the  owner  of  property  of  value  in  excess  of  $600  at  the 
time  of  the  purchase,  may  claim  the  property  as  exempt  or 
maintain  an  action  before  Uie  execution  sale  either  to  quiet  title 
as  against  the  execution  lien  or  to  enjoin  such  sale. 

Luekett  v.  Hammond,  484, 489  (6) . 
EXPERTS— 
See  Appeal  2;  Evidence  2-4,  8,  9. 

FALSE  CLAIMS— 

Presenting,  prosecution,  evidence,  see  Criminal  Law  27. 
FALSE  PRETENSES— 
See  Conspiracy  1L 

FINDINGS— 

See  Trial  4,  & 

FSAUIX- 

See  also  Fraudulent  Conveyances. 

1.  Complaint.  —  Fraudulent  Release  Contract  —  Elements  of 
Cause. — The  essential  elements  of  a  cause  of  action  for  dam- 
ages based  on  the  fraudulent  procurement  of  a  settlement  of 
a  claim  for  personal  injuries  are  representations,  falsity, 
scienter,  deception  and  injury. 

Rochester  Bridge  Co.  v.  McNeill,  482, 489  (7) . 

2.  Liahility  for  Representations. — *' Actionable  Fraud.** — A  party 
who  makes  an  untrue  representation  as  to  a  materifd  fact,  not 
knowing  whether  it  is  true  or  untrue,  though  he  believes  it 
to  be  true,  with  the  intention  that  another  shall  act  upon  it, 
and  such  other  does  act  thereon  to  his  injury,  is  gruilty  of 
"actionable  fraud." 

Rochester  Bridge  Co.  v.  McNeiU,  482, 489  (8) . 


Digiti 


zed  by  Google 


INDEX.  773 


FRAUD— Continued. 

8.  Measure  of  Damages. — Settlement  for  Injury, — Instructions, 
— The  measure  of  damages  for  a  fraudulent  procurement  of  a 
settlement  of  a  claim  for  personal  injuries  is  the  amount  to 
which  the  plaintiff  was  entitled  under  all  the  circumstances 
on  tiie  day  of  the  trial,  less  any  amount  received  at  such  time; 
hence  an  instruction  proceeding  upon  the  theory  of  an  award 
as  of  the  date  of  the  trial  was  erroneous. 

Rochester  Bridge  Co.  v.  McNeill,  432, 440, 442  (9) . 

4.  Nominal  Damages, — Where  one  procures  a  contract  by  fraud, 
the  defrauded  party  may  recover  at  least  nominal  damages. 

Rochester  Bridge  Co.  v.  McNeill,  432, 438  (3) . 

5.  Pleading. — Opinions. — A  statement,  though  based  on  the  ex- 
pression of  an  opinion,  may  amount  to  actionable  fraud,  if  it 
IS  a  mere  contrivance  of  fraud,  or  if  the  person  to  whom  it  was 
ex]»ressed  has  justly  relied  on  it  and  has  been  misled,  or  when 
it  is  coupled  with  other  circumstances. 

Rochester  Bridge  Co.  v.  McNeill,  432, 436  (2) . 

6.  Settlement  of  Claim. — Complaint, — Validity  of  Claim. — ^A 
complaint  for  substantial  damages  caused  the  plaintiff  by  the 
defendant's  fraud  in  procuring  a  contract  of  settlement  for  per- 
sonal injuries,  to  warrant  a  recovery  of  such  damages,  must 
show  not  only  the  fraud  but  also  a  valid  claim  against  the 
defendant  for  the  original  injury. 

Rochester  Bridge  Co.  V.  McNeill,  432, 439  (5 ) . 

7.  Settlement  for  Personal  Injuries. — Effect  on  Right  of  Action. 
— Though  an  unrescinded  contract  for  settlement  of  damages 
for  personal  injuries  precludes  a  recovery  for  negligence  caus- 
ing the  injury,  it  does  not  preclude  an  action  for  fraud  whereby 
the  settlement  was  brought  about. 

Rochester  Bridge  Co.  v.  McNeill,  432, 436,  (1) . 

FRAUDS,  STATUTE  OF— 

See  Brokers  2. 

FRAUDULENT  CONVEYANCES— 

1.  Bulk  Sales. — Statute. — Claims  Affected. — ^Under  the  Bulk 
Sales  Act,  $7471a  et  se^.  Bums  1914,  Acts  1909  p.  122,  neither 
secured  claims,  nor  claims  disputed  and  in  litigation,  are  ex- 
cepted from  the  operation  of  the  statute. 

George  Kraft  Co.  v.  Heller,  612, 618  (3) . 

2.  Bulk  Sales. — Fraudulent  Intent. — ^Under  the  Bulk  Sales  Act, 
§7471a  et  seq.  Bums  1914,  Acts  1909  p.  122,  the  question  as  to 
whether  a  fraudulent  intent  in  fact  existed  and  entered  into 
a  transfer  of  merchandise  in  bulk  is  not  material ;  if  it  is  found 
as  a  fact  that  the  purchaser  in  such  transaction  complied  with 
the  act,  the  court  can  say  as  a  matter  of  law  that  there  was  no 
intent  to  defraud  the  creditors  of  the  seller;  but  if  the  pur- 
chaser failed  to  comply  with  the  act,  the  court  is  required  to 
say  as  a  matter  of  law  that  the  transaction  was  tainted  with  a 
fraudulent  intent  George  Kraft  Co.  v.  HeUer,  612, 614  (1) . 

3.  Bulk  Sales. — Failure  to  Give  Notice. — Fraud  per  se. — The 
failure  of  the  purchaser  of  a  stock  of  goods  to  give  notice  re- 
quired by  the  Bulk  Sales  Act,  §7471a  et  seq.  Bums  1914,  Acts 
1909  p.  122,  renders  the  transaction  fraudulent  per  se  as  to  the 
sellers  creditors,  regardless  of  the  actual  good  faith  of  the 
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parties  or  of  the  compliance  with  the  other  provisions  of  the 
act;  and  this  is  true  even  though  it  appears  that  a  compliance 
with  the  provisions  of  the  act  would  have  been  of  no  benefit  to 
a  complaining  creditor,  no  reference  to  his  claim  having  been 
made  on  the  list  of  creditors. 

George  Kraft  Co.  v.  Heller,  612, 616  (2) . 

FREIGHT— 

Carriage,  damages,  see  Cabriebs  6-8,  18-21. 

GRAND  JURY— 

See  also  Criminal  Law  14,  20,  48. 

1.  Presence  of  Special  Prosecutor, — In  view  of  §1980  Bums  1914, 
Acts  1905  p.  584,  §109,  requiring  prosecuting  attorneys  to  ap- 
pear before  the  grand  jury,  and  §9406  Bums  1914,  §5864  R. 
S.  1881,  requiring  them  to  conduct  prosecutions  for  felonies, 
the  presence  of  a  specially  appointed  prosecuting  attorney  at 
deliberations  of  the  grand  jury  and  his  insistence  that  the  de- 
fendant be  indicted  on  the  testimony  was  unauthorized,  as  there 
must  be  no  opportunity  for  the  improper  influence  upon  the 
grand  jury  after  the  investigation  is  closed,  and  was  there- 
fore a  good  ground  of  abatement. 

Williams  V.  State,  283, 302, 303  (20 ) . 

2.  Grand  Jury. — Irregular  Organization. — CaJUng  Bystander. — 
Plea  in  Abatement. — Where  a  member  of  the  grand  jury  regu- 
larly called  was  excused  and  a  substitute  member,  at  the  di- 
rection of  the  court,  was  called  by  the  sheriff  from  the  by- 
standers and  sworn  as  a  member  of  the  jury,  the  jury  thus 
organized  was  irregular  and  could  not  return  an  indictment 
which  could  stand  when  properly  attacked;  and  a  plea  in  abate- 
ment stating  such  facts,  and  disclosing  that  the  defendant  had 
not  by  conduct  or  omission  waived  the  defect,  should  have  been 
sustamed.  Smith  v.  State,  501, 502  ( 1) . 

GUARDL4N  AND  WARD— 

Liens  on  land,  power  of  guardian  to  create,  see  Doweb  1. 

Appointmsnt. — Nomination  by  Will. — A  guardian  nominated  by 
will  is  entitled,  under  §3066  Burns  1914,  §2519  R.  S.  1881,  to 
appointment  over  all  others,  but  his  appointment,  duties  and 
powers  are  governed  by  the  law  regrulating  guardians  not  so 
nominated.  Nation  v.  Green,  Exr.,  697,  710  (10) . 

HARMLESS  ERROR— 

See  Appeal  31-43. 

HEARSAY— 

See  Evidence  7. 

HIGHWAYS— 

See  also  Eminent  Domain  2;  Statutes  5,  8. 

1.  Highway  Commission. — Nature. — By  the  creation  of  a  state 
highway  commission,  the  State  Highway  Act  (Acts  1917  p. 
253)  does  not  establish  a  new  department  of  government,  the 
commission  being  an  administrative  body  intrusted  with  the 
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application  and  administration  of  the  act  under  which  it  is  ap- 
pointed. Wng?U  V.  Home,  247, 262  (20) . 

2.  Improvement. — Appeal  to  Circuit  Court, — Jurisdiction. — On 
appeal  to  the  circuit  court  in  a  highway  proceeding,  only  such 
issues  as  were  tried  before  the  board  of  commissioners  can  be 
tried  in  the  circuit  court;  hence  a  conclusion  of  law  upon  a 
matter  that  was  not  before  the  commissioner  is  of  no  force. 

Whitesell  v.  Metsker,  1,6,1  (5) . 

3.  Improvement.  —  Constitutional  Law.  —  Dit^  Process.^-** Due 
Course  of  Law*' — General  Tax. — Since  the  funds  provided  for 
under  the  State  Highway  Act  (Acts  1917  p.  253)  for  the  im- 
provement of  highways  arise  from  an  exercise  of  the  general 
taxing  power,  and  not  from  special  assessments,  the  question  of 
actual  benefits  to  property  affected  is  not  involved  and  property 
owners  are  not  entitled  to  a  notice  and  hearing  on  that  ques- 
tion, ''due  process"  under  the  fourteenth  amendment  to  the  fed- 
eral Constitution,  or  "due  course  of  law"  under  Art.  1,  §12, 
of  the  state  Constitution,  requiring  only  such  procedure  as  is 
suited  and  adapted  to  the  levy  and  collection  of  general  taxes. 

Wright  V.  House,  247, 256, 257  (9) . 

4.  Improvem^ent. — Power  of  Commissioners. — ^Though  the  com- 
missioners on  recommendation  may  not  order  an  entirely  differ- 
ent character  of  road  from  that  petitioned  for,  they  may,  within 
the  bounds  of  fair  judgment  and  engineering  needs,  if  the  pe- 
tition is  granted,  order  that  the  road  shall  be  constructed  ac- 
cording to  approved  methods.      W hitesell  v.  Metsker,  1,11  (8). 

5.  Improvement  Proceedings. — Qualification  of  Commissioner. — 
Challenge. — Appeal. — Where,  in  a  highway  proceeding,  the 
board  of  commissioners  made  no  finding  on  a  challenge  of  a 
member  of  the  board  for  disqualification,  but  received  his  vote 
and  unanimously  affirmed  the  viewers'  report,  they  either  over- 
ruled the  challenge  or  declined  to  act  thereon,  and  in  either 
case  an  issue  was  made  thereon  and  a  right  created  that  was 
presentable  on  appeal  to  the  circuit  court 

Whitesell  v.  Metsker,  1, 5  (3). 

6.  Improvements.  —  Viewer^  Supplemental  Report.  —  Presunvp- 
Hon. — Where  the  viewers'  report  in  a  highway  proceeding  stood 
for  three  months  without  action,  and  no  objections  were  made, 
it  will  be  presumed  that  there  was  no  occasion  for  the  filing  of 
a  supplemental  report  as  required  under  §7718  Bums  1914, 
Acts  1905  p.  521.  Whitesell  v.  Metsker,  1,  12  (9). 

7.  Improvement  Proceedings. — Objections. — Burden  of  Proof. — 
In  a  highway  proceeding,  under  §7713  et  seq.  Bums  1914,  Acts 
1905  p.  521,  parties  objecting  to  the  jurisdiction  of  the  board 
of  commissioners  had  the  burden  of  proving  facts  showing  its 
lack  of  power  to  proceed.  Whitesell^. Metsker,  1, 13  (10). 

8.  Petition  for  Improvement. — Viewers'  Report. — Variance. — 
Where  the  petition  for  the  improvement  of  a  highway,  under 
§7713  Burns  1914,  Acts  1905  p.  521,  recommended  a  pavement 
of  broken  stone,  combined  and  held  together  with  a  durable 
binder,  a  recommendation  of  the  viewers,  on  advice  of  the 
engineer,  of  cement  as  a  binder  was  within  the  statute,  since 
the  statute  i»  silent  as  to  the  binding  material,  and,  under 
§7717  Bums  1914,  Acts  1905  p.  521,  the  commissioners  had 
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power  to  approve  the  viewers'  report  if  they  deemed  the  changes 
essential  to  proper  construction. 

WhUeaeU  V.  MeUker,  1, 7, 9, 10  (6) . 

9.  Proceedings  for  Improvement. — DieqtuUificatum  of  Commis^ 
8umer,Stib8equent  Appeals, — Law  of  the  Case, — Where  the 
Supreme  Court,  in  an  appeal  in  a  highway  proceeding,  held 
that  the  trial  court  erred  in  failing  to  consider  a  proper  chal- 
lenge of  the  competency  of  a  conomissioner  and  stated  the  rule 
of  Taw  that  a  commissioner,  though  disqualified,  may  be  com- 
pelled to  vote  where  his  refusal  to  do  so  'Vould  effectually  bar 
any  remedy,"  in  a  subsequent  appeal  therein,  where  the  find- 
ings showed  that,  though  one  of  the  commissioners  was  dis- 
qualified at  the  time  of  the  first  appeal  and  remained  so,  his 
associate  commissioners  disagreed  on  the  approval  of  the 
viewers'  report,  such  rule  was  the  law  of  the  case  and  validated 
the  vote  of  such  commissioner  on  Uie  approval  order,  his  vote 
on  other  questions  depending  upon  the  particular  circum- 
stances. WkUesell  V.  Metsker,  1, 4  (2) . 

10.  Power  to  Conatruet — Nature  of  Funetum. — General  Tax. — 
Leaislative  Power.—^ince  the  i>ower  to  construct  and  maintain 
public  hig:hways,  like  the  power  to  construct  and  maintain  the 
state  institutions,  is  a  governmental  function,  the  legislature 
may  provide  for  their  establishment  and  maintenance  by  a  gen- 
eral tax,  or  empower  any  of  the  governmental  subdivisions  of 
the  state  to  levy  and  collect  taxes  for  that  purpose  in  the 
exercise  of  delegated  governmental  powers. 

Wright  v.  House,  247, 257  (10) . 

11.  Use  of  Automobilea. — Care. — Dangerotis  Inetrument. — An 
automobile  is  not  a  "dangerous  instrument,"  and  the  legal  rules 
are  applicable  to  it  in  the  same  manner  as  to  other  vehicles. 

Martin  v.  LMly,  139, 143  (2) . 

12.  Use  of  "Road. — Duty  of  Automobile  Driver. — Jury  QueeOon. 
— The  driver  of  an  automobile  is  required  to  use  the  care  that 
an  ordinarily  prudent  person  would  exercise  under  like  circum- 
stances, and  whether  he  must  keep  a  constant  lookout  for  pe- 
destrians and  for  other  vehicles  under  ^ven  circumstances  is 
for  the  jury  to  determine.  Martin  v.  LiUy,  139, 144  (3) . 

HOMiaDE— 

See  also  Criminal  Law;  Wftnesses  3. 

1.  Appeal. — Defective  Indictment. — One  who  is  charged  with  as- 
sault and  battery  with  intent  to  commit  murder,  and  who  is 
convicted  of  assault  and  battery  only,  cannot  justly  complain 
that  the  indictment  does  not  sufficiently  charge  the  felonious 
intent  to  murder.  Bennett  v.  State,  380, 332  (2) . 

2.  Appeal, — Ha/rmless  Error. — deputation. — ^In  a  prosecution  for 
murder,  the  admission  of  testimony  as  to  the  defendant's  repu- 
tation, and  particularly  that  by  the  defendant's  daughter  that 
she,  up  to  the  tenth  year  of  her  life,  knew  nothing  about  her 
father,  if  error,  was  harmless,  where  there  is  no  showing  that 
any  objection  was  made  or  exception  saved  to  the  admission 
thereof,  and  in  view  of  other  evidence  of  a  conversation  be- 
tween the  defendant  and  the  chief  of  police,  wherein  the  de- 
fendant made  the  statement,  which  was  not  disputed,  that  he 
had  been  in  the  workhouse  for  horse  stealing. 

Berry  v.  StaU,  102, 112  (6) . 
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8.  Manalatighter. — Proximate  Ccmae, — ^In  a  proaecaticm  for  man- 
slaughter, based  on  a  violation  of  the  Motor  Vehicle  Act 
(§10476  Bums  1914,  Acts  1918  p.  779,  §16),  evidence  showing 
that  the  accused,  while  on  a  motorcycle,  ran  into  and  killed  a 
two-year-old  child,  who  suddenly  started  across  the  street  and 
stopped  in  front  of  the  motorcycle,  but  which  failed  to  show 
that  such  violation  was  the  proximate  cause  of  the  death  and, 
when  considered  as  a  whole,  showed  at  most  only  negligence 
on  the  part  of  the  accused  is  insufficient  to  support  a  con- 
viction. DunviUe  v.  State,  873, 379  (4) . 

4.  MansUmghter. — Wanton  R«cWe«siws«.—7«t«it,— Where  one 
acts  in  violation  of  a  statute  under  circumstances  showing 
reckless  disregard  for  the  life  and  limb  of  others,  and  this  viola- 
tion is  the  proximate  cause  of  the  death  of  another,  the  law  im- 
plies an  intent  to  commit  involuntary  manslaughter. 

DunviUe  v.  State,  873«  875  (8) . 

5.  Marnlaughter. — Want<m  Recklessness. — ^'Unlawful  AetJ* — 
Proximate  Cause. — Evidence. — ^The  words  "unlawful  act"  con- 
tained in  the  statutory  definition  of  manslaughter  (§2289  Bums 
1914,  Acts  1905  p.  584,  §351)  are  as  broad  in  their  content  as 
they  were  at  common  law,  and  therefore  include  not  only  acts 
prohibited  by  statute  but  also  conduct  involving  such  wilful- 
ness as  to  show  a  wanton  recklessness  as  to  the  life  and  limb 
of  others;  but  in  either  case,  to  support  a  conviction  for  man- 
slaughter, the  evidence  must  show  that  the  unlawful  act  was 
the  proximate  cause  of  the  death. 

DunviUe  v.  State,  878, 875  (2) . 

6.  Weapon. — Identification. — Weight  of  Evidence. — ^In  a  prose- 
cution for  murder,  a  hatchet  found  near  the  scene  of  the  crime, 
although  not  discovered  until  several  months  after  the  offense 
was  committed,  was  properly  exhibited  to  the  jury,  where  the 
evidence  tended  to  show  that  the  wounds  inflicted  on  the  de- 
ceased were  such  as  could  have  been  made  by  the  hatchet; 
that  nobody  in  the  neighborhood  had  ever  had  such  a  hatchet; 
that  it  was  found  in  the  natural  direction  for  the  gruilty  party 
to  go;  that  it  was  in  such  position  that  it  might  be  inferred 
that  it  was  not  left  there  accidentally;  and  that  it  appeared  to 
be  new,  but  had  a  peculiar  brown  color  on  the  edge;  its  identity 
having  also  been  established  by  witnesses  whose  testimony 
traced  it  from  the  place  of  discovery  into  the  hands  of  the 
prosecution,  since  the  objection  to  such  exhibit  went  to  the 
question  of  the  weight  of  the  evidence. 

Berry  v.  State,  102, 110,  111  (5) . 

HUSBAND  AND  WIFE— 

See  also  Divorce;  Dower. 

1.  Disahilities. — Suretyship, — ^Where  the  wife  simply  pledges  her 
property  to  be  used  or  returned  or  released,  contingent  upon 
the  default  or  payment  by  her  husband  of  his  dfebts,  the  ar- 
rangement is  not  an  absolute  or  complete  parting  with  her 
title,  though  the  face  of  the  papers  signed  by  her  may  so  in- 
dicate. Citizens'  Bank,  etc.  v.  Opperman,  212, 221  (18) . 

2.  DisdbUities. — Wife  as  Surety.— Where  it  appears  that  the 
wife  has  absolutely  and  completely  parted  with  title  to  prop- 
erty by  an  executed  agreement,  and  that  nothing  remains  con- 
tingent upon  the  husband's  payment  of  his  debts,  her  convey- 
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ance  or  assigiiinent  of  property  la  binding:  vpon  her»  though  the 
purpose  was  the  actual  pasrment  of  the  husbi^^d's  debt. 

Citizens'  Bank,  eU.  V.  Opperman,  212, 221  (12) . 

3.  DisabiUties  of  Wife, — Surety  far  Husband. — Burden  of  Proof. 
— The  receipt  of  the  property  of  a  married  woman  as  a  pledge 
for  her  husband's  debt  creates  a  relation  of  suretjrship  on  her 
part  which  is  binding  on  the  pledgee,  unless  the  latter  shows 
that  she  is  estopped  to  assert  such  suretyship;  hence,  in  an 
action  against  the  pledgee  to  recover  such  property,  she  need 
show  nothing  in  the  lirst  instance  as  to  the  defendimt's  knowl- 
edge of  such  suretyship. 

Citizen^  Bank,  eU.  V.  Opperman,  212»  217  (6) . 

4.  Insanity. — Change  of  Tenancy. — Statute. — ^The  right  of  ac- 
tion under  §§4004,  4005  Bums  1914,  Acts  1899  p.  109,  to  con- 
vert an  estate  by  entireties  held  by  a  husband  and  wife  into  a 
tenancy  in  common  when  one  of  such  tenants  has  been  ad- 
judged insane,  does  not  survive  the  death  of  the  insane  tenant, 
since  the  entire  estate  on  the  latter's  death  vests  immediately 
in  the  survivor.  Kilgore  v.  Tempter,  675, 681  (3) . 

5.  Insanity. — Effect  on  Lands  Held  as  Tenamts  by  Entireties. — 
Section  4005  Bums  1914,  Acts  1899  p.  109,  providing  that, 
where  a  husband  and  wife  own  land  as  tenants  by  the  entireties 
or  as  joint  tenants,  and  one  of  them  is  adjudged  insane,  they 
become  tenants  in  common,  does  not  ipso  fa^to  create  a  tenancy 
in  common  on  such  adjudication  of  insanity,  since  such  section, 
when  construed  with  §4005,  contemplates  that  after  the  i^djudi- 
cation  of  insanity  an  action  shall  be  brought  by  one  of  the 
parties  authorized  by  the  statute,  in  which  there  shall  be 
pleaded  and  proved  the  names  of  the  tenants,  the  nature  of  the 
tenancy,  the  description  of  the  realty  affected,  that  one  of  such 
tenants  has  been  adjudged  insane  by  a  court  of  competent 
jurisdiction  and  that  the  insanity  is  probably  permanent,  after 
which  it  is  the  duty  of  the  court  to  enter  a  decree  changing 
the  tenancy  to  a  tenancy  in  common. 

Kilgore  v.  State,  ex  reU,  675,  679  (1). 

6.  Suretyship  of  Wife. — Constructive  Notice. — Facte  Putting  on 
Inquiry. — ^In  an  action  by  a  married  woman  to  recover  her 

groperty  on  the  ground  that  she  allowed  it  to  be  pledged  by 
er  husband  for  his  debt,  the  law  does  not  require  that  the 
defendant  have  actual  knowledge'  of  the  wife's  suretyship  in 
order  to  bar  the  defense  of  estoppel,  since,  if  the  circum- 
stances were  sufficient  to  put  the  defendant  upon  inquiry  and 
the  latter  failed  to  inquire,  as  a  reasonably  prudent  person 
would  have  inquired,  knowledge  is  imputed  of  all  the  facts 
that  inquiry  would  have  disclosed. 

Citizens'  Bank,  etc.  V.  Opperman,  212, 218  (7) . 

IMPEACHMENT— 

See  WiTNESSEH. 

INDEPENDENT  CONTRACTORS— 

See  Bridges  2;  Negligence  11. 

INDICTMENT  AND  INFORMATION— 

See  also  Banks  and  Banking  1,  2;  Conspiracy  4-14;  Criminal 
Law;  Grand  Jury;  Intoxicating  Liquors  1-3. 
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1.  Araaru — Value  of  Structure. — Surplusage. — Fine. — ^In  a  prose- 
cution for  arson,  under  §2260  Burns  1914,  Acts  1905  p.  684, 
§371,  the  fine  may  be  double  the  value  of  the  structure  burned, 
subject  to  Art.  1,  §16,  of  the  state  Constitution,  prohibiting  ex- 
cessive fines;  hence,  an  allegation  in  an  indictment  fixing  the 
damage  to  the  structure  burned  at  $500  is  surplusage,  it  being 
sufficient  to  show  that  some  burning  was  done. 

O'Daniel  v.  State,  477, 481  (5) . 

2.  Assault  and  Battery  with  Intent. — Motion  to  Quash — A  mo- 
tion to  quash  an  indictment  for  assault  and  battery  with  intent 
to  commit  murder,  when  directed  to  the  whole  indictment, 
should  be  overruled  where  the  assault  and  battery  is  suffi- 
ciently charged.  Bennett  v.  State,  380, 381  ( 1 ) . 

3.  Charging  Statutory  Offense. — Sufficiency. — ^An  indictment 
based  on  a  statute  must,  with  certainty  and  precision,  charge 
the  defendant  with  having  committed  or  omitted  the  acts,  under 
the  circumstances,  and  with  the  intent,  mentioned  in  the  stat- 
ute. Hinshaw  Y.  State,  447, 453  (4) . 

4.  Certainty. — ^Where  an  offense  is  pleaded  with  such  identity 
or  certainty  that  the  accused  is  enabled  to  plead  his  conviction 
or  acquittal  in  bar  of  another  prosecution  therefor,  the  rule 
requiring  particularity  in  charging  the  offense  is  satisfied. 

Williams  v.  State,  283, 294  (7) . 

5.  Certainty. — Use  of  Disjunctives. — ^The  rule  that  it  is  suffi- 
cient in  criminal  pleadings  to  charge  the  crime  in  the  lan- 
guage of  the  statute  does  not  mean  that,  where  several  acts  con- 
nected by  disjunctives  are  stated  in  a  statute,  the  disjunctives 
may  be  used  in  charging  the  offense,  since  their  use  would  ren- 
der the  pleadings  uncertain;  hence  in  charging  a  violation  of 
that  part  of  §4  of  the  Prohibition  Act,  Acts  1917  p.  15,  making 
it  unlawful  "to  keep  intoxicating  liquor  with  the  intent  to  sell, 
*  ♦  ♦  furnish  or  otherwise  dispose  of  the  same,"  it  is  proper 
to  charge  conjunctively  that  one  did  unlawfully  keep  with  "in- 
tent to  sell  *  *  *  furnish  and  otherwise  dispose  of  the 
same."  State  v.  Saa-lin,  359, 362  (4) . 

6.  Conspiracy  to  Commit  Felony. — Certainty. — An  indictment  for 
conspiracy  to  commit  a  felony  which  is  sufficient  to  enable  the 
court  and  the  jury  to  understand  distinctly  the  issue  to  be 
tried,  and  to  fully  inform  the  defendant  of  the  nature  of  the 
offense  charged,  and  upon  which  a  judgment  may  be  pronounced 
on  a  conviction  according  to  the  rights  of  the  case,  is  sufficient 
as  against  a  motion  to  quash  for  uncertainty. 

Williams  V.  State,  283, 297  (14) . 

7.  Conspiracy. — Duplicity. — ^An  indictment,  under  §§2647,  2378 
Bums  1914,  Acts  1905  p.  584,  §§641,  477,  for  conspiracy  to 
solicit  bribes  is  liot  bad  for  duplicity,  though  it  charged  that 
solicitations  were  to  be  made  upon  many  x)ersons  who  were 
engaged  in  various  illeg[al  businesses  so  classified  as  to  bring 
them  within  the  prohibition  of  statutes  pertaining  to  specifically 
defined  crimes.  Williams  v.  State,  283, 297  (13) . 

8.  Conspiracy. — Soliciting  Bribes. — A  deputy  prosecuting  at- 
torney and  certain  officers  of  a  city  charged  with  official  duties 
pertaining  to  the  enforcement  of  the  criminal  laws  of  the 
state  may  be  jointly  indicted  under  §§2647,  2378  Bums  1914, 
Acts  1905  p.  584,  §§641,  477,  for  conspiracy  to  solicit  bribes, 
and  they  need  not  be  charged  and  tried  singly  under  the  brib- 
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ery  statute,  for,  though  each  of  such  officers  performed  a  dif- 
ferent duty-,  they  controlled  the  criminal  procedure  required 
to  bring  violators  of  the  law  before  the  courts. 

WiUiama  V.  State,  283, 294  (9) . 

9.  Conspiraey. — Soliciting  Bribes, — Failure  to  State  Namee, — ^Di 
a  prosecution  for  conspiracy  to  solicit  bribes,  under  §§2647, 
2378  Bums  1914,  Acts  1905  p.  584,  §§641,  477,  the  statement 
in  the  indictment  of  the  fact  that  tifie  names  of  the  persons 
solicited  or  to  be  solicited  are  unknown  is  sufficient  excuse  for 
failing  to  name  such  persons.       WMamM  v.  State,  283, 294  (8) . 

10.  Conspiracy. — Soliciting  Bribes. — Names  of  Persons  Solicited. 
— ^In  a  prosecution  of  public  officers  for  conspiracy  to  solicit 
bribes,  under  §§2647,  2378  Bums  1914,  Acts  1905  p.  584,  §§641, 
477,  if  the  names  of  the  persons  to  be  solicited  were  known,  or 
if  ttiey  were  reasonably  ascertainable  by  the  grand  jury,  they 
should  have  been  pleaded.  WiUiams  v.  StaU,  283, 293  (6) . 

11.  ConstitutimuU  Law. — Pleading. — Chapter  62,  Acts  1915  p. 
123,  requiring  that  recitals,  etc.,  in  all  criminal  and  civil  plead- 
ings shall  be  considered  as  allegations  of  fact,  etc,  is  void  so 
far  as  it  applies  to  indictments,  in  view  of  Art  1,  §13,  of  the 
Constitution.  Hinshato  v.  State,  147, 153  (7) . 

12.  Different  FeUmies  of  Same  Class. — How  Charged. — Felonies 
of  the  same  class  should  be  charged  in  separate  counts  of  an 
indictment  Hinshaw  v.  State,  447, 455  (7) . 

13.  Description  of  Money. — Sufficiency. — ^In  a  prosecution  of  a 
bank  official  for  a  violation  of  §2295  Bums  1914,  Acts  1905 
p.  584,  the  description  of  money  called  for  in  a  check  described 
m  the  indictment  as  "Three  Thousand  ($3,000)  Dollars  lawful 
and  current  money  of  the  United  States,"  was  sufficient,  in  view 
of  §2058  Bums  1914,  Acts  1905  p.  584. 

Hinshaw  v.  State,  447, 455  (5) . 

14.  Election  Between  Counts. — Discretion  of  Court. — ^Whether 
prosecution  should  be  required  to  elect  between  different  counts 
of  an  indictment  is  largely  within  the  court's  discretion;  and 
when  it  is  not  apparent  on  the  face  of  an  indictment  that  dif- 
ferent and  distinct  offenses,  which  cannot  be  properly  joined, 
are  charged,  election  need  not  be  required. 

Hinshaw  v.  State,  447, 456  (9) . 

15.  Intoxicating  Liquors, — Affidavit, — Surplusage, — ^Where  the 
charpre  in  an  affidavit,  under  §4,  Acts  1917  p.  15,  for  unlawfully 
keeping  intoxicating  liquor  with  intent  to  sell,  etc.,  ended  with 
the  words  ''or  otherwise  disposed  of  or  use,"  the  afHdavit  was 
properly  quashed  under  §2065,  d.  3,  Bums  1914,  Acts  1905  p. 
584,  §194,  since  the  word  use  tiierein  tended  to  show  innocence, 
was  neither  in  apposition  to,  nor  explanatory  of,  that  which 
preceded  it,  and  therefore  cannot  be  treated  as  surplusage. 

State  V.  SarUn,  359, 363  (5) . 

16.  Joinder  of  Cognate  Offenses. — Rule, — Any  number  of  counts 
charnng  the  same  transaction  as  constituting  different  offenses 
may  be  joined,  if  the  offenses  are  cognate  or  of  the  same  nature, 
and  the  mode  of  trial  is  the  same. 

Hinshaw  v.  StaU,  447, 456  (10) . 

17.  Motion  to  Quash, — Defects  AppeaHng  on  Fape  of  Indict- 
ment.— ^Under  the  Criminal  Code,  defects  not  appearing  on  the 
face  of  an  indictment  cannot  be  raised  by  a  motion  to  quash: 
and,  though  such  defects  do  so  appear,  if  the  offense  is  charged 
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with  such  a  degree  of  certainty  that  the  defects  do  not  t^id 
to  prejudice  the  substantial  nehts  of  the  defendant,  they  must 
be  disregarded.  WUliama  v.  State,  283, 288, 291  (2)  • 

18.  Mothns  to  Make  Mare  Speeifie. — ^Motions  requiring  Uie  state 
to  make  indictments  or  affidavits  more  specific,  and  to  state 
facts  necessary  to  sustain  conclusions  or  recitals,  are  not  rec- 
ognized by  the  Criminal  Code.      Hinehaw  v.  State,  447, 455  (6) . 

19.  Negativing  Exceptions, — ^Where  exceptions  are  in  a  suBse- 
^aent  section  of  the  statute,  or  in  a  proviso  of  the  same  sec- 
tion, they  need  not  be  negatived.    Jenieine  v.  State,  510, 511  (2). 

20.  Pleading  Provisos  and  Exceptions. — Where  an  exception  is 
in  a  proviso,  or  in  a  subseG[uent  section  of  the  statute,  it  need 
not  be  pleaded;  but  exceptions  which  are  a  part  of  the  defini- 
tion of  the  offense  must  be  pleaded. 

State  V.  Sarlin,  359, 362  (2) . 

2L  Several  Counts  Based  on  Same  Felony.-^Election. — ^Where 
several  counts  of  an  indictment  based  on  the  same  alleged  fel- 
ony are  inserted  to  avoid  the  consequences  of  a  possible  vari- 
ance, it  is  not  error  to  overrule  a  motion  requiring  the  prosecu- 
tion to  elect  Hinshaw  v.  State,  447, 456  (8)  • 

22.  Solicitation  of  Bribes. — Names  of  Persons  Solicited. — ^An  in- 
dictment of  public  officers  for  conspiracy  to  solicit  bribes,  under 
f  §2647,  2878  Bums  1914,  Acts  1905  p.  584,  §§641,  477,  contain- 
mg  the  statement  that  a  specified  sum  was  actually  paid  to 
the  conspirators,  was  not  fatally  defective  for  failing  to  state 
the  names  of  the  contributors,  in  view  of  another  allegation 
therein  that  the  conspiracy  was  formed  to  solicit  bribes  not  only 
from  persons  engaged  in  illegal  business,  but  from  those  who 
might  thereafter  engage  in  such  business  and  for  the  further 
reason  that  the  allegation  of  the  receipt  of  the  specified  sum 
does  not  necessarily  ^ow  that  the  grand  jurors  knew  the  names 
of  the  contributors  or  that  the  evidence  before  them  on  that 
subject  was  satisfactory.  Williams  v.  State,  283, 293  (4) . 

28.  Sufficiency. — An  indictment  charging  an  oiFense  with  such 
degree  of  certainty  that  the  court  can  pronounce  judgment 
thereon  according  to  the  right  of  the  case  is  sufficient. 

Hinshaw  v.  State,  447, 458  (3) . 

Hi  Suffieieney,  —  Pleading  Facts,  —  Intoxicating  I^igfuors. -»  An 
affidavit,  under  §8351  Bums  1914,  Acts  1907  p.  689,  which  con- 
tains in  plain  and  concise  language,  without  unnecessary  repe- 
tition, a  statement  of  the  ultimate  facts  that  the  state  must 
prove,  is  sufiident,  as  Uie  state  is  not  required  to  plead  the  evi- 
dence supporting  such  facts.  Scherer  v.  State,  14, 17  (3) . 

25.  Sufficiency. — Pleading. — Conclusions. — Intoxicating  Liquors. 
-^Under  $8351  Bums  1914.  Acts  1907  p.  689,  an  affidavit  char^ 
ing  an  offense  substantially  in  the  langn^age  of  the  statute  is 
sullcient  as  against  a  motion  to  make  the  affidavit  more  specific, 
notwithstanding  the  provisions  of  Acts  1915,  ch.  62,  p.  123. 

Scherwr  v.  Sta;te,  14, 17  (4) . 

26.  Sujpcteney. — Keeping  Place  for  Unlawful  Sale  of  Intomcat- 
ing  lAquor.'--Surplusage. — ^In  a  prosecution  under  §8351  Bums 
1914,  Acts  1907  p.  689,  a  motion  to  quash  the  affidavit  because 
it  contained  a  recital  that  the  building  was  not  licensed,  and 
therefore  did  not  specifically  show  that  the  defendant  was  not 
licensed,  was  properly  overruled,  where,  by  eliminating  such 
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recital,  an  offense  was  charged  substantially  in  the  langaage 
of  the  statute,  since  there  could  be  no  doubt  as  to  the  crime 
charged,  the  recital  being  meaningless  surplusage  in  view  of 
the  fact  that  no  law  provides  for  licensing  a  building  for  the 
sale  of  intojucating  liquors.  Seherer  v.  State,  14, 16  (1) . 

27.  Uae  of  Dtajunettvea. — UneertaifUy. — ^An  indictment  for  the 
unlawful  possession  of  intoxicating  liquors,  as  defined  by  the 
Prohibition  Act,  §8366d  Bums'  Supp.  1918,  Acts  1917  p.  15, 
alleging  more  than  one  of  the  purposes  made  iUegal  by  the 
statute,  and  connecting  them  by  the  disjunctive  "or"  instead 
of  the  conjunctive  "and,"  is  defective  for  uncertainty. 

Y<nmg  V.  StaU,  505. 

28  V«iiiM^-5ttj9fei0ncy.— The  omission  of  the  name  of  the  state 
from  the  body  of  an  indictment  does  not  render  the  pleading 
fatally  defective  where  the  name  thereof  appears  in  the  cap- 
tion,  since  the  caption  is  part  of  the  pleading. 

Koehler  v.  State,  387, 388  (1) . 

INFERENCES— 

See  Abson  3;  CoNSPmACY  8;  Criminal  Law  30;  Pleading  5. 

INHERITANCE— 

Tax,  liability  of  residuary  estate^  see  Ezbcutobs  and  Adminis- 
1RAT0BS  3,  4. 

mjuNcrioN— 

De  facto  officer,  right  to  injunctive  relief  against  claimant,  see 
Officers  1,  3. 

INJURIES— 

See  Bridges;  DAHAfflcs;  IfASisat  and  Servant;  Raiukoads  4-6. 
To  real  estate,  permanent,  damages,  see  Action  3. 
Fraudulent  settlement  of  daim,  action,  elements  of  damage,  see 
Fraud  1. 

INSANE  PERSONS— 

Sale  of  insane  husband's  lands,  effect  on  wife's  inchoate  interest, 
see  Dower. 

Scope  of  Proceedings. — Statute. — ^A  proeeedinfi:  under  §8101  et 
seq.  Burns  1914,  Acts  1895  p.  205,  is  Umited  to  the  investiga- 
tion of  the  mental  status  of  che  person  alleged  to  be  of  unsound 
mind  and  to  the  making  of  such  orders  as  are  authorized  in 
such  statute;  hence,  where  a  person  adjudged  to  be  insane  is 
married  and  the  owner  of  land  under  a  joint  tenancy  or  a  ten- 
ancy by  the  entireties,  the  judgment  rendered  could  not  have 
the  effect  of  changing  the  tenancy  to  a  tenancy  in  common  by 
virtue  of  §|4004,  4005  Bums  1914,  Acts  1899  p.  109,  even 
though  the  findings  show  that  the  insanity  is  probably  perma- 
nent; and  this  would  be  true  regardless  of  the  party  instituting 
the  insanity  proceeding.  Kilgore  v.  Tempter,  675, 680  (2) . 

INSTRUCrnONS— 

See  Trial. 

Review  of,  see  Appeal  15,  27,  28,  32-35;  Criminal  Law  73,  81,  99, 
101, 103. 
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INSURANCE— 

As  motive  for  arson,  see  ARSON  2. 

1.  Action  an  Policy  by  Assignee. — Complaint. — Sufficiency. — ^In 
an  action  on  a  life  insurance  policy  by  an  assignee,  who  has 
paid  premimns,  which  policy  gave  the  insurer  the  right  to  treat 
it  as  void  on  its  assignment,  a  complaint  alleging  the  assign- 
ment and  making  the  policy  an  ^diibit  does  not  state  a  cause 
of  action  in  the  absence  of  allegations  showing  that  the  insurer 
has  waived,  or  is  estopped  from  asserting,  such  right. 

Prudential  Ins.  Co.  v.  Ritchey,  157, 161  (6) . 

2.  Life  Insurance. — "Facility  Payment  Clause." — Rights  of  One 
Paying  Premiums. — Payment  of  premiums  on  the  life  insur- 
ance policy  of  another  gives  the  person  so  paying  them  no 
rights  to  enforce,  under  a  "facility  payment"  clause  in  the  pol- 
icy, the  payment  of  death  benefits,  smce  the  payment  of  the 
premiums,  in  legal  contemplation,  was  made  by  the  insured. 

Pvf4dential  Ins.  Co.  v.  Ritcliey,  157, 160  (2) . 

3.  lAfe  Insurance. — Beneficiaries. — Rights  under  "Facility  Pay- 
ment" Clause. — Action. — Where  death  benefits  of  a  life  insur- 
ance policy  were  payable  to  the  personal  representative  of  the 
insured,  unless  settlement  should  be  made  under  a  "facility 
payment"  clause  empowering  the  company  to  pay  such  benefits 
to  any  relative  by  blood  or  marriage,  or  to  any  person  appear- 
ing to  the  company  to  be  equitably  entitled  thereto  by  reason 
of  having  incurred  expense,  etc.,  an  action  cannot  be  main- 
tained to  enforce  payment  by  one  with  whom  the  company 
might  have  settled,  at  its  option,  under  such  facility  clause, 
where  such  person  is  neither  named  as  a  beneficiary  nor  other- 
wise designated  as  the  person  entitled  to  recover. 

Prudential  Ins.  Co.  v.  Ritchey,  157, 169  (1) . 

4.  Pwrol  Assignment  of  Policy. — VaMity."^The  parol  assign- 
ment of  an  insurance  jpolicy  is  valid,  unless  forbidden  by  provi- 
sion in  the  policy.     Prudential  Ins.  Co.  v.  Ritchey,  157, 160  (8) . 

INTENT— 

Proof,  review,  see  Criminal  Law  110. 
When  implied,  see  Assault  and  Battery  2;  Homicide  4. 
Materiality,  under  Bulk  Sales  Act,  see  Fraudulent  Convey- 
ances 2. 

INTERROGATORIES— 

See  Trial  8,  9. 

Answers,  review,  see  Appeal  25;  Libel  and  Slander  12,  13. 

INTERSTATE  COMMERCE— 

Intereference,  statute,  effect  of  federal  decision,  see  States  2. 

INTOXICATING  LIQUORS— 

Illegal  sale,  sufficiency  of  charge,  see  Criminal  Law  12;  Indict^ 
ment  and  Information  15,  24,  26. 

Evidence,  admissibility,  see  Criminal  Law  32,  83. 

1.  Affidavit. — Negativing  Exceptions. — An  affidavit  charging  the 
defendant  with  having  intoxicating  liquors  in  his  possession 
with  intent  to  sell,  etc.,  in  violation  of  Acts  1917,  ch.  4,  p.  15, 
§4,  is  not  insufficient  because  it  fails  to  negative  the  exceptions. 
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the  exceptions  in  the  statute  not  .being  a  part  of  the  definition 
of  the  offense.  Jenkins  v.  State,  510|  511  (1) . 

2.  Charging  Offense, — Exceptions, — The  charge  that  the  defend- 
ant on  a  certain  date,  in  a  named  city  and  county  of  the  state, 
did  then  and  there  unlawfully  keep  intoxicating  liquor^  to  wit, 
whisky,  gin,  wine  and  beer  with  intent  to  sell,  baxter,  ex- 
change, give  away,  furnish  and  otherwise  dispose  of  the  same 
to  persons  to  the  affiant  unknown  sufficiently  charged  an  of- 
fense, under  the  Prohibition  Act,  Acts  1917  p.  15,  §4,  though 
it  did  not  negative  the  exception  in  the  proviso. 

James  v.  State,  579, 581  (1). 

3.  Pndictmeni.-^uffleieney.'^NeffaHving  Defensee^-ln  charg- 
ing the  offense  of  keeping,  running  and  operating  a  place  for 
the  sale  of  intoxicating  liquors  in  violation  of  §8351  Bums 
1914;  Acts  1907  p.  6899  it  is  not  necessary  to  negative  the 
provisos  in  the  statute.  Seherer  v.  SteOe,  14, 16  (2). 

4.  Evidence. — Sufflcieney  to  Show  Intent — ^The  evidence  is  re- 
viewed and  held  sufficient  to  show  that  the  defendant  was  the 
owner  of  intoxicating  liquor  and  that  he  had  it  with  the  intent 
to  dispose  of  it  unlawfully  as  charged. 

)        Jenkins  v.  State,  510, 512  (4) . 

5.  Failure  to  Remove  Front  State. — ^An  affidavit  charging  a  fail- 
ure to  remove  intoxicating  liquors  from  the  state  witiiin  ten 
days  after  the  enactment  of  the  Prohibition  Act,  Acts  1917  p. 
15,  §8356a  et  seq.  Bums  1914,  does  not  charge  a  public  of- 
fense, since  the  statute  does  not  provide  a  penalty  for  the  fail- 
ure to  remove  it  Bhmberg  v.  State,  619. 

6.  Illegal  Sale. — Sujfteieney  of  Evidence. — ^In  a  pioseeution  for 
the  illegal  sale  of  intoxicating  liquors,  under  §8356d  Bums' 
Supp.  1914,  Acts  1917  p.  15,  the  evidence,  though  circumstantial, 
is  held  sufficient  to  show  that  the  defendant  unlawfully  kept, 
and  was  making  unlawful  sales  of,  intoxicating  liquors  as 
charged,  in  view  of  the  rule  that  a  verdict  supported  by  some 
evidence  is  supported  by  sufficient  evidence. 

Schulmeyer  v.  StaU,  463, 466  (2) . 

7.  Keeping  Place. — AppeaL — Sufficiency  of  Evidence. — On  ap- 
peal from  a  judgment  of  conviction  for  the  violation  of  the 
Prohibition  Act',  Acts  1917  p.  15,  the  evidence  is  reviewed  and 
held  sufficient  to  sustain  the  verdict,  under  the  rule  that  the 
judgment  will  be  upheld  unless  there  is  a  total  lack  of  evidence 
on  an  essential  element  of  the  offense. 

Barker  v.  State,  493, 496  (4) . 

8.  Keeping  with  Intent  to  SeU. — Constrttetion  of  Statute. — 
Bonded  lAqvjor. — Section  4  of  Acts  1917  p.  15,  §8356d  Bums' 
Supp.  1918,  prohibiting  the  keeping  of  intoxicating  liquor  with 
intent  to  sell,  etc.,  is  not  intended  to  apply  to  only  those  hav- 
ing bonded  liquor,  but  is  general  in  its  application. 

State  V.  Swlin,  359, 361  (1) . 

9.  Keeping  Place. — Nuisance. — Charging  Offense. — ExcluSimp 
Home. — In  charging  the  illegal  sale,  barter,  etc.,  of  intoxi- 
cating liquors  under  §4,  Acts  1917  p.  15,  or  the  maintenance  of 
a  place  for  such  illegal  purposes,  defined  as  a  nuisance  by  §20 
of  the  act,  it  was  not  necessary  to  exclude  the  home  of  the  ac- 
cused, on  the  theory  that  he  had  the  right  to  keep  intoxicating 
liquor  there  and  to  serve  it  to  guests,  since  the  act  does  no 
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authorize  the  keeping  of  the  liquor  in  the  home  for  sale*  barter, 
exchange,  or  to  bie  otherwise  disposed  of  contrary  to  law. 

James  V.  State,  579,  &81  (2) . 

10.  Statute.  —  Construction.  —  "Furnish."  —  Where  the  accused, 
pursuant  to  an  agreement  with  his  son-in-law,  purchased  intoxi- 
cating liquor  to  be  used  by  them  and  their  families  on  a  future 
day,  the  son-in-law  furnishing  half  of  the  money  at  the  time 
of  making  the  agreement,  the  court,  in  determining  whether 
the  accused  was  guilty  of  an  intent  to  "furnish"  the  liouor  in 
violation  of  §4,  Acts  1917  p.  15,  will  consider  the  word  "fur- 
nish" in  the  concrete  as  used  in  the  act,  rather  than  in  the  ab- 
stract, keeping  in  mind  the  general  purpose  of  the  act  and  the 
evils  intended  to  be  remedied.  Banks  y.  State,  853, 856  (2) . 

11.  Unlawful  Keeping. — "Furnish" — Statute. — ^Where  the  ac- 
cused had  in  his  possession  intoxicating  liquor  which  he  pur- 
chased pursuant  to,  and  with  intent  to  carry  out,  an  agreement 
with  his  son-in-law  under  which  the  liquor  was  to  be  used  by 
them  and  their  families  on  a  future  day,  the  son-in-law  having 
furnished  half  of  the  purchase  price  at  the  time  of  making  the 
agreement,  he  was  guiltv  of  keeping  intoxicating  liquor  with 
intent  to  "furnish,"  etc.,  m  violation  of  Acts  1917  p.  15,  though 
the  son-in-law  had  title  to  half  of  the  liquor  from  the  time  of 
the  purchase.  Banks  v.  State,  853, 358  (8) . 

JOINDER— 

Of  cognate  offenses,  rule,  see  Indictment  and  Information  16. 

JOINT  LIABILITIES— 

See  Libel  and  Slander  5,  6;  Torts. 

JUDGES— 

See  also  Courts. 

Change  of,  see  Appeal  18. 

1.  Change  of. — Discovery  of  Prejudice. — Rules  of  Court. — ^Where 
there  is  a  showing  that  the  facts  as  to  the  bias  and  prejudice 
of  the  judge  are  not  discovered  until  the  day  on  which  the  mo- 
tion for  change  is  filed,  a  rule  of  court  that  an  application  for 
diange  of  judge  shall  be  made  at  least  a  specified  number  of 
days  prior  to  a  certain  stage  of  the  proceedTings  has  no  force. 

Stidham  v.  Sterrett,  507, 509  (2) . 

2-  Change  of. — Time  for  Filing  Motion. — ^Where,  in  a  drainage 
proceeding,  the  court  had  heard  argument  on  the  first  ground 
of  remonstrance — ^that  the  report  bf  the  drainage  commission- 
ers was  not  according  to  law — and  had  ordered  it  referred  to 
the  commissioners  for  correction,  a  proper  motion  for  change 
of  judge,  filed  before  the  beginning  of  the  trial  on  tiie  other 
issues,  was  timely,  and  should  have  been  granted,  as  there  had 
been  no  submission  of  a  question  of  fact  such  as  is  involved  in 
the  trial  of  an  issue  made.        Stidham  Y.  Sterrett,  507, 508  (1). 

JUDGMENT— 

Review  of,  see  Appeal;  Criminal  Law. 

For  judgments  in  particular  actions  or  proceedings,  see  also  the 
various  specific  topics. 

Vol.  188-^0 
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1.  Basis, — Determination  From  Pleadings. — Execution. — ^Where, 
in  a  suit  to  set  aside  an  execution  sale,  one  paragraph  of  com- 
plaint asked  that  the  judgment  be  set  aside  for  fraud  and  the 
other  proceeded  on  the  theory  that  the  property  was  exempt 
from  execution,  a  judgment  that  the  sale  and  the  sheriff's 
certificate  and  deed  be  set  aside,  without  cancellation  of  the 
judgment  on  which  the  execution  issued,  indicates  that  the  re- 
lief was  g^ranted  under  the  latter  paragraph. 

Luckett  V.  HamTnond,  484, 487  (1) . 

2.  Collateral  Attack. — ^Where  a  judgment  of  a  court  having  gen- 
eral jurisdiction  of  the  subject-matter  is  fair  on  its  face,  it 
is  entitled  to  full  faith  and  credit  by  courts  of  co-ordinate 
jurisdiction  in  the  same  state  until  set  aside  by  appeal  or 
by  direct  proceeding.  Steenburg  v.  Kyle,  26,  29  (3). 

3.  Nuisance. — Damages. — Continuing  Ahatahle  Nuisance. — ^Por 
a  continuing  abatable  nuisance,  damages  may  be  recovered  only 
to  the  date  of  the  action,  as  there  is  a  presumption  that  the 
cause  pro  Vacing  the  damage  will  be  removed  by  an  abatement 
of  such  nuisance;  but  if  the  nuisance  is  not  abated,  successive 
actions  may  be  maintained  so  long  as  it  is  permitted  to  con- 
tinue, in  any  one  of  which  damages  may  be  recovered  for  in- 
juries occasioned  prior  to  the  commencement  of  the  action 
and  within  the  statute  of  limitations,  not  extending  back  of  a 
former  recovery. 

Indiana  Pipe  Line  Co.  v.  Christensen,  400, 403  (1) . 

4.  Trial. — Motions  for  Venire  de  Novo  and  in  Arrest. — Distinc- 
tion.— ^While  a  motion  for  a  venire  de  novo  and  a  motion  in 
arrest  of  judgment  must  both  be  made  before  judgment,  the 
former  should  precede  the  motion  for  new  trial  and  is  confined 
to  uncertainty,  ambiguity  or  imperfections  in  the  verdict  or 
findings,  while  the  latter  challenges  the  pleading  upon  which 
the  verdict  or  finding  rests  and  cuts  off  the  right  to  subse- 
quently file  a  motion  for  new  trial. 

Phillips  v.  Gammon,  497, 499  (3) . 
JUDICIAL  KNOWLEDGE— 
See  Criminal  Law  47. 

JUDICIAL  POWEIU- 

See  Constitutional  Law  7,  17. 

JUDICIAL  SALES— 

Lands  of  insane  husband,  effect  as  to  wife's  inchoate  intere£;t,  see 
Dower  2,  3. 

JURISDICTION— 

See  Courts  3. 

JURY— 

Province  of,  see  Trial  11. 

Questions  for,  see  Appeal  26;  Conspiracy  2;  Criminal  Law  50, 
54;  Master  and  Servant  4;  Negugence  3,  5,  9;  Railroads  2. 

Examination. — Discretion. — ^The  examination  of  lurors  on  the 
voir  dire  to  determine  whether  peremptory  challenge  shall  be 
used  is  largely  in  the  discretion  of  the  trial  court,  and  is  lim- 
ited by  the  good  faith  of  the  examining  attorney. 

Mao-tiny. Lillu,  139, 144. 145  (6) . 
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KNOWLEDGE— 

Allegations,  sufficiency,  see  Criminal  Law  10. 
Expert  testimony,  see  Evidence  3. 

LACHES— 

Delay  in  claiming  exemption,  sufficiency  of  excuse,  see  Execu- 
tion 1. 

LAW  OF  THE  CASE— 

See  Appeal  46;  Highways  9. 

LEGISLATIVE  POWEIU- 

See  Constitutional  Law  1,  7-11;  Highways  10;  Municipal  Cor- 
porations 1;  Taxation  3,  6. 

LIBEL  AND  SLANDER— 

1.  Evidence. — Sufficiency. — ^In  an  action  for  libel,  evidence  that 
the  defendant  told  witnesses  before  the  publication  of  the  al- 
leged libelous  matter  that  such  matter  would  appear  concern- 
ing the  plaintiff  and  the  testimony  of  the  plaintiff  that  such 
defendant  had  said  to  him,  ''Oh  I  will  show  you  up  good  and 
proper  *  *  *.  I  will  show  up  your  consistency,"  with  other 
similar  evidence,  is  held  sufficient  to  sustain  the  verdict  that 
such  defendant  composed  the  libelous  matter  and  caused  it  to 
be  published.  Sourbier  v.  Brown,  554, 566  (13) . 

2.  Instructions. — Necessity  of  Requests. — ^In  an  action  for  libel, 
where  one  of  two  defendants  claimed  he  was  liable  only  for  a 
secondary,  and  not  a  primary,  publication  of  the  libel,  an  in- 
struction that,  if  such  secondary  publication  was  established, 
then  both  defendants  were  liable,  is  incomplete,  but  not  errone- 
ous in  the  absence  of  a  tender  of  a  complete  instruction  on  the 
subject  by  the  party  objecting. 

Sourbier  v.  Brovm,  554, 569  (17) . 

3.  Instructions. — Reversible  Error. — ^Where  one  of  two  defend- 
ants claimed  he  was  liable  only  for  secondary,  and  not  a  pri- 
mary, publication  of  a  libel,  an  instruction  authorizing  only 
one  basis  for  estimating  damages,  which  was  applicable  only  to 
a  verdict  for  a  primary  publication,  was  erroneous,  where 
another  instruction  authorized  a  verdict  for  the  plaintiff  based 
on  a  secondary  publication  alone,  since  the  jury  must  have 
understood  that  the  damages  to  be  awarded  against  such  de- 
fendant for  participation  in  the  secondary  publication  should 
rest  on  the  same  basis  as  though  he  had  participated  in  the 
primary  publication.  Sourbier  \.  Brown jfth^,blQ  (18)* 

4.  Joint  Actions. — ^A  joint  action  cannot  be  maintained  against 
the  maker  of  a  secondary  publication  and  the  makers  of  the 
primary  publication  for  the  recovery  of  all  damages  resulting 
from  the  primary  publication.     Sourbier  v.  Brown,  554, 559  (5) . 

5.  Joint  and  Several  Liability. — ^The  writer  and  a  person  making 
publication  of  a  libel  are  jointly  and  severally  liable. 

Sourbier  v.  Brovm,  554, 559  (2) . 

6.  Joint  Liability. — In  an  action  for  libel  against  two  defend- 
ants, a  showing  that  both  participated  in  the  unlawful  act  is 
sufficient  to  create  joint  liability,  it  being  unnecessary  that  they 
acted  with  a  common  motive  or  design. 

Sourbier  v.  Brown,  554, 568  (16) . 
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7.  Primary  Publication. — Copying, — Liahility^-^A  pergon  who 
copies  primary  libelous  matter  and  publishes  or  otiberwise  dis- 
tributes copies  thereof  is  guilty  of  publishing  a  new  and  dis- 
tinct libel  for  the  consequences  of  which  he  is  responsible  to  the 
exclusion  of  the  makers  of  the  primary  publication. 

Sov/rbier  v.  Brotun,  554, 560  (7) . 

8.  "Primary  PuhlicationJ* — Mailing. — The  sending  of  a  libelous 
circular  letter  by  mail  constitutes  a  primary  or  orig^al  pub- 
lication thereof  as  to  persons  reading  the  letter. 

Sourbier  v.  Brovm,  554, 559  (3) . 

9.  Publication. — ^Tho  actionable  wrong  in  libel  is  the  publica- 
tion of  the  false  and  defamatory  writing. 

Soif/rbier  v.  Broum,  554, 558  (1) . 

10.  "Secondary  Publication." — The  exhibiting  pr  remailing  of  a 
libelous  letter  by  a  person  receiving  it  constitutes  a  secondary 
publication.  Sourbier  v.  Brovm,  554, 559  (4) . 

11.  Secondary  Publication, — Liability. — The  maker  of  a  sec- 
ondary publication  of  libelous  matter  is  liable  for  the  conse- 
quences thereof,  but  he  i&  not  responsible  for  a  primary  publi- 
cation in  which  he  did  not  participate. 

Sourbier  v.  Brovm,  554, 559  (6) . 

12.  Verdict.^Special  Interrogatories. — Conflict. — ^In  a  libel  ac- 
tion against  two  defendants  jointly,  in  which  a  Joint  verdict 
and  a  joint  judgment  were  rendered,  an  answer  to  a  special 
interrogatory  finding  that  one  of  the  defendants  either  com- 
posed uie  letter  or  caused  it  to  be  published,  it  not  showing 
which  of  the  two  acts  he  did,  is  not  in  conflict  witJi  the  gen- 
eral verdict,  as  the  court  on  appeal  will  regard  the  general 
verdict  as  finding  that  such  defendant  did  both  of  such  acts 
as  diarged  in  the  complaint     Sourbier  v.  Brown,  554, 561  (10) . 

18.  Verdict. — Special  Interrogatories. — ^In  a  libel  action  against 
two  defendants  as  joint  tort-feasors,  in  which  a  joint  verdict 
and  a  joint  judgment  were  rendered,  an  answer  to  a  special 
.  interrogatory  negativing  a  charge  of  conspiracy  on  the  part  of 
one  of  the  defendants  as  to  the  publication  of  the  libelous  mat- 
ter was  not  in  conflict  with  the  general  verdict  which  did  not 
rest  solely  on  the  charge  of  conspiracy  contained  in  the  com- 
plaint, there  being  other  allegations  that  such  defendant  com- 
posed the  libelous  matter,  procured  it  to  be  published  and  par- 
ticipated in  the  publication,  the  proof  of  any  one  of  which  would 
render  him  jointly  liable  with  another  participating  therein. 

Sourbier  v.  Brovm,  554, 561  (9) . 

LICENSEES— 

Liability  of  railroad  company  for  injuries,  see  Raiuroads  5,  6. 

LICENSE— 

Trading  stamp  business,  statute,  validity,  see  CoNSTiTTrnoNAL 
Law  2. 

LIFE  ESTATES — 

lAability  for  Taxes. — Failure  to  Receive  Income. — Effect. — ^A  deed 
delivered  to  the  grantee  during  the  grantor's  life  containing 
no  covenants  of  warranty  nor  agrreement  as  to  taxes,  in  which 
deed  the  granlor  reserved  a  life  estate  and  possession  of  the 
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LIFE  ESTATES— Continued. 

land,  required  that  the  life  tenant  pay  the  taxes  during  the  life 
tenancy,  provided  she  derived  sufficient  income  therefrom,  and, 
where  there  was  no  showing  that  she  received  any  income,  the 
land  was  liable  for  the  taxes  so  assessed. 

NiUian  Y.  Green,  Exr.,  697, 709  (8) . 

LIFE  INSURANCE— 

See  Insurance. 

LIS  PENDENS— 

Notice. — Purchaser  at  Execution  Sale. — A  purchaser  at  an  execu- 
tion sale  takes  with  notice  of  all  rights  that  may  legally  grow 
out  of  a  pending  suit  to  enjoin  sudi  sale  on  the  ground  that 
the  property  is  exempt.  Luckett  v.  Hammond,  484, 491  (10) . 

LOCAL  LAWS— 

See  Statutes  5. 

MACHINERY— 

Manufacturers,  defective  construction,  liability,  see  Negligence 
11, 12. 

MANDAMUS— 

1.  Office, — Possession. — ^Mandamus  is  the  proper  remedy  to  ob- 
tain possession  of  an  office  from  a  person  wrongfully  holding 
over  where  the  facts  show  that  the  plaintiff  has  been  legally 
elected  to,  and  has  qualified  for,  the  office. 

Arnold  V.  State,  ex  rel,  222, 224  (1) . 

2.  Remedy. — Scope. — Mandamus  will  be  issued  only  in  cases 
where  the  facts  show  a  dear  legal  right  on  the  relator's  part 
to  the  relief  sought  and  a  clear  legal  duty  resting  on  the  de- 
fendants to  perform  the  thing  demanded. 

State,  ex  reL  v.  City  of  Indianapolis,  686, 691  (1) . 

3.  Schools. — Tranasfer  of  Pupil. — Sufficiency  of  Complaint. — 
The  validity  of  §6449  Bums  1914,  Acts  1909  p.  173,  relative 
to  the  transfer  of  pupils,  will  not  be  determined  in  a  manda- 
mus action  to  compel  a  township  trustee  to  transfer  a  pupil 
to  a  private  school,  where  the  complaint  fails  to  allege  an  ap- 
peal to  the  county  superintendent  and  an  order  for  the  transfer 
under  §6451  Bums  1914,  Acts  1901  p.  448,  since  the  superin- 
tendent has  authority  under  the  statute  to  decide  certain  purely 
school  questions  and  his  decision,  based  on  such  questions,  deny- 
ing a  transfer  would  prevent  the  question  of  validity  to  arise. 

Poer,  Trustee  v.  State,  ex  rel.,  55, 59  (2) . 

MANSLAUGHTER^ 

See  Criminal  Law  2;  Homicide  3. 

MASTER  AND  SERVANT— 

See  also  Negugence  2;  Pleading  6. 

1.  Action  for  Injuries. — Complaint. — A  servant's  complaint  for 
injuries  is  i^ot  insufficient  on  demurrer  merely  on  the  ground 
that  certain  material  facts  are  not  directly  averred  and  that 
their  existence  is  left  to  inference. 

Fauvre  Coal  Co.  y.  Kushner,  814, 825  (7) . 
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MASTER  AND  SERVANT— Continued. 

2.  Action  for  Injuries, — Complaint. — A  servant's  complaint  for 
injuries  need  not  specifically  allege  that  a  duty  was  owing  from 
the  master,  where  the  facts  pleaded  are  sufficient  to  warrant 
an  inference  of  such  fact. 

Fauvre  Coal  Co.  v.  Kuahner,  314, 326  (9) . 

3.  Action  for  Injuries.  —  Complaint.  —  A  servant's  complaint 
showing  that  the  defendant  owed  the  plaintiff  a  duty  and  con- 
taining a  general  charge  of  negligent  failure  to  discharge  such 
duty  which  resulted  in  the  injury  complained  of  is  sufficient 
to  withstand  a  demurrer. 

Fauvre  Coal  Co.  v.  Kusfmer,  314, 326  (10) . 

4.  Contributory  Negligence. — Ordinary  Care, — Jury  Question. — 
In  an  action  under  the  federal  Employers'  Liability  Act  by  the 
plaintiff  conductor  for  injuries  sustained  in  a  rear-end  colHsion 
between  freight  trains,  whether  the  conductor  was  guilty  of 
contributory  negligence  in  failing  to  observe  rules  relative  to 
the  dropping  of  fusees  for  the  purpose  of  warning  an  approach- 
ing ^ram  was  a  question  for  the  jury,  where  such  rules  were 
not  specific,  but  permitted  the  trainmen,  in  the  observance 
thereof,  to  exercise  the  care  that  men  of  ordinary  prudence 
would  use  under  the  particular  circumstances. 

Jackson,  Rec,  v.  Rutledge,  415, 430  (16) . 

5.  Contributory  Negligence. — Evidence. — ^In  an  action  under  the 
federal  Employers'  Liability  Act  for  injunes  sustained  by  the 
plaintiff  conductor  in  a  rear-end  collision  between  freight 
trains,  the  failure  of  the  plaintiff  to  have  a  light  burning  in 
the  cupola  of  the  caboose  aid  not  constitute  contributory  negli- 
gence as  a  inatter  of  law,  under  evidence  showing  that  the  light 
would  not^um,  that  the  plaintiff  was  using  the  caboose  for  the 
first  time  and  had  no  previous  knowledge  of  the  defective  con- 
dition of  the  light.  Jackson,  Rec.  v.  Rutledge,  415, 431  (17) . 

6.  Injuries  to  Conductor. — Negligence, — Sufficiency  of  Evidence. 
Verdict. — ^In  an  action  under  the  federal  Employers'  Liability 
Act  for  injuries  sustained  by  the  plaintiff  conductor  as  a  result 
of  a  collision,  the  evidence  is  reviewed  and  held  sufficient  to  sup- 
port a  verdict  for  the  plaintiff  on  the  issue  of  the  defendant's 
negligence,  in  view  of  the  rule  that  the  verdict,  as  against 
the  objection  that  it  is  wholly  unsupported  by  evidence,  must 
stand  on  appeal  unless  the  court  finds  that  the  evidence  most 
favorable  to  the  plaintiff  appellee  is  such  that  no  reasonable, 
inference  of  the  negligence  charged  can  be  drawn  therefrom. 

Jackson,  Rec,  v.  Rutledge,  415, 421  (3) . 

7.  Injury  to  Servant. — Contributory  Negligence. — Evidence. — In 
an  action  under  the  federal  Employers'  Liability  Act  by  a  con- 
ductor for  injuries  sustained  in  a  rear-end  collision  between 
freight  trains,  the  Supreme  Court  cannot  say  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  contributory  negligence  for 
failing  to  require  the  rear  brakeman  to  observe  a  certain  rule 
relative  to  the  guarding  of  the  rear  of  the  train,  which  rule 
applied  only  when  the  train  was  stopped,  in  view  of  evidence 
from  which  the  jury  could  find  that  the  train  was  kept  moving. 

Jackson,  Rec,  v.  RuXledge,  415, 429  (15) . 

8.  Injuries  to  Servant, — Employers'  Liability  Act. — Section  2  of 
the  Employers'  Liability  Act  (Acts  1911  p.  145,  §8020b  Bums 
1914)  makes  no  distinction  between  ^neral  and  special  orders; 
hence,  in  a  servant's  action  for  injunes  alleged  to  have  resulted 
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from  an  order,  etc.,  it  is  not  necessary  to  allege  whether  the 
order  was  general  or  special. 

FoMvre  Coal  Co.  v.  Kushner,  314, 322  (1) . 

9.  Liahtlity  for  Agenfs  Acts, — Relation  of  Parties, — Where  an 
automobile  was  returned  to  the  owner's  residence  after  repairs 
had  been  made  and  the  owner  permitted  the  repairman  to  drive 
it  back  to  the  garage,  accompanied  by  the  owner's  son,  who  was 
to  return  it,  tiie  car  on  such  trip  was  not  used  in  the  defend- 
ant's business  so  as  to  make  him  liable  for  injuries  to  a  pas- 
senger in  another  vehicle  with  which  the  automobile  collided. 

Mwrtin  v.  LiUy,  139, 141  (1) . 

10.  Negligence  of  Servant — Master^s  Liability, — Instructums. — 
In  a  railway  conductor's  action  for  injuries  under  the  federal 
Employers'  Liability  Act,  where  all  the  negligence  charged  re- 
lated to  the  conduct  of  the  engineer  and  the  conductor  of  a 
train  that  collided  with  the  train  upon  which  the  plaintiff  was 
conductor,  an  instruction  that,  if  the  first  named  employes  com- 
mitted any  of  the  acts  of  negligence  diarged  which  proximately 
caused  the  plaintiff's  injury,  the  defendant  would  be  liable,  was 
not  objectionable  as  imposing  a  liability  on  the  defendant  for 
negligent  acts  of  such  employes  outside  the  scope  of  their 
employment.  Jackson,  Rec,  v.  Rutledge,  415, 425  (7) . 

MEANDER  LINES— 

See  PuBuc  Lands;  Waters  and  Watercourses. 

MEMORANDA— 

See  Pleading  8. 

MEMORIALS— 

Hon.  John  H.  Gillett,  p.  xxxii. 
Hon.  Leander  J.  Monks,  p.  xxviii. 

MENTAL  CAPAaXY— 

See  Insane  Persons. 

MERGER— 

Of  offenses,  see  Conspiracy  18. 

MISCONDUCT— 

Of  counsel,  see  Appeal  36. 

MODIFICATION— 

Of  judgment,  as  to  place  of  imprisonment,  see  Criminal  Law  71. 

MOTIONS— 

See  New  Trial. 

To  make  more  specific,  see  Pleading  3,  10. 

MOTIVE— 

See  Arson  2;  Criminal  Law  35. 
MUNICIPAL  CORPORATIONS— 
See  also  Elections. 
Public  streets,  see  also  Dedication  4. 
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L  A38€sement  Diatriets^ — Legialative  Pavfer. — The  l^^islatare 
has  power  to  authorize  the  establishment  of  assessment  districts 
without  regard  to  the  boundaries  of  municipalities. 

City  of  Indianapolis  v.  Bryan,  586, 591  (6) . 

2.  Puhlie  ImprovemenU, — AaseaBmewts. — Authority  to  Levys — ^A 
municipalitv  has  no  power  to  raise  money  to  pay  the  costs  and 
expenses  of  making  a  local  public  improvement,  unless  such 
authority  is  expressly  conferred  by  the  legislature. 

City  of  Indianapolis  v.  Bryan,  586, 589  (1). 

3.  ParJcB. — Puhlie  Improvements, — The  construction  of  a  boule- 
.  vard  or  park  improvement  by  the  city  of  Indianapolis,  under 

Acts  1911  p.  231,  §8748  et  seq.  Bums  1914,  was  an  improve- 
ment of  such  a  public  nature  tiiat  real  estate  lying  outside  the 
corporate  limits,  but  within  the  assessment  district  created  by 
the  board  of  park  commissioners,  could  be  assessed  with  its  pro- 
portion of  the  cost,  and  such  assessment  did  not  constitute  a 
taxation  of  such  property  for  the  benefit  of  the  city  in  its  cor- 
porate capacity.         City  of  Indianapolis  V.  Bryan,  586, 589  (4) . 

4.  Public  Parks. — Lands  Outside  Corporate  Limits, — Power  to 
Assess, — The  legislature  had  authority  to  grant  to  a  city,  as  in 
Acts  1911  p.  231,  |8748  et  seq.  Bums  1914,  author!^  to  levy 
assessments  on  realty  benefited  by  a  park  improvement,  though 
lying  outside  the  corporate  limits,  but  within  the  assessment 
district  created  by  the  board  of  park  commissioners,  unless 
the  exercise  of  sucn  power  would  deprive  the  parties  so  assessed 
of  some  right  guaranteed  by  fundamental  law. 

City  of  Indianapolis  v.  Bryan,  586, 589  (2) . 

5.  Streets. — Estahlishment  by  Public  User, — Railroad  Right  of 
Way. — Where  a  grantor  conveyed  by  quit-claim  deed  a  right 
of  way  to  a  railroad  company  in  fee  simple,  without  specifying 
the.  width  thereof,  but  the  parties  understood  and  intended 
the  width  to  be  eighty  feet,  and  the  company  and  its  successor 
were  in  undisturbed  possession  thereof  for  more  than  forty 
years,  using  it  for  its  tracks  and  for  loading  and  unloading 
cars,  etc.,  the  fact  that  the  public,  as  well  as  persons  hav- 
ing business  with  the  railroad  company,  drove  over  a  part  of 
it  does  not  show  a  use  that  is  either  exclusive  or  adverse  so 
as  to  establish  a  street  by  public  user. 

Cincinnati,  etc.,  R.  Co.  v.  Cleveland,  etc.,  R.  Co.,  230, 239  (4) . 

6.  Street  Improvements. — Acceptance. — Rescission  of  ^rder, — 
Though  the  board  of  public  works,  by  approval  of  the  report 
of  the  city  engineer,  entered  an  order  accepting  street  improve- 
ments as  completed  according  to  the  contract,  tiie  board  had  the 
right  to  rescind  the  order  on  the  discovery  that  the  work  had 
not  been  properly  constructed  and  was  of  no  benefit  to  property 
affected,  and  it  was  the  duty  of  the  board  to  exercise  that 
power,  unless  the  rights  of  innocent  parties  had  intervened  so 
as  to  make  such  course  inequitable. 

State,  ex  rel,  v.  City  of  Indianapolis,  685, 692, 695  (4) . 

7.  Street  Improvements. — Final  Assessm^ents. — ^In  view  of  §8711 
Bums  1914,  Acts  1909  p.  412,  neither  the  contractor  nor  the 
assignee  of  assessments  for  street  improvements  can  require 
the  board  of  public  works  of  the  city  to  make  final  assessments 
to  pay  for  the  work,  unless  such  work  has  been  finally  accepted 
as  completed  in  accordance  with  the  contract. 

State,  ex  rel.  v.  City  of  Indianapolis,  686, 692  (8) . 
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8.  Street  Improvements.  —  Aasiffnment  of  Asaesaments,  ^-^  A^ 
signee's  Rights. — Where  a  contractor  for  street  improvements 
assign:!^  assessments  before  the  board  of  public  works  had 
taken  any  action  as  to  accepting  or  rejecting  the  work  done 
tmder  the  contract,  the  board,  in  rescinding  an  order  of  accept- 
ance thereafter  made,  did  not  prejudice  Uie  rights  of  the  as- 
signee, since  the  assignee's  position  was  no  more  advantageous 
than  that  of  the  contractor  had  no  assignment  been  made. 

State,  ex  rel.  v.  City  of  IrManapolis,  685, 696  (9). 

9.  Street  Improvements. — Compliance  with  Contract — Accept- 
ance.— The  decision  of  the  board  of  public  works  as  to 
whether  street  improvements  have  been  made  in  substantial 
compliance  with  the  statute  is  ^tuwi-judicial  in  its  nature  and 
when  made  is  conclusive,  in  the  absence  of  fraud,  on  all  per- 
sons affected  thereby,  and  may  be  set  aside  only  in  a  direct 
proceeding  for  that  purpose  on  the  ground  of  fraud. 

Staie,  ex  reU  v.  City  of  Indianapolis,  685|  694  (8). 

10.  Street  Improvements. — Acts  of  Officers. — Payment  of  Con- 
tract Price. — City's  Liability. — In  awarding  contracts  and  per- 
forming other  duties  imposed  by  the  statute  authorizing  such 
proceemn^,  the  municipal  officers  do  not  act  in  behalf  of  the 
municipality  in  such  a  way  as  to  create  any  liability  aeainst 
it  under  the  contract,  since  the  contract  price  can  be  paid  only 
from  special  assessments  made  under  statutory  authority,  and 
the  contractor  is  bound  by  the  statutory  provisions  which 
authorize  and  govern  the  contract  and  provide  for  its  accept- 
ance. State,  ex  reL  v.  City  of  Indianapolis,  685, 694  (7  ) . 

11.  Street  Improvem£nt8. — Authority  to  Make  Assessments.— A 
municipality  has  no  power  to  make  assessments  for  street  im- 
provements without  statutory  authority. 

State,  ex  reL  v.  City  of  Indianapolis,  685, 693, 694  (6) . 

12.  Street  Improvements. — Inspection. — Waiver  of  Defects. — 
Though  the  work  and  operations  of  the  contractor  for  street 
improvements,  and  the  kind  and  character  of  the  material 
used,  were  supervised  as  the  work  progressed  by  the  engineer- 
ing department  of  the  city,  such  facts  cannot  be  held  as  a  waiver 
by  the  city  of  its  right  to  reject  the  work  for  failure  to  con- 
struct it  as  required  by  the  contract,  the  rights  and  duties  of 
the  city  being  purely  statutory. 

State,  ex  rel.  v.  City  of  Indianapolis,  685, 693, 695  (5). 

13.  Street  Improvements. — Contractor. — Assignment  of '^Assess- 
ments.— Rights  of  Assignee. — The  assignment  by  the  contractor 
of  assessments  to  be  made  on  the  completion  of  a  street  im- 
provement, and  its  acceptance  by  the  city,  conferred  on  the  as- 
signee an  equitable  interest  therein,  but  the  interest  acquired 
thereunder  was  no  different  than  that  of  the  contractor,  in  the 
absence  of  the  assignment,  and  was  therefore  subject  to  any 
defenses  which  might  exist  against  the  contractor. 

State,  ex  reL  v.  City  of  Indianapolis,  685, 691  (2) . 

14.  Street  Improvements. — Completion  of  Contract. — Authority 
of  Municipality. — ^An  assignee  of  assessments  for  street  im- 
provements is  not  in  position  to  complain  of  the  refusal  of  the 
board  of  public  works,  after  the  rejection  thereof  for  failure 
to  comply  with  the  contract,  to  take  steps,  by  contract  or  other- 
wise, to  complete  the  work  in  accordance  with  the  contract, 
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the  cit^r  being  under  no  duty  to  the  contractor  to  cause  the 
completion  of  the  work. 

State,  ex  reL  V.  City  of  Indianapolis,  685, 697  (10) . 

15.  Sewers, — CoTistruetion, — Priority  of  Claims, — ^In  the  con- 
struction of  a  sewer  under  §8711  et  seq.  Bums  1914,  unpaid 
claims  for  material  furnished  to  a  contractor  who  afterwards 
abandoned  the  contract  have  no  priority  over  the  claims  of  a 
third  party  who  advanced  money  to  the  contractor  under  an 
equitable  assignment  of  the  proceeds  of  the  contract,  but  are 
inferior  thereto. 

Aetna  Trust,  etc.,  Co.  v.  Nackenlwrst,  Ree,,  621, 634  (10) . 

16.  Sewers. — Construction. — Assignment  of  Assessment  Roll. — 
Under  §§8711  et  seq.  Bums  1914  (Acts  1907  pp.  167,  550,  Acts 
1909  p.  412) ,  a  contractor  who  has  a  valid  contract  with  a  city 
for  the  construction  of  a  sewer  can  make  a  valid  assignunent 
to  a  third  party  of  the  assessment  roll,  but  the  assignee  ac- 
quires thereby  only  the  contractor's  interest  in  the  assessments 
on  the  completion  of  the  contract;  and,  where  the  contractor 
abandons  the  contract,  there  is  no  basis  for  any  assessments 
against  the  property  until  the  final  estimate  provided  for  in 
the  statute  can  be  made,  and  the  assignment  is  therefore  oper- 
ative or  enforceable  only  for  the  amount  of  the  final  estimate 
less  the  costs  and  expenses  of  completing  the  work,  such  costs 
being  entitled  to  priority  in  the  distribution  of  the  assets,  re- 
gardless of  whether  the  work  was  completed  by  tfie  city  or  by 
reletting  the  contract  or  by  any  other  means  authorized  by  law. 
Aetna  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec,  621, 630, 631, 635  (2) . 

17.  Sewers. — Construction. — Rights  of  Laborers  and  Material- 
men,— The  statute  (§§8711  et  seq.  Burns  1914)  does  not  give  to 
persons  furnishing  material,  or  to  those  performing  labor,  for 
the  construction  of  a  sewer  any  claim  against  the  city  or  any 
lien  on  the  assessments  made  to  pay  the  costs  of  the  improve- 
ment, their  only  remedy  being  against  the  contractor,  unless 
the  contractor's  bond  by  its  terms  inures  to  their  benefit. 

Aetna  Trust,  etc.,  Co,  v.  Nackenhorst,  Rec,,  621, 634  (9) . 

18.  Sewers. — Construction. — Assignments. — ^Where  a  contractor 
abandoned  the  contract  for  construction  of  a  sewer,  and  the 
work  was  completed  by  a  receiver,  an  assignee  of  the  assess- 
ment roll  who  acauiesced  in  the  appointment  of  the  receiver 
and  the  manner  of  completing  the  work,  may  not  question  the 
authority  of  the  receiver  nor  complain  that  the  cost  was  greater 
than  would  have  been  necessary  had  some  other  plan  been  pur- 
sued in  completing  the  work. 

Aetna  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec,  621, 633  (7) . 

19.  Sewers. — Construction. — Abandonment  of  Contract — Rights 
of  Receiver. — Where  a  contractor  for  the  construction  of  a 
sewer,  under  §8711  et  seq.  Burns  1914,  abandoned  the  contract, 
a  receiver  appointed  to  complete  the  work  was  entitled  to  re- 
ceive from  the  city  the  entire  proceeds  of  the  contract,  less  any 
amount  paid  to  the  contractor  on  certificates  issued  on  partial 
estimate,  and  less  also  the  ten  per  cent,  which  the  ci^  was  re- 
quired under  the  contract  to  hold  for  five  years  for  the  pur- 
pose of  keeping  the  sewer  in  repair. 

Aetna  Trust,  etc.,  Co,  V.  Nackenhorst,  Rec.,  621, 634  (11) . 

20.  Sewers. — Construcfion  Bond. — Liability, — The  contractor's 
bond  for  the  construction  of  a  sewer,  under  §8711   et  seq. 
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Burns  1914,  was  for  the  protection  of  the  property  affected, 
and  the  surety  thereon  became  liable  for  all  unpaid  claims  for 
labor  and  materials  which  entered  into  the  construction  of  the 
sewer,  but  not  for  money  loaned  or  advanced  to  the  contractor 
by  a  third  person. 

Aetna  Trust,  etc.,  Co.  V.  Nackenhorat,  Rec,  621, 633  (8)  * 

MURDER_ 

See  Homicide. 

NAMES— 

Assumed  Btisiness  Name. — Failure  to  FUe  Certificate. — ^The  fail- 
ure of  the  plaintiff  to  comply  with  §9711a  et  seq.  Bums  1914, 
Acts  1909  p.  858,  requiring  persons  conducting  business  in  the 
state  under  any  name,  etc.,  other  than  their  real  names  to  file 
certificates  with  the  derk,  etc.,  renders  void  and  prevents  re- 
covery on  a  sales  contract  made  by  him. 

Homing  v.  McGill,  332, 334  (2) . 

NE6UGENCE— 

See  also  Appeal  32;  Bridges;  Master  akd  Servant;  Railroads; 
Trial  11. 

1.  Carriers. — Protection  of  Passengers, — If  grreater  precautions 
are  required  to  protect  passengers  while  in  transit,  it  is  because 
t^e  conditions  and  circumstances  surrounding  them  are  differ- 
ent and  involve  more  danger,  and  not  because  of  the  relation 
of  carrier  and  passenger. 

Union  Traction  Co.  v.  Berry,  Admr.,  514, 524, 527  (8) . 

2.  Contributory  Negligence. — Proof. — Rule  Under  Federal  Em- 
ployers' Liability  Act. — In  an  action  under  the  federal  Em- 
ployers' Liability  Act  by  a  conductor  of  a  train  for  personal  in- 
juries suffered  in  a  collision,  it  is  only  after  negligence  on  the 
part  of  the  defendant  is  shown  that  it  becomes  material  to  de- 
termine the  question  of  the  plaintiff's  contributory  negligence, 
which  under  the  act  can  only  diminish  the  damages  recoverable. 

JacksoTh  Bee.,  v.  Butledge,  415, 420  (2) . 

3.  Contributory  Negligence. — Questions  for  Cov/rt  and  Jury. — In 
personal  injury  cases,  the  question  of  the  plaintiff's  contributory 
negligence  is  for  the  jury,  unless  upon  the  controlling  facts 
reasonable  minds  can  come  to  but  one  conclusion,  in  which 
event  the  question  is  one  of  law  for  the  court. 

Lake  Erie,  etc.,  B.  Co.  v.  McFarren,  113, 117  (4) . 

4.  Definition. — Degrees. — Duty. — ^Negligence  is  the  neglect  or 
violation  of  the  duty  to  use  care;  there  can  be  no  deg^rees  of 
negligence,  and  hence  no  degrees  of  duty. 

Union  Traction  Co.  v.  Berry,  Admr.,  514, 520  (3) . 

5.  Due  Care. — Jury  Question. — ^Whether  the  conduct  of  an  auto- 
mobile driver  under  given  circumstances  constitutes  the  care 
that  an  ordinarily  prudent  person  would  exercise  under  like 
circumstances  is  a  question  for  the  jury. 

Martin  v.  LiUy,  139, 144  (4) . 

B.    Duty. — "Du^   Ca/re.^* — Standard  of   Ca/re. — Instructions. — ^In 

submitting  to  a  jury  a  question  of  negligence,  which  is  a  mixed 

3aestion  of  law  and  fact,  the  court  is  required  to  define  the 
uty  which  the  law  imposes,  and  also  to  state  the  rule  fixing 
the  standard  of  care  which  will  measure  up  to  such  duty;  the 
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dvtjr  remaixiB  the  same  under  all  dzcomstanoes  and  is  defined 
as  ''due  care/'  "ordinary  care,"  or  ''reasonable  care,"  wiiich 
terms  have  the  same  significance,  and  the  standard  of  care 
measuring  up  to  sudi  duty  is  the  care  that  a  person  of  ordinary 
prudence  would  regard  as  reasonably  necessary  or  proper  under 
the  circumstances. 

Union  Traction  Co.  v.  Berry,  Admr.,  514, 521, 528  (5) . 

7.  Duty  to  Use  Care. — Question  of  Law, — ^Whether  a  given  re- 
lation existing  between  parties  gives  rise  to  a  duty  to  use  care 
is  a  pure  question  of  law. 

Union  Traction  Co.  y.  Berry,  Admr.,  514, 520  (4) . 

8.  Duty  to  Use  Care. — Rule  as  to  Carriers. — ^The  law  does  not 
impose  a  different  or  higher  duty  on  carriers  of  passengers 
with  reference  to  the  exercise  of  care  than  it  imposes  on  per- 
sons or  corporations  sustaining  other  relations  involving  the 
exercise  of  care.  (Bedford,  etc.,  R.  Co.  v.  Rainholt,  99  Ind. 
551;  Louisville,  etc.,  R.  Co,  v.  Snyder,  117  Ind.  435,  disap- 
proved.)     Union  Traction  Co.  v.  Berry,  Admr.,  514, 520, 523  (2) . 

9.  Jury  Question. — ^Where  the  facts  set  out  in  a  servant's  com- 
plaint for  injuries  are  reasonably  susceptible  to  more  than  one 
mference  or  conclusion  as  to  the  existence  of  negligence  or  con- 
tributory negligence,  the  question  is  for  the  jury. 

Fauvre  Coal  Co.  v.  Kushner,  314, 825  (8) . 

10.  Manufactured  Products. — Care  Required. — Defective  Arti- 
cles.— Notice. — The  manufacturer  of  products  that  in  their 
nature  are  not  inherently  dangerous  when  free  from  defects 
owes  no  duty  to  exercise  care  in  their  manufacture  for  tiie 
safety  of  persons  with  whom  he  has  no  privity  of  contract;  but 
where  a  manufactured  product  when  sold  by  the  manufacturer 
is  dan^rous  for  its  intended  use,  to  the  manufacturer's  knowl- 
edge, it  is  his  duty  to  notify  the  purchaser  of  the  defects  and 
his  failure  to  notify  renders  him  liable  for  resulting  injuries. 

Travis,  Admx.,  v.  Rochester  Bridge  Co.,  79, 84  (4) . 

11.  Ma/nufactured  Products. — Independent  Contractors^ — LfabH- 
ity.—^ases  Distinguished. — The  liability  of  manufacturers  of 
machinery  for  injuries  resulting  to  persons  not  parties  to  the 
contract,  on  account  of  defects  in  construction,  is  distinguished 
from  the  liability  of  independent  contractors  for  injuries  re- 
sulting from  defective  construction  of  bridges  or  like  structures, 
in  that  the  manufactured  product  is  made  according  to  plans, 
and  under  direction,  of  the  manufacturer,  while  the  work  of  the 
contractor  is  generally  done  according  to  plans,  or  under  super- 
vision, of  the  party  letting  the  contract. 

Travis,  Admx.,  V.  Rochester  Bridge  Co.,  79, 83  (3) . 

12.  Manufactured  Products. — LtahUity  for  Injuries. — "Where  the 
purchaser  of  a  manufactured  article  not  inherently  dangerous 
accepts  the  article  with  knowledge  of  dangerous  defects  therein, 
the  liability  to  third  persons  for  injuries  resulting  therefrom 
rests  upon  him,  and  not  upon  the  manufacturer;  but  the  rule 
is  otherwise  if  the  article  is  inherently  dangerous,  regardless 
of  the  question  of  knowledge. 

Travis,  Admx.,  v.  Rochester  Bridge  Co.,  79, 86  (5) . 

18.  Ordinary  Care. — Jury  Question. — ^It  is  the  duty  of  the  jury 
to  determine,  as  a  question  of  fact  in  each  case,  whether  the 
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conduct  of  the  party  on  whom  a  duty  rests  measures  up  to  the 
standard  of  ordinary  care  as  defined  by  the  law. 
Union  Traction  Co.  V.  Berry,  Adnvr.,  blA,  519, 522, 527, 528  (1) . 

14.  "Ordinary  Care/* — ^"Ordinary  care"  requires  that  the  acts 
of  care  employed  and  the  precautions  used  must  be  commen- 
surate to  the  danger  involved  under  the  circumstances  of  the 
particular  case. 

Union  Traction  Co.  v.  Berry,  Admr.,  514, 522  (6) . 

15.  Pleading, — Contributory  Negligence. — ^In  personal  injury 
cases,  the  complaint  need  not  negative  contributory  negligence, 
since  such  negligence  is  a  matter  of  defense;  and  the  com- 
plaint is  sufficient,  unless  the  plaintiff's  contributory  negligence 
appears  to  reasonable  minds  as  the  only  conclusion  from  the 
facts  pleaded.  Hill  v.  Chicago,  etc.,  R.  Co.,  180, 135  (5) . 

NEW  TRIAL— 

Presenting  questions,  review,  see  Appeal  2. 

Striking  out  motion,  presumption,  see  Appeal  19. 

NOMINAL  DAMAGES— 

See  Fraud  4. 

notice- 
To  purchaser  at  execution  sale,  see  L13  Pendens. 
Necessity,  under  Bulk  Sales  Act,  see  Traudulent  Conveyances  3. 
When  necessary,  in  making  public  improvements,  see  Taxation  4. 

NUISANCE— 

See  also  Jtjdgment  3. 

Intoxicating  liquors,  keeping  place,  charging  offense,  see  Intoxi- 
cating LiQUOBS  9. 

1.  Damages. — Continuing  Nuieance. — ^In  an  action  for  injury  to 
products  of  the  soil  caused  by  a  continuing  abatable  nuisance, 
the  measure  of  damages  is  the  depreciation  in  the  rental  value 
of  the  real  estate  affected. 

Indiana  Pipe  Line  Co.  Y.  Christensen,  400, 403,  (2) . 

NUNC  PRO  TUNC— 
See  Exceptions,  Bill  of. 

OBITER  DICTUM— 

See  Courts  5. 

OBJECTIONS— 

See  Appeal  1. 

OFFICE— 

Possession  from  one  wrongfully  holding  over,  see  Mandamus  1,  2. 
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OFFICERS— 

1.  Claim  to  Office. — Injunetunu — ^Where  the  title  to  an  office  is 
clearly  an  unsettled  question,  a  claimant  to  the  office  may  be 
enjoined  by  one  occupying  the  office  under  a  claim  of  right 
until  the  former  shall  have  established  his  title  in  an  action 
at  law.  FeUcer  v.  Caldwell,  364, 366  (1) . 

2.  De  Facto, — Election  under  Invalid  Act. — One  who  is  elected 
or  appointed  to  an  office  under  an  unconstitutional  statute,  be- 
fore such  statute  is  adjudged  to  be  so,  is  an  officer  de  facto. 

FeUcer  v.  Caldwell,  364, 367  (3) . 

3.  De  Facto.— Right  to  Injunctive  Relief ^-TJnder  Acts  1901  p. 
516,  §7890  Burns  1914,  relative  to  oil  inspection  and  the  ap- 
pointment of  a  supervisor  thereof,  though  the  duties  of  such 
supervisor  were  extended  and  the  mode  of  compensation  was 
changed  from  a  fee  to  a  salarv  basis,  the  duties  of  the  office 
were  not  so  materially  changed  as  to  create  a  different  office 
from  that  provided  in  the  previous  acts  of  1881  and  1891  on  the 
same  subject,  and  the  Governor's  appointment  of  such  inspector 
under  the  1901  act  was  an  appointment  to  an  existing  office 
and  constituted  the  appointee,  at  least,  a  de  facto  officer,  and  a 
de  jure  officer  if  the  act  of  1901  was  valid;  hence  such  ap- 
pointee was  entitled  to  injunctive  relief  against  a  rival  claim- 
ant, appointed  by  the  state  geologist  under  the  act  of  1891, 
who  was  interfering  with  the  duties  of  the  office. 

^  Felker  v.  CaldweU,  364, 369  (6) . 

OIL— 

Damage  to  real  estate,  see  Action  5 ;  Damages  5. 

OPINIONS— 

When  basis  of  actionable  fraud,  see  Fraud  5. 
Expert,  see  Evidence  2-4,  8,  9. 

OVERT  ACT— 

Necessity  of  showing,  in  indictment  for  conspiracy,  see  CONSPIR- 
ACY 4. 

OWNERSHIP— 

Proof,  sufficiency,  see  Arson  3. 

Of  stolen  goods,  evidence,  see  Receiving  Stolen  Goods  3. 

PARKS— 

See  Municipal  Corporations  3,  4. 

Improvements,  statute,  validity,  see  Constitutional  Law  15. 

PAROL— 

See  Evidence  6. 

PARTIES— 

On  appeal,  see  Appeal  3. 

Suit  to  enjoin  execution  sale,  see  Execution  4. 

PASSENGERS— 

See  Carriers. 
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PATENTS— 

See  Public  Lands. 

PLATS— 

Admissibility  as  evidence,  see  Deeds  2. 

PLEA— 

See  Criminal  Law  13-19. 

PLEADING— 

Review  of  rulings  as  to  pleadings,  see  Affeial. 
For  pleadings  in  particular  actions  or  proceedings,  see  also  the 
various  specific  topics. 

1.  Complaint. — Demurrer. — ^Though  a  complaint  states  a  cause 
of  action  for  only  nominal  damages,  the  overruling  of  a  de- 
murrer thereto  on  the  grounds  of  insufficiency  will  be  sustained 
on   appeal.  Rochester  Bridge  Co.  v.  McNeill,  432, 438  (4) . 

2.  Complaint. — Sufflciency. — Overcoming  Defects. — ^Where  a  com- 
plaint states  a  cause  of  action  and  also  facts  disclosing  a  de- 
fense thereto,  the  pleading  is  fatally  defective  unless  it  states 
facts  sufficient  to  overcome  the  defenses  disclosed. 

Prudential  Ins.  Co.  v.  Ritchey,  157, 161  (4) . 

3.  Complaint. — Motion  to  Make  More  Specific. — Wills. — ^Where 
a  complaint  to  set  aside  a  will  was  based  on  the  grounds  of 
unsoundness  of  mind,  undue  execution  and  undue  influence,  the 
first  two  being  in  the  language  of  the  statute,  a  motion  to  make 
more  specific  was  properly  denied,  for  the  reasons  that  such 
motion  is  unavailing  as  against  the  groiuids  stated  in  the  lan- 
guage of  the  statute,  and,  though  undue  influence  is  not  a  statu- 
tory ground,  it  is  an  authorized  one  and  evidence  in  support 
thereof  was  admissible  under  the  idlegations  of  unsoundness 
of  mind  and  undue  execution. 

Phillips  V.  Gamm/m,  497, 498  (1) . 

4.  Conclusions. — Waiver  of  Objection. — ^If  no  motion  is  made  to 
require  a  party  filing  a  pleading  to  state  the  facts  necessary 
to  sustain  conclusions  alleged,  all  objections  to  the  pleading 
of  such  conclusions  are  waived,  in  view  of  §343a  Bums  1914, 
Acts  1913  p.  850.  Fauvre  Coal  Co.  v.  Kushner,  314, 324  (4). 

5.  Construction. — Inferences. — Demurrer. — A  complaint  to  whidi 
a  demurrer  has  been  filed  will  be  deemed  sufficient  whenever 
the  necessary  allegations,  even  though  stated  illogically  and  by 
way  of  argument,  can  be  fairly  gathered  from  it,  and  all  facts 
will  be  deemed  stated  that  can  be  implied  from  the  allegrations 
made  by  fair  and  reasonable  intendment,  and  will  be  given  the 
same  force  as  if  directly  stated. 

Fauvre  Coal  Co.  V.  Kushner,  314, 325  (5) . 

6.  Definiteness. — ^In  a  miner's  action  for  injuries,  an  allegation 
that  the  plaintiff  was,  by  instructions  of  the  defendant,  sitting 
on  a  car  loaded  with  dirt  while  driving  down  a  mine  entry,  was 
a  direct  averment  of  the  fact  that  the  defendant  had  instructed 
the  plaintiff  to  sit  on  such  car  while  driving  down  the  entry. 

Fauvre  Coal  Co.  v.  Kushner,  314, 323  (2) . 

7.  Demurrer. — Admissions. — ^A  demurrer  to  a  complaint  admits 
not  only  the  facts  directly  and  specifically  allegea  but  also  all 
facts  that  can  be  implied  by  reasonable  and  fair  intendment. 

Rochester  Bridge  Co.  v.  McNeill,  432, 439  (6) . 
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8.  Demurrer, — Attaehed  Memorandunu — Section  344,  cL  6,  Bnnw 
1914,  Acts  1911  p.  416,  providing  that  a  memorandum  shaH  be 
filed  with  a  demurrer  stating  wherein  the  pleading  demurred  to 
is  insufficient  for  want  of  facts,  was  intended  to  compel  the 
party  demurring  to  waive  review  of  questions  not  disclosed  to 
the  trial  court;  but  neither  the  trial  court  nor  the  appellate 
court  is  bound  by  such  waiver  where  manifest  injustice  would 
result  by  enforcing  it.     Poer,  Trustee^  v.  State^  ex  reL,  55, 59  (1) . 

9.  Motions. — Cha/rcLcter  of. — Determintng  From  Prayer, — ^Thoas^ 
the  name  and  prayer  of  a  pleading  or  motion  may  be  advisory 
in  determining  its  character  and  effect,  they  will  not  be  al- 
lowed to  control  the  remedy  chosen  as  shown  by  the  facts 
stated.  Phillips  v.  Gamrnon^  497, 500  (4) . 

10.  Motion  to  Make  More  Specific, — ^Where  a  motion  to  make 
the  complaint  more  specific  might  properly  be  sustained,  it  is 
not  error  to  overrule  it  if  the  pleading  is  sufficiently  specific 
to  make  apparent  the  precise  nature  of  the  charge  that  the  de- 
fendant is  called  upon  to  meet  and  defend. 

Fauvre  Coal  Co.  Y.  Kuakner,  314, 323  (3) . 

11.  Po8iHvene89.i--Particifnal  Phrases,— The  rule  requiring  every 
material  fact  to  be  positively  and  directly  alleged  has  been 
relaxed,  and  a  fact  pleaded  by  means  of  participial  phrases 
will  be  given  the  same  force  and  effect  as  though  directly  stated. 

Fauvre  Coal  Co.  Y.  Kmkner,  314, 325  (6)  • 

12.  Supplemental  Complaint. — Acts  Performed  After  Filing, — 
Amendment — In  an  action  to  enjoin  an  execution  sale,  though 
allegations  showing  the  sheriff's  sale  and  the  execution  of  a 
sheriff's  deed  to  have  occurred  after  the  filing  of  the  complaint 
were  proper  subjects  for  a  supplemental  complaint,  under  §408 
Bums  1914,  §399  R.  S.  1881,  the  pleading  tiiereof  by  way  of 
amendment,  though  not  an  approved  method,  was  more  a  de- 
fect of  form  than  of  substance,  since  the  result  sought— ^e 
freeing  of  the  property  from  the  cloud  cast  upon  it  by  the  levied 
execution  and  later  by  the  sale  and  deed — was  not  materially 
different.  Luckett  v.  Hammond,  484, 489  (6) . 

13.  Suit  to  Enjoin  Execution  Sale, — Amendment, — New  Cause. — 
In  a  suit  to  enjoin  an  execution  sale,  on  the  ground  that  the 
property  was  exempt,  a  paragraph  of  amended  complaint  filed 
after  the  execution  sale,  and  seeking  relief  from  such  sale  on 
the  same  groiuid,  was  not  objectionable  as  being  a  new  and 
different  cause  of  action,  the  facts  pleaded  being  in  harmony 
with  the  original  cause  and  the  character  of  the  demand  re- 
maining the  same.  Luckett  v.  Hammond,  484, 491  (11). 

PLEDGES— 

See  Evidence  1,  5-7;  Husband  and  Wife  1,  3,  6. 

POLICE  POWER— 

See  Carriers  16;  Constitutional  Law  13,  14. 

POLICY— 

See  Insurance. 

PRAYEIU- 

Character  and  effect  of  pleading,  determination,  see  Pleading  9. 
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PREJUDICE— 

See  Judges. 

PREMIUMS— 

Payment  by  third  party,  risrhts,  see  Instjrance  2. 

PRESUMPTIONS— 

See  Carbiebs  11;  Trial  9. 

On  appeal,  see  Appeal  18-20;  Criminal  Law  13,  86. 

Statutes,  validity,  construction,  see  Constitutional  Law  16; 
Statutes  !• 

PRIMA  FACIE  CASE— 

See  Drains  8;  Statutes  4;  Trespass  4. 

PRINCIPAL  AND  SURETY— 

1.  Change  of  Contract. — Release  of  Surety. — ^Where  notes  were 
executed  for  the  purchase  price  of  a  stidlion  which  was  war- 
ranted as  a  sure  breeder,  and  the  dates  of  maturity  were  so 
arranged  that  the  breeding  test  could  be  completed  before  any 
note  became  due,  an  agreement  by  which  an  unpaid  balance 
of  one  note  was  canceled  and  the  plaintiff's  payees  were  re- 
lieved from  all  liability  on  l^e  warranty,  without  knowledge  or 
consent  of  the  surety,  released  the  surety. 

Crouch  &  Son  v.  Parker,  660, 669  (4) . 

2.  Liability  of  Surety, — Extent. — Sureties  not  for  hire  are  never 
held  responsible  beyond  the  clear  and  absolute  terms  and  mean- 
ing of  their  undertaking^,  and  presumptions  or  equities  are 
never  allowed  to  enlarge  or  to  change  in  any  degree  their  legal 
obligations.  Crouch  &  Son  V.  Parker,  660, 666, 669  (3) . 

PRIORITIES— 

See  DowER  4;  Receivers  2. 

PROHIBITION  ACT— 

Validity,  see  Statutes  4,  6,  7. 

PROSECUTOR— 

Special,  appointment,  validity,  see  Criminal  Law  13 ;  presence  be- 
fore grand  jury,  effect,  see  Grand  Jury  1. 

PROXIMATE  CAUSE— 

Of  death,  sufficiency  of  showing  in  prosecution  for  manslaughter, 
see  Homicide  8. 

PUBLICATION— 

See  Libel  and  SiAnder. 

PUBLIC  IMPROVEMENTS— 

See  Drains;  Eminent  Domain;  Highways;  Municipal  Corpora- 
tions; Taxation  5. 

Vol.  18&-51 
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PUftLIC  LAND&- 

Title  Under  Patent. — Meander  Lines, — ^A  grant  by  the  state  of 
land  under  the  act  of  1852  (1  R.  S.  1852  p.  471),  providing  for 
the  sale  and  reclamation  of  swamp  lands,  conveys  only  the 
surveyed  portion  above  the  meander  line,  since  a  grant  of  public 
land,  being  purely  statutory,  must  be  construed  with  reference 
to  the  statute  under  which  it  is  made.  (Tolleston  Club,  etc,  ¥• 
State,  141  Ind.  197,  distinguished  and  overruled  in  part.) 

ToUeston  Cltd),  etc  v.  Cwrson,  642, 657, 658  (5)  • 

PUBLIC  SERVICE  COMMISSION— 

Construction  of  interchange  tracks,  see  Railboads  8-10. 
Regulation  of  rates,  see  Carriebs  4,  5,  d-21;  Evidence  2,  8,  9; 
Tei£GRaphs  and  Telephones. 

1.  Appeal, — Expenses, — Determination, — ^Where  in  a  hearing  as 
to  reasonableness  of  rates  of  a  telephone  company,  the  Public 
Service  Commission  found  against  the  company,  an  order  of 
the  commission  that  the  company  pay  the  costs  of  the  hearing 
was  not  a  ruling  on  an  issue  tried,  but  was  in  the  nature  of  a 
judgment  for  costs,  which  was  properly  made  against  the  com- 
pany on  entry  of  the  order,  under  §10052v2  Bums  1914,  Acts 
1913  p.  167,  §74;  hence,  on  appeal  to  the  circuit  court,  a  judg- 
ment setting  aside  the  commission's  order  was  sufficient  also  to 
set  aside  its  order  for  costs,  necessitating  the  repavment  to  the 
company  of  an  amount  improperly  collected  therefor. 

Public  Service  Comrnissum  v.  Frazee,  BIZ,  578  (7) . 

2.  Findings  of  Commission, — Effect  on  Appeal, — ^Under  §6  of 
the  Public  Service  Commission  Act  (§5536  Bums  1914,  Acts 
1913  p.  820),  the  court  to  which  an  appeal  is  taken  from  the 
commission  does  not  sit  as  a  court  of  review,  but  the  issues  are 
tried  de  novo;  hence  the  court  is  not  bound  by  the  findings  of 
the  commission,  but  should  determine  the  case  from  the  evi- 
dence adduced. 

Public  Service  Comm.  v.  Cleveland,  etc,  R.  Co,,  197, 200, 202  (1) . 

3..  Powers  of. — Administrative, — The  functions  vested  by  the  leg- 
islature in  the  Public  Service  Commission  are  administrative 
in  their  nature  and  not  judicial. 

Public  Service  Comm^  v.  Cleveland,  etc,  R,  Co,,  197, 201  (2) . 

4.  ReasonaJ)leness  of  Rates, — Evidence, — Admissibility  on  Ap" 

Seal. — On  appeal  to  the  circuit  court  from  an  order  or  the  Pub- 
c  Service  Commission  fixing  telephone  rates,  where  the  rea- 
sonableness of  such  order  has  not  been  solved,  evidence  as  to 
a  practical  test  of  the  reasonableness  thereof  is  admissible. 

Public  Service  Commission  v,  Frazee,  573, 576  (3) . 

5.  Setting  Aside  Order, — Transcript  of  Proceedings, — Effect  as 
Evidence. — Bill  of  Exceptions. — Under  §§69,  70  of  the  Public 
Service  Commission  Act  (Acts  1913  p.  167,  §10052a  et  seq. 
Bums  1914),  a  part  of  the  transcript  of  the  proceedings  before 
the  commission  which  is  not  put  in  evidence  at  the  trial  of  an 
action  to  set  aside  an  order  is  not  part  of  the  evidence  heard 
at  the  trial,  and  should  not  be  embodied  in  the  bill  of  exceptions 
containing  the  evidence  to  be  used  on  appeal. 

Chicago,  etc,  R.  Co,  V.  Public  Service  Commission,  834, 841  (5) . 

QUARE  CLAUSUM  FREGIT— 

Trespass,  nature  of  action,  see  Trespass. 
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QUIETING  TITLE— 

Right  to  Relief. — In  suits  to  quiet  title  the  plaintiff  must  recover, 
if  at  all,  on  the  strength  of  his  own  title. 

ToUeaton  Club,  etc.  Y.  Ccur8<m,  642, 651  (1) . 

RAILROADS- 

See  also  Cabbiebs;  Deeds;  Master  akd  Servant  4-7, 10;  Negli- 
gence 1-4,  6-8,  13-15. 

1.  Crossing  Accident — Contributory  Negligence^ — Burden  of 
Proof. — In  an  action  against  a  ra&road  company  for  injuries 
sustained  in  a  crossing  accident,  contributory  negligence  on 
the  part  of  the  plaintiff  is  a  matter  of  defense,  under  Acts  1899 
p.  58,  §362  Bums  1914,  and,  in  the  absence  of  evidence  on  the 
subject,  the  jury's  finding  on  that  issue  must  be  for  the  plain- 
tiff, since  the  burden  of  proof  thereon  is  upon  the  defendant. 

Lake  Erie,  etc.,  R.  Co.  v.  McFa/rren,  113, 116  (3) . 

2.  Crossing  AcddenU — Contributory  Negligence.— Jury  Ques- 
tunu—Signals. — In  an  action  for  injuries  sustained  by  the 
plaintiff  at  a  railroad  crossing,  where  the  view  of  the  track 
was  obstructed  and  a  gong  had  been  installed  to  give  warning 
of  approaching  trains,  the  plaintiff  having  knowledge  of  the 
gong  and  its  purpose,  it  was  not  contributory  negligence,  as  a 
matter  of  law,  for  the  plaintiff,  in  approaching  the  crossing,  to 
act  on  the  assumption  that  the  defendant  would  not  violate  an 
ordinance  relative  to  speed  and  the  giving  of  signals,  nor  to 
assume  that  the  gong  would  be  kept  ringing  when  trains  ap- 
proached, the  question  being  one  of  fact  for  the  jury. 

Lake  Erie,  etc,  R.  Co.  v.  McFarren,  113, 116. 118, 124  (1). 

8.  Crossing  Signals. — Negligence. — ^The  failure  of  a  railroad 
company  to  give  statutory  signals  as  required  by  §5431  Bums 
1914,  §4020  R.  S.  1881,  is  negligence  per  se.    • 

Hill  V.  Chicago,  etc.,  R.  Co.,  130, 133  (1) . 

4.  Injuries  to  Persons  on  Tracks. — Invitees, — Care. — ^Where  a 
shipper  was  upon  the  tracks  of  a  railroad  company  by  inmlied 
invitation  to  do  work  mutually  beneficial  to  himself  and  the 
company,  it  was  the  company's  duty  not  only  to  exercise  ordi- 
nary care  to  keep  the  premises  safe  but  to  use  reasonable  pre- 
cautions to  avoid  exposing  him  to  unnecessary  peril. 

Hill  V.  Chicago,  etc.,  R.  Co.,  130, 135, 137  (4) . 

6.  Injuries  to  Persons  on  Track. — Trespasser  or  Licensee. — ^A 
shipper  who,  in  assisting  in  the  loading  of  cars,  in  accordance 
wiui  a  custom  under  which  shippers  moved  the  cars  from  a 
switch  track  into  position  for  loading,  went  upon  the  tracks 
to  move  a  loaded  car  so  that  another  could  be  moved  into  place, 
was  engaged  in  work  mutually  beneficial  to  himself  and  the 
company  and  was  neither  a  trespasser  nor  a  mere  licensee, 
but  was  rightfully  there  by  implied  invitation. 

Hill V.  Chicago,  etc.,  R.  Co.,  130, 134  (3) . 

6.  Injuries  to  Persons  on  Tracks. — Trespasser  or  Licensee. — ^The 
warning  signals  required  of  railroad  companies  at  highway 
crossings,  under  §5431  Bums  1914,  §4020  R.  S.  1881,  are  for 
the  benefit  of  travelers  on  the  highways,  and  one  injured  in  the 
railroad  yards  cannot  base  an  action  on  the  failure  to  grive  such 
signals.  HiU  v.  Chicago,  etc.,  R.  Co.,  130, 133  (2) . 

7.  Persons  Entitled  to  Protection. — A  railroad  company  owes 
to  one  in  its  yards  who,  at  its  implied  invitation,  is  doing  work 
beneficial  to  a  shipper  and  the  company,  the  duty  of  equipping 
its  locomotives  with  the  headlights  as  prescribed  by  an  order 
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of  the  Railroad  Commifnon  under  §5583f  Bums  1914,  Acts 
1909  p.  823.  HiU  y.  Chicago,  etc.,  R.  Co.,  130, 136  (6) . 

8.  Constmetion  of  Interchange  Tracks— Order  of  Public  Service 
Commission^ — Sufficiency  of  Evidence. — In  an  action  by  a  rail- 
road company  to  set  aside  an  order  of  the  Public  Service  Com- 
mission directing  a  physical  connection  of  railroads  for  inter- 
change of  freight  in  carload  lots,  where  no  shipper  or  re- 
ceiver of  freight  testified  in  the  trial  and  there  was  no  evi- 
dence to  show  that  any  freight  in  carload  lots  would  be  trans- 
ferred over  the  proposed  interchange  tracks,  and  there  was 
evidence  tending  to  show  that  the  company  seeking  such  con- 
nection was  actuated  in  part  by  a  desire  to  gain  an  advantage 
in  its  contest  for  business,  the  showing  is  insufficient  to  jusitfy 
an  order  for  interchange  tracks. 

Chicago,  etc.,  R.  Co.  v.  Public  Service  Comin.,^34, 337, 339  (2). 

9.  Construction  of  Interchange  Tracks. — Public  Necessity. — ^The 
law  does  not  contemplate  that  orders  for  the  construction  of  in- 
terchange tracks  between  railroad  companies  shall  be  ma^e  for 
the  purpose  of  aiding  one  carrier  as  against  another  m  its 
competition  for  business,  nor  will  such  an  order  be  denied  be- 
cause it  may  afford  facilities  advantageous  to  a  company  in- 
terested; the  necessities  of  the  public  is  the  test  in  such  cases, 
though  the  showing  need  not  be  of  indispensable  public  neces- 
sity, the  test  being  satisfied  where  it  is  shown  that  the  con- 
struction of  such  interchange  tracks  will  be  a  great  convenimice 
to  shippers  and  will  add  materially  to  transportation  facilities 
so  as  to  be  of  substantial  benefit  to  commerce. 

Chicago,  etc,  R.  Co.  v.  Public  Service  Commission,  834, 889  (3) . 

10.  Construction  of  Interchange  Track. — Public  Necessity. — 
Sufficiency  of^Evidence. — ^The  question  whether  there  is  a  public 
necessity  for  the  physical  connection  between  railroad  com- 
panies for  tiie  interchange  of  freight  must  be  determined  in 
each  case  in  the  light  of  all  the  facts,  and  with  a  just  regard 
to  the  advantage  to  be  derived^  b^  the  public  and  the  expense  to 
be  incurred  by^  the  carrier;  it  is  not  sufficient  to  show  Uiat 
a  mere  convenience  would  result  to  a  few  individuals,  but  it 
must  appear  that  material  and  substantial  benefit  would  result 
to  the  public  from  such  connection. 

Chicago,  etc.,  R.  Co.  V*  Public  Service  Commission,  834, 837  (1) . 

RAPE— 

See  also  Cbiminal  Law  21,  22,  49,  55. 

1.  ApdaviU — Denial  of  Relation  of  Husband  and  Wife. — ^An  affi- 
davit charging  rape  upon  a  female  child  under  the  age  of  con- 
sent was  not  defective  for  failure  to  state  that  such  female  was 
not  then  the  wife  of  the  defendant,  since  the  part  of  the  statute 
defining  the  offense  makes  no  such  exception. 

Sha/rp  v.  State,  276, 278  (2). 

2.  Evidence. — Guilty  Knowledge. — Though,  in  a  prosecution  for 
rape  upon  a  girl  under  the  age  of  consent,  it  is  not  incumbent 
upon  the  state  to  prove  that  the  defendant  had  knowledge 
of  the  girl's  age,  testimony  of  the  mother  of  the  girl  as  to  a 
conversation  had  with  the  defendant,  or  in  his  presence,  re- 
garding tiie  daughter's  age  was  not  objectionable,  though  the 
conversation  took  place  before  the  offense  was  committed,  since 
it  tended  to  show  guilty  knowledge. 

Ko^^^erv.  State,  887, 390  (2). 
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3.  Evidence, — Want  of  Chastity. — Specific  Acta. — ^In  a  proseen- 
tion  of  a  defendant,  under  Acts  1907  p.  85,  for  having  carnal 
knowledge  of  a  female  child  under  sixteen  years  of  age,  it  was 
not  error  to  refuse  to  permit  the  prosecuting  witness  to  answer, 
on  cross-examination,  questions  as  to  whether  she  had  ever  had 
sexual  intercourse  with  persons  other  than  the  defendant  pre- 
viously to  a  certain  date,  such  evidence  not  being  admissible 
as  a  defense  to  the  charge,  or  as  tending  te  show  her  chastity 
or  unchastity  or  whether  the  offense  charged  was  with  or  with- 
out her  consent  Barker  v.  State,  263, 272  (13) . 

4.  Relation  of  Husband  and  Wife. — Defense, — In  a  prosecution 
for  rape  upon  a  female  child  under  the  age  of  consent,  though 
the  part  of  the  statute  defining  such  offense  makes  no  exception 
with  regard  te  the  husband  of  such  female,  the  fact  that  the 
defendant  is  her  husband  may  be  proved  as  a  defense. 

Sharp  v.  State,  276, 278  (1) . 

5.  Separate  Offenses. — Statute. — Construction. — Each  act  of  in- 
tercourse with  a  female  child  under  the  age  of  sixteen,  under 
Acts  1907  p.  85,  constitutes  a  distinct  offense. 

Ba/rker  Y.  State,  263, 274  (17) . 

6.  Sufficiency  of  Evidence. — Penetration. — In  a  prosecution  for 
rape  upon  a  female  child  under  the  age  of  consent,  the  testi- 
mony of  the  prosecuting  witness  that  she  had  sexual  intercourse 
with  the  defendant  was  sufficient  as  proof  of  penetration,  where 
it  appeared  that  she  understood  the  meaning  of  the  term 
"sexual  intercourse."  Flinn  v.  State,  531, 532  ( 1 ) . 

RATES— 

Regulation,  5?ee  Carriers;  Evidence  2,  8,  9;  Public  Service  Com- 
mission; Telegraphs  and  Telephones. 

REAL  ESTATE— 

Sale  of,  see  Brokers. 

REASONABLE  DOUBT— 

See  Criminal  Law  37-39,  53,  55,  60,  90. 

RECEIVERS— 

1.  Adjudication  of  Claims. — All  claims  should  be  filed  in  the  pro- 
ceeding in  which  the  receiver  is  appointed,  and  the  priorities 
and  the  order  of  pajnnent  determined  therein,  and  not  by  cross- 
complaints  in  an  action  by  the  receiver  to  reduce  the  fund 
to  his  i>ossessi6n. 

Aetna  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec,  621, 624  (1). 

2.  Claims. — Priorities. — Construction  of  Sewers. — ^Where  a  con- 
tractor for  the  construction  of  a  sewer,  under  §8711  et  seq. 
Burns  1914,  abandoned  the  contract,  and  a  receiver  was  ap- 
pointed to  complete  the  work,  the  costs  and  expenses  of  com- 
pleting the  work,  including  the  allowance  to  the  receiver  and 
all  court  costs,  were  entitled  to  priority  over  all  other  claims. 

Aetna  Trust,  etc.,  Co.  v.  Nackenhorst,  Rec,  621, 634  (12), 

RECEIVING  STOLEN  GOODS— 

1.  Instruction. — Applicability  to  Issues. — In  a  prosecution  for  re- 
ceiving a  stolen  automobile,  an  instruction  on  the  subject  of 
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conspiracy,  pursuant  to  which  the  defendant  and  another  pro- 
cured automobiles  to  be  stolen  for  them  to  sell,  in  which  in- 
struction the  jury  was  told  that,  if  such  conspiracy  existed, 
the  defendant  would  be  bound  by  all  thin^  done  and  said  by 
his  coconspirator  in  carrying  out  the  conspiracy,  was  not  er- 
roneous as  being  inapplicable  to  the  issues. 

Marco  v.  State,  540, 546, 548  (5) . 

2.  Instruetum. — Certainty. — ^In  a  prosecution  for  receiving  a 
stolen  automobile,  an  instruction  that,  if  the  jury  should  find 
that  the  two  named  persons  aUeged  to  have  taken  the  auto- 
mobile, or  either  of  them,  shot  and  killed  the  owner  and,  as  a 
part  of  such  transaction,  took  possession  of  the  automobile,  the 
taking  under  the  circumstances  constituted  a  larceny  and  that 
this  would  be  true  even  though  they  intended  to  rob  the  owner 
of  the  car  and  not  to  steal  it,  was  not  erroneous  as  being  mis- 
leading, uncertain  or  ambiguous. 

Marco  y.  StaU,  540, 546, 547  (4) . 

3.  Ownership  of  Goods, — Evidence, — SuffUneney. — ^In  a  prosecu- 
tion for  receiving  a  stolen  automobile  under  an  affidavit  charg- 
ing the  ownership  to  have  been  in  a  named  person,  evidence 
tending  to  show  that  two  men  conspired  to  take  it  from  the 
owner  and  sell  it,  and  that  in  the  execution  of  their  intention 
the  owner  was  killed,  was  sufficient  to  support  a  verdict  of 
guilty,  though  the  owner  was  dead  at  the  precise  time  of  the 
taking,  since,  the  intention  having  existed  long  before  the  own- 
er's death,  the  jury  was  justified  in  finding  that  to  all  intents 
and  purposes  the  automobile  was  stolen  prior  thereto. 

Marco  v.  State,  540, 545  (3). 

4.  Reception  from  Robbers. — Larceny. — ^It  is  no  defense  to  a 
prosecution  for  receiving  stolen  goods  that  the  article  received 
was  taken  by  robbers,  and  not  in  the  commission  of  a  larceny, 
since  every  robbery  includes  a  larceny. 

Marco  V.  State,  540, 542  (1) . 

5.  Variance. — ^In  a  prosecution  for  receiving  stolen  goods,  there 
is  no  variance  between  an  affidavit  cKargfing  larceny  of  the 
article  received  and  the  evidence  showing  that  the  article  was 
taken  by  robbers,  since  every  robbery  includes  a  larceny. 

Af arco  v.  State,  540, 542  (2) . 

RECKLESSNESS— 

Proximate  cause  of  death,  implication  of  intent,  see  Homicide  4. 

RECORD— 

See  Appeal  5-9. 

REMEDIED— 

Cumulative,  see  Action  2. 
Statutory,  nature  of,  see  Action  4. 

REMONSTRANCE— 

See  Drains  8. 

REPLEVIN— 

See  Evidence  1,  5-7. 
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REPRESENTATIONS— 

See  Fraud. 

REPUTATION— 

See  Criminal  Law  36;  Homicide  2;  Witnesses  3. 

RES  GESTAE— 

See  Evidence  7. 

RESIDUARY  ESTATE— 

See  Executors  and  Administrators. 

RES  IPSA  LOQUITOR— 
See  Carriers  2. 

REVIEW— 

See  Appeal. 

RIGHT  OF  WAY— 

See  Deeds;  Municipal  Corporations  5. 

RIPARIAN  OWNERSHIP— 

Doctrine,  when  inapplicable,  see  Waters  and  Watercourses  2. 

ROADS— 
See  Highways. 

ROBBERY— 

Includes  larceny,  see  Receiving  Stolen  Goods. 

SALE&- 

See  Brokers;  Contracts  4;  Execution;  Exemptions;  Fraudu- 

ij:nt  Conveyances. 
Assumed   business   name,   failure   to   file  certificate,   effect,   see 

Names. 

SCHOOLS— 

Transfer  of  pupils,  complaint,  sufficiency,  see  Mandamus  3. 

SELF-DEFENSE— 

See  Criminal  Law  3. 

SENTENCE— 

See  Criminal  Law  68-71. 

SERVANTS— 

See  Master  and  Servant. 

SEWERS— 

Construction,  see  Municipal  Corporations  15-20;  Receivers  2. 

SHIPPERS— 

See  Carriers  13,  18-21. 
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SIGNALS— 

See  Rauaoads  2,  3. 

SLANDER^ 

See  Libel  and  Slanoet.. 

SPEaAL  LAWS— 

See  Statutes  5. 

STARE  DEaSIS— 

See  Courts  6. 

STATE  HIGHWAY  COMMISSION— 

Statute,  validity,  see  Constitutional  Law  17;  Highways  1, 3, 10. 

STATES— 

1.  Statute. — Validityj, — State  Question, — ^Whether  an  act  of  the 
state  legislature  is  inhibited  by  the  state  Constitution  is  a  state 
and  not  a  federal  question.        Felker  Y,  CcUdwell,  Z6i,  S67  (4). 

2.  Statute. — Interference  With  Interstate  Commerce, — Effect  of 
Federal  Decitsion. — An  appointee  of  the  Governor  to  the  office 
of  state  supervisor  of  oil  in^>ection,  under  Acts  1901  p.  516, 
§7890  Bums  1914,  was  not  affected  as  to  his  title  to  such  office 
by  a  decision  of  the  federal  court  holding  such  act  invalid  as 
a  revenue  measure  as  to  interstate  shipments  of  oil. 

Felker  v.  CcUdweU,  364, 368  (5) . 
STATUTES— 

See  also  Constitutional  Law;  States. 
Statutes  cited  and  construed,  see  p.  xxi. 

1.  Adoption  from  Another  State. — Construction, — Presumption. 
— The  legislature,  in  adopting  a  statute  of  another  state  which 
had  been  construed  by  the  courts  of  that  state,  also  adopted  the 
construction  so  placed  upon  it.  WardY.  State,  606, 609  (4). 

2.  Construction. — Purpose. — ^Though  the  rule  is  that  courts 
should  so  construe  statutes  as  to  meet  the  mischief  sought  to 
be  remedied,  where  the  legislative  intention  is  plain,  and  the 
enactment  as  a  whole  covers  the  various  forms  of  evils  sought 
to  be  corrected,  the  reason  for  the  rule  ceases. 

Ward  V.  State,  606, 611  (5) . 

3.  Construction. — Ambiguity. — ^The  rule  under  which  courts  may 
be  called  upon  to  construe  an  ambiguous,  uncertain  or  indefinite 
statute  has  no  application  where  the  lang^uage  used  is  plain 
and  its  purpose  clear.  Waa-d  v.  State,  606, 608  (2). 

4.  Construction. — Prohibition  Act. — Prima  Fade  Evidence  of 
Violation. — Section  35  of  the  Prohibition  Act,  Acts  1917  p.  15, 
§8356a  et  seq.  Burns  1914,  declaring  that,  within  ten  days  after 
the  taking  effect  of  the  act,  every  person  except  licensed  phar- 
macists, etc.,  shall  remove  all  intoxicating  liquors  in  his  pos- 
session from  the  state,  and  failure  to  do  so  shall  be  prima 
facie  evidence  that  such  liquor  is  kept  for  the  purx>ose  of  being 
sold,  etc.,  in  violation  of  the  act,  tiie  section  not  applying  to 
specifically  named  quantities  kept  by  a  person  in  the  home  for 
domestic  use,  was  intended  to  aid  in  the  enforcement  of  §4 
by  establishing  a  rule  of  evidence  to  sustain  a  charge  of  un- 
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lawfully  keeping:,  etc.,  and  does  not  make  the  mere  keeping 
of  intoxicants  by  one  not  falling  within  the  excepted  classes 
an  offense  subject  to  the  penalty  prescribed  by  §38. 

Ward  V.  State,  606, 609, 611  (3) . 

5.  "Local  or  Special  Law/' — Highways, — Canatitutianal  Law, — 
The  State  Hig:hway  Act  (Acts  1917  p.  253)  is  in  no  sense  a 
local  or  a  special  law  so  as  to  bring  it  within  the  inhibition  of 
Art.  4,  §22,  of  the  state  Constitution. 

Wright  v.  House,  247, 259  (16) . 

6.  Prohibition  Aet.— Title  and  Subject.— Constitutionality.— The 
Prohibition  Act,  Acts  1917  p.  15,  is  not  violative  of  Art.  4, 
§19,  of  the  Constitution,  which  provides  that  every  act  shall 
embrace  but  one  subject  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title. 

James  v.  State,  579, 582  (3) . 

7.  Subjects  and  Titles.— Prohibition  Aet. — ^The  Prohibition  Act, 
Acts  1917  p.  15,  §8356a  et  seq.  Bums'  Supp.  1918,  is  not  violat- 
ive of  Art.  4.  §19,  of  the  Constitution  on  the  ground  that  the 
title  is  not  broad  enough  to  cover  the  penalty  provision  in  §4. 

DUlon  y.  State,  603, 604  (1) . 

8.  Title, — Subject. — Highways. — ^The  selection  of  roads  to  be 
improved  under  the  State  Highway  Act  (Acts  1917  p.  253), 
and  the  appropriation  of  money  and  the  levy  of  taxes  to  raise 
funds  to  pay  for  such  improvements,  are  properly  connected 
with  the  subject  of  the  act  as  expressed  in  the  title  "An  act 
creating  a  highway  commission,  providing  for  the  construc- 
tion, reconstruction,  maintenance,  repair  and  control  of  public 
highways,"  etc.  Wright  v.  House,  247, 259  (15) . 

9.  Title. — Subject— Constitutional  Law. — ^Where  the  general 
subject  of  an  act  is  expressed  in  the  title,  it  is  not  necessary 
that  matters  properly  connected  therewith  shall  be  also  ex- 
pressed in  the  title.  Wright  v.  House,  247, 258  (14) . 

STAY— 

Of  proceedings,  see  Appeal  4. 

STREAMS— 

Pollution,  forms  of  pleading,  see  Action  on  the  Case. 

STREETS— 

See  Municipal  Corporations. 

SUBSEQUENT  APPEALS— 

See  Appeal  46. 

SUPPLEMENTARY  PLEADING— 

Acts  performed  after  filing  complaint,  pleading,  see  Pleading  12. 

SURETYSHIP— 

See  Principal  and  Surety. 

Disabilities  of  married  woman,  see  Husband  and  Wife. 

SURPLUSAGE— 

See  Indictment  and  Information  1,  15. 
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SURVIVORSHIP—  • 

Right  of  action  to  convert  tenancy  by  entireties,  see  Husband  and 
Wife  4. 

SWAMP  LANDS— 

Reclamation,  boundaries,  see  Pubuc  Lands;  Waters  and  Water- 
Courses  2. 

TAXATION— 

See  also  Eminent  Domain;  Highways  3. 
Legislative  power,  see  Constitutional  Law  7. 
Mill  Tax  Act,  construction,  see  Colleges  and  Universities. 
Inheritance  tax,  liability  of  residuary  estate,  see  Executors  AND 
Administrators  8,  4. 

1.  General  Taxes.^— Amount. — Since  the  benefits  resulting  from 
organized  government  cannot  be  measured  in  money,  taxes 
levied  for  governmental  purposes  are  not  imposed  on  tiie  basis 
of  actual  l^nefits  resulting  to  each  citizen  in  proportion  to  the 
taxes  paid,  and  the  power  to  tax  for  such  purpose  is  limited 
only  by  governmental  needs.        Wright  v.  Uouse,  247, 254,  (4) . 

2.  General  Tax.Speeial  Assessments. — LiahUity. — ^A  "general 
tax,"  under  §10344  Bums  1914,  Acts  1903  p.  49,  creates  a  per- 
sonal liability  of  the  taxpayer,  and  constitutes  a  general  lien 
on  real  and  personal  property  of  the  taxpayer  situated  in  the 
county;  while  a  ''special  assessment"  creates  a  particular  lien 
on  tiie  property  assessed,  on  the  theory  that  such  property  has 
been  beneficially  affected,  and  such  uen,  not  being  personal, 
cannot  be  enforced  against  any  other  property. 

WHght  y.  House,  247, 255, 256  (8) . 

3.  Legislative  Power. — Public  Improvements. — ^The  power  to  de- 
termine in  what  manner  the  cost  of  a  public  improvement  shall 
be  raised  is  legislative  in  character,  and  the  action  of  the  legis- 
lature in  that  regard  is  binding  on  the  other  departments  of 
government.  Wright  v.  House,  247, 255  (7) . 

4.  Levy.— Notice  and  Hearing. — When  Necessary.^-The  rule 
that,  where  a  local  public  improvement  is  constructed  under  a 
law  providing  that  the  cost,  or  a  part  thereof,  shall  be  levied 
on  specific  property  benefited,  the  owners  of  such  property  are 
entitied  to  notice  and  an  opportunity  to  be  heard,  has  no  appli- 
cation to  the  exercise  of  the  general  taxing  power  of  the  state 
or  of  any  of  its  municipal  subdivisions. 

Wright  V.  House,  247, 253  (3). 

5.  Purpose,  —  Public  Improvements.  —  Where  the  legislature 
authorizes  public  improvements  that  are  of  such  general  bene- 
fit as  to  warrant  the  construction  thereof  by  the  state,  or  by 
any  of  its  governmental  subdivisions,  it  has  power  to  determine 
the  manner  in  which  the  fund  shall  be  raised  for  the  payment 
pf  the  cost  and  expenses.  Wright  v.  House,  247, 254  (5) . 

6.  Public  Improvements. — General, Taa. — Special  Assessments. — 
Legislative  Power. — If  the  legislature  decides  that  a  public  im- 
provement is  of  such  general  benefit  as  to  justify  such  a  course, 
it  may  provide  that  tiie  entire  cost  shall  be  raised  by  a  general 
tax;  or,  in  case  it  decides  that  such  improvement  is  not  of  suf- 
ficient public  importance  to  justify  the  payment  of  the  entire 
cost  bv  a  generaJ  tax,  it  may  provide  that  special  assessments 
shall  be  made  against  proper^  beneficially  affected  and  that 
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the  remainder  be  paid  by  the  municipality  within  which  the 
improvement  is  located  from  funds  raised  by  general  taxa- 
tion; or,  if  the  total  costs  do  not  exceed  the  agsrregate  special 
bencdts  to  the  property  so  affected,  the  legislature  may  pro- 
vide that  the  entire  costs  shall  be  specially  assessed  against 
such  property.  Wright  v.  House,  247, 264  (6) . 

7.  Special  Assessments, — ^Though  special  assessments  are  a  form 
of  taxation,  they  are  not  made  and  collected  in  the  exercise  of 
the  general  taxing  power  by  which  revenue  is  rais^  for  govern- 
mental expenses.        City  of  Indianapolis  v.  Bryan,  586, 590  (5) . 

8.  Uniform  TaaaOon, — Highways, — Constitutional  Law. — The 
State  Highway  Act  (Acts  1917  p.  253)  does  not  conflict  with 
Art  10,  §1,  of  the  state  Ck>nstitution,  which  provides  for  a 
uniform  and  equal  rate  of  taxation  and  assessment,  although 
one  county,  by  reason  of  greater  improvements,  may  pay  a 
larger  tax  rate  than  another,  since  each  county  is  a  separate 
unit  for  the  purpose  of  taxation. 

WHght  V.  House,  247, 258  (18) . 

TELEGRAPHS  AND  TELEPHONES— 

Reasonableness  of  Bates, — Admissibility  of  Evidence. — Appeal 
from  Public  Service  Commission. — On  appeal  to  the  circuit 
court  from  an  order  of  the  Public  Service  Commission  fixing 
telephone  rates,  it  was  proper  to  hear  evidence  of  operating 
expenses  at  a  time  subsequent  to  the  order  of  the  commission, 
in  view  of  §10052c3  Bums  1914,  Acts  1913  p.  167,  §81,  which 
authorizes  tiie  hearing  of  different  or  additional  evidence  by 
the  court  and  provides  for  the  transmission  thereof  to  the 
commission.      Public  Service  Commission  v.  Frazee,  573, 575  (2) . 

TENANCY  BY  ENTIRETIES— 

Insanity,  change  of  tenancy,  statute,  see  Husband  and  Wife  4; 
iNaANE  Persons. 

TESTAMENTARY  CAPAaTY— 

See  Wills. 
TEXT  BOOKS— 

Cited,  see  p.  xxv. 
THEORY— 

Of  petitioners,  effect  on  appeal,  see  Drains  5. 
Determination  from  pleadings,  see  Judgment  1. 

TORTS- 

Joint  Liability, — A  person  is  not  liable  as  a  Joint  tort-feasor  un- 
less he  participated  in  the  wrongful  act  which  caused  the  in- 
jury. Sourbier  v.  Brown,  554, 567  ( 14 ) . 

TOWNS— 

See  MuNiOFAL  Corporations. 

Elections,  tie  vote,  casting  lots,  see  Elections 

TOWNSHIPS- 

Maintenance  of  cemeteries,  see  Cemeteries;  Dedication. 
Schools,  transfer  of  pupils,  complaint,  see  Mandamus  3. 
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TRADING  STAMPS— 

Statute^  validity,  see  Constitutional  Law  2»  i,  14. 

TRESPASS— 

1,  Quate  Clausum  FregiU — Nature  of  Action, — ^The  foundation 
of  the  action  qtta/re  clausum  fregit  is  the  breaking  by  the  de- 
fendant of  the  plaintiff's  close,  and  the  action  can  be  main- 
tained by  one  in  possession  having  an  interest  in  the  profit^ 
only.  Indiana  Pipe  Line  Co.  V.  Ckriatensen,  400, 407  (5) . 

2.  Quare  Clausum  FregiU — Action, — Right  to  Maintain, — ^In  an 
action  of  trespass  qtiare  clausum  fregit  it  is  necessary  for  the 
plaintiff  to  prove  only  that  he  was  in  possession  of  the  land 
and  that  the  defendant  entered  thereon  without  right,  such 
proof  entitling  the  plaintiff  to  nominal  damages,  without  proof 
of  injury;  and  upon  additional  proof  of  injury  to  products 
of  the  soil,  the  plaintiff  is  entitled  to  compensatory  damages. 

Indiana  Pipe  Line  Co.  v.  Christensen,  400, 407  (6) ; 

8.  Trespass  on  the  Case. — Action, — Defense, — A  wrongdoer  who 
by  a  single  completed  act  causes  permanent  injury  to  land 
can  be  compelled  to  pay  only  a  single  compensation  therefor, 
and  such  wrongdoer,  when  sued  for  the  injury  to  the  freehold 
by  one  in  possession,  may  set  up  as  a  defense  that  there  is  a 
valid  outstanding  title  in  another. 

Indiana  Pipe  Line  Co.  v.  ChHstensen,  400, 409  (9) . 

4.  Trespass  on  the  Case, — Action, — Defense, — ^In  an  action 
against  a  wrongdoer  for  injury  to  land,  where  the  title  to  the 
land  is  in  issue  only  as  indirectly  affecting  the  measure  of 
damages,  proof  that  the  plaintiff  was  in  actual  possession  of 
the  land  under  a  claim  of  ownershop  is  sufficient  to  make  a 
prima  fa^e  case  of  title;  and  in  the  absence  of  countervailing 
proof,  the  prima  fade  showing  of  title  will  stand. 

Indiana  Pipe  Line  Co.  v.  Christensen,  400, 410  (10). 

TRIAL— 

See  also  Aff&al;  Courts;  Criminal  Law. 

1.  Conduct  of  Counsel, — Reference  to  Insurance. — ^In  an  action 
for  injuries  sustained  by  the  plaintiff  in  a  collision  with  the  de- 
fendant's automobile,  it  was  error  for  the  plaintiff's  counsel  to 
offer  in  the  presence  of  the  jury  to  prove  that  the  defendant 
carried  indemnity  insurance  and  that  his  counsel  were  employed 
by  the  insurance  company.  Martin  v.  Lilly  139, 144  (7) . 

2.  Defective  Pleading, — Cure  hy  Evidence, — Instructions, — 
Where,  in  a  railway  conductor's  action  for  injuries  under  the 
federal  Employers'  Liability  Act,  the  complaint  stated  only 
inferentially  the  essential  fact  that  the  plaintiff  and  the  train 
upon  which  he  worked  were  engaged  in  interstate  commerce 
at  the  time  of  the  injury,  the  court  properly  instructed  that 
the  plaintiff  establish  such  fact,  since  under  the  statute  a  de- 
fective complaint  may  be  cured  by  the  evidence  and  will  be 
deemed  amended  to  conform  to  the  evidence. 

Jackson,  Rec,  v.  Rutledge,  415, 424  (6) . 

3.  Drains, — Benefits, — Evidence,-— Courfs  Inspection  of  Prem^ 
ises, — ^Where,  in  the  trial  of  a  remonstrance  to  a  drainage  pro- 
ceeding, the  court  by  agreement  of  the  parties  made  a  per- 
sonal inspection  of  the  land  affected  in  order  "to  apply  the 
evidence  heard,"  the  judge's  viewing  of  the  land  was  not  in  the 
nature  of  evidence  and  cannot  be  considered  with  other  evi- 
dence introduced  at  the  triaL  Moore  v.  Ryan,  345, 350  (2), 
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4.  Findinga, — Conclusum. — The  statement  in  the  court's  findings 
in  a  highway  proceeding  that  the  ''method  of  construction^ 
the  pavement  provided  for,  and  the  materials  to  be  used  as 
specified  in  said  last  report  *  ♦  ♦  are  materially,  sub- 
stantiaUv  and  radically  different  from  the  kind  ♦  ♦  * 
prayed  for"  in  the  original  petition,  is  a  mere  conclusion  hav- 
ing no  force  as  a  fact.  WhiteseU  v.  Metsker,  1, 8  (7) . 

5.  Findings  of  Fcxt. — Necessity  of  Conelusions  of  Law. — ^Where 
the  trial  court,  in  a  highway  proceeding,  stated  a  conclusion 
of  law  that  one  of  the  commissioners,  challen^d  because  of 
interest,  was  disqualified,  but  found  facts  showing  a  necessity 
for  his  vote  on  a  question  in  the  proceeding,  it  should  have 
stated  a  conclusion  that  the  vote  was  justified. 

WhiteseU  v.  Metsker,  1, 6, 7  (4) . 

6.  Questions  of  Law  or  Fact — ^In  a  railway  conductor's  action 
for  injuries  under  the  federal  Employers'  Liability  Act,  an 
instruction  permitting  the  jury  to  determine  as  a  question  of 
fact  whether  certain  rules  of  the  railroad  company  were  in 
effect  was  error,  such  question  being  one  of  law. 

Jaeksfm,  Rec,  V.  RuUedge,  415, 426  (8) . 

7.  Verdict. — Validity. — A  verdict  is  contrary  to  law  when  it  is 
contrary  to  the  principles  of  law  as  applied  to  the  facts  which 
the  jury  is  called  upon  to  try.        Lawler  y.  Bear,  30S,  312  (4). 

8.  Verdict. — Special  Interrogatories. — Answers  to  special  inter- 
rogatories cannot  prevail  against  the  general  verdict  unless 
they  clearly  find  facts  that  cannot  be  reconciled  with  the  gen- 
eral verdict  Sourbier  v.  Brown,  554, 560  (8) . 

9.  Verdict. — Special  Interrogatories. — Presumptions. — ^Where  an 
answer  to  an  interrogatory,  when  considered  in  connection  with 
the  interrogatory  to  which  it  is  responsive  and  with  other  in- 
terrogatories and  answers  relating  to  the  same  subject,  is  not 
doubdul  and  uncertain,  but  is  susceptible  of  a  reasonable  mean- 
ing consistent  with  the  general  verdict,  it  is  the  duty  of  the 
court  to  uphold  the  general  verdict,  since  all  presumptions  are 
indulged  in  its  favor.  Sourhier  v.  Brovm,  554, 562  (11). 

10.  Given  Instructions. — Requests. — ^There  was  no  error  in  refus- 
ing requested  instructions  that  were  covered  in  substance  by 
those  given.    Citizens'  BaaUc,  etc.  v.  Opperman,  212, 217, 219  (5) . 

11.  Instructions. — Province  of  Jury. — Negligence. — ^The  use  of 
such  terms  as  "slight  care,"  "great  care,"  or  other  like  expres- 
sions in  instructions,  as  indicating  the  quantum  of  care  that 
the  law  exacts  under  special  conditions  and  circumstances,  is 
misleading,  and  constitutes  an  invasion  of  the  province  of  the 
jury.  Union  Traction  Co.  V.  Berry,  Admr.,  514, 523, 529  (7) . 

12.  Instructions. — Necessity  of  Requests. — In  a  libd  action 
against  two  defendants,  an  instruction  that,  if  either  defendant 
participated  in  the  publication  of  the  libel,  to  find  against  such 
person  or  persons  so  participating,  was  not  erroneous  for  fail- 
ing to  distinguish  between  primary  and  secondary  publication, 
where  the  defendant  objecting  claimed  he  was  liable  only  for 
republication,  but  tendered  no  instruction  on  that  theory. 

Sourbier  v.  Brown,  554, 568  (16) . 

13.  Instructions. — Construing  Together. — Instructaons  must  be 
construed  together,  and  if  the  instructions,  when  so  construed, 
state  the  law  correctly,  and  in  such  manner  as  not  to  be  mis- 
leading, there  is  no  error,  though  one  or  more  of  the  instruc- 
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TRIALr— Continued. 

tions  considered  separately  might  be  incomplete  or  misleading/ 
Lake  Erie,  etc.,  R.  Co.  v.  MeFarren,  113, 119  (5) . 

14.  Jnstnietiona, — Cure  of  Error, — An  instruction  that  errone- 
ously stated  it  to  be  the  duty  of  an  automobile  driver  to  keep 
a  "constant  lookout"  for  pedestrians  and  for  other  vehicles 
could  not  be  cured  by  other  instructions  stating  the  correct  rule 
AS  to  the  care  required.  Martin  v.  Lilly,  139, 144  (5) . 

IB.  InHrtictume. — Construction  as  a  Whole. — Degree  of  Care. — 
Where,  in  a  personal  injury  case,  the  instructions  as  a  whole 
define  the  care  that  both  the  plaintiff  and  the  defendant  were 
required  to  exercise  as  that  which  an  ordinarily  prudent  person 
would  exercise  under  like  circumstances,  the  giving  of  an  in> 
struction  containing  the  expressions  "ordinary  i>rudence"  and 
"the  care  which  a  'prudent  person'  would  exercise  under  like 
circumstances"  was  not  reversible  error. 

Mishler  v.  Chicago,  etc.,  R.  Co.,  189, 195  (6) . 

16.  Motume, — Venire  de  Novo. — Arrest  of  Judament. — A  mo- 
tion, though  termed  a  motion  in  arrest  of  judgment,  will  be 
treated  as  a  motion  for  a  venire  de  novo  where  it  is  directed 
to  the  verdict  alone  and  the  remedy  sought  is  unmistakably 
that  which  can  only  be  had  by  a  motion  for  a  venire  de  novo. 

Phillips  V.  Gammon,  497, 499, 500  (2) . 

TRUSTS— 

See  ExECUTOBS  and  Administrators  2;  Wills  5. 

UNIVERSITIES— 

See  Colleges  and  Universities. 

USER— 

See  Cemeteries;  MuNiaPAL  Corporations  5. 

VALUE— 

Construction  of  statutory  provision,  see  Arson  4. 

VARIANCE— 

Charge  of  larceny,  proof  of  robbery,  effect,  see  Receiving  Stolen 
Goods. 

VENDOR  AND  PURCHASER— 

See  Execution  3,  4. 

VENIRE  DE  NOVO— 

See  Criminal  Law  63;  Judgment  4;  Trial  16. 

VENUE— 

Change,  ruling  on  motion,  review,  see  Criminal  Law  85, 106. 

Change  of  judge,  see  Judges. 

Charging,  sufficiency,  see  Indictment  and  Information  28. 
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VERDICT— 

See  Tbial  7-9. 

Review,  see  Affbai^  20»  21-30;  Criminal  Law  62-65,  103;  Dam- 
ages 3. 

VIEWERS— 

See  Highways  6,  8. 

VOIR  DIRE— 

Jurors,  examination,  discretion,  see  Jury. 

VOTE— 

Casting  lots,  in  case  of  tie,  see  Elections. 

WAGES— 

Assignability,  see  Assignments  3,  4. 

WAIVER— 

Of  error,  see  Appeal  44,  45. 

Of  defects,  street  improvements,  see  Municipal  Corporations  12. 

Of  objections  to  pleading,  see  Pujading  4. 

WARDS— 

See  Guardian  and  Ward. 

WARRANTY— 

See  Contracts  4. 

WATERS  AND  WATERCOURSES— 

See  also  Drains. 

Pollution  of  stream,  action,  see  Action  on  the  Case. 

1.  Boundaries. — Intention  of  Pwrtiee. — ^Where  it  is  apparent  that 
the  parties  to  a  conveyance  to  land  adjoining  nonnavigable 
waters  intended  the  meander  line  as  a  boundary  limiting  the 
extent  of  the  grant,  the  intention  of  the  parties  will  control. 

ToUesUm  Club,  etc.  v.  Carson,  642, 657  (4) . 

2.  Swamp  Lands  and  Lakes, — Boundaries, — Meander  Lines. — 
Where  a  conveyance  describes  lands  bordering  on  nonnavigable 
waters  such  as  lakes  or  swamps  of  circular  or  irregular  form, 
the  doctrine  of  riparian  ownership,  which  applies  to  convey- 
ances of  lands  bounded  by  nonnavigable  streams,  has  no  appli- 
cation, but  the  submerged  land  is  treated  as  surveyed  and  the 
lines  of  the  survey  of  the  border  lot,  unless  otherwise  indi- 
cated, are  regardea  as  protracted  across  the  water  so  as  to 
include,  as  part  of  the  grant  thereof,  the  title  to  the  submerged 
land  to  the  limits  of  the  subdivision  within  the  lines  so  pro- 
tracted, even  though  the  title  of  the  abutting  owner  is  ex- 
tended beyond  the  center  of  the  water  or  to  the  opposite  shore. 

ToUeston  Club,  etc.  v.  Carson,  642, 653, 654  (2) . 

WEAPON— 

Identification,  sufficiency,  see  Homicide  6. 
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WIFE— 

See  Husband  and  Wife. 

WILLS— 

See  also  Executors  and  Administrators;  Guardian  and  Ward. 

1.  Codicil — Republteation. — Ctmtest, — Burden  of  Proof. — ^In  an 
action  to  have  a  will  and  codicil  declared  invalid,  the  contestant 
has  the  burden  of  establishing  the  invalidity  of  both  instru- 
ments, since  the  codicil,  if  valid,  serves  to  republish  the  orig- 
inal will  except  as  modified  by  the  codicil. 

OUar  V.  OUar,  125, 127  (1) . 

2.  Contest, — Admission  of  Evidence. — Harmless  Error, — ^In  an 
action  to  contest  a  will  upon  the  grounds- of  mental  incapacity 
and  undue  influence  of  tJie  testator,  the  admission  under  the 
latter  issue  of  the  declaration  of  a  defendant  legatee  that  '^e 
will  was  made  to  suit  her''  was  harmless  error,  where  there 
was  sufficient  evidence  to  sustain  the  jury's  finding  that  the 
testator  was  of  unsound  mind.  OiUir  v.  OUar,  125, 129  (4). 

3.  Contest. — Admissibility  of  Evidence. — In  a  will  contest,  state- 
ments alleged  to  have  been  made  by  the  testator  concerning  the 
provision  he  intended  to  make  for  the  plaintiff  in  his  will  were 
properly  admitted  in  evidence  to  show  the  testator's  mental 
condition  under  an  instruction  limiting  them  to  such  purpose. 

OiUjur  V.  OUar,  125, 129  (5) . 

4.  Contest.  —  Testamentary  Capacity. — Evidence. — Confliet. — In 
an  action  by  a  daughter  to  contest  her  f  ath^'s  will,  which  stated 
that  she  had  been  provided  for  by  prior  advancement,  evidence 
tending  to  show  that  the  testator's  health  failed  following  an 
operation  and  his  memory  weakened,  that  it  was  difficult  for  him 
to  turn  his  mind  from  one  subject  of  conversation  to  another 
or  to  readily  grasp  matters  explained  to  him,  that  the  relations 
between  the  father  and  the  daughter  had  been  friendly,  and 
that  certain  land  deeded  to  the  daughter  had  been  purchased 
by  the  testator  with  money  held  by  him  as  her  guaraian,  was 
sufficient,  as  against  objection  raised  in  the  Supreme  Court,  to 
warrant  the  jury  in  inferring  that  the  testator  did  not  under- 
stand the  provision  made  for  the  plaintiff,  though  only  three 
witnesses  gave  opinions  that  the  testator  was  of  unsound  mind 
when  the  will  was  executed  and  the  facts  upon  which  the  opin- 
ions were  based  rendered  them  of  little,  if  any,  probative  force, 
since  the  court  on  appeal  will  not  set  aside  a  verdict  that  is 
against  the  preponderance  of  the  evidence,  such  duty  being  that 
of  the  trial  court  upon  proper  presentation  of  the  question. 

OUar  V.  Oilar,  125, 127  (2) . 

5.  Devise  to  Executors  in  Trust. — Deed. — Vesiing  of  Estate. — 
Where  a  testatrix  by  provision  in  her  will  made  a  deed  to  her 
foster  daughter  a  part  of  the  will,  and  placed  the  deed  in  the 
hands  of  her  attorney  to  be  held  until  her  death  and  then  to 
be  delivered  to  the  executors  of  the  will  to  be  held  by  them 
until  the  daughter  became  twenty-one  years  old,  or  destroyed  in 
the  event  of  the  daughter's  death  before  she  reached  sucik  age, 
in  which  event  the  title  was  to  be  disposed  of  under  the  terms 
of  the  will,  the  will  and  the  deed  created  a  trust  in  favor  of 
the  daughter,  but  did  not  convey  a  present  interest,  the  title 
vesting  in  the  executors  in  trust  upon  the  death  of  the  testa- 
trix to  go  to  the  daughter  by  delivery  of  the  deed  on  her  at- 
taining majority.  Nation  v.  Green,  Exr.,  697, 706  (6) . 
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WITNESSES— 

See  also  Appeal  81;  Criminal  Law  25,  43-45;  Evidence. 

1.  Accused  as  Witness,  —  Cross-Examination.  —  Credibility. — 
Though  a  defendant  in  a  criminal  prosecution  testifying  in  his 
own  behalf  may  be  cross-examined  as  to  a  prior  conviction 
for  the  purpose  of  affecting  his  credibility  as  a  witness,  it  was 
error  for  the  court  to  instruct  the  jury  that  impeaching  testi- 
mony brought  out  in  such  cross-examination  should  be  con- 
sidered in  determining  the  defendant's  guilt  or  innocence. 

Piersim  v.  State,  239, 243, 245  (1) . 

2.  Contradictory  Statenients. — Right  to  Explain, — ^In  a  statutory 
rape  case,  it  was  not  error  for  the  court  to  permit  the  prose- 
cuting witness  to  explain  why  she  wrote  a  letter  to  the  de- 
fendant, which  had  been  introduced  by  the  defense,  and  which 
tended  to  exonerate  the  defendant  and  to  contradict  her  testi- 
mony, since  a  witness  has  the  right  to  explain  or  reconcile 
inconsistent  statements  and  to  have  the  explanation  submitted 
to  the  jury.  Koehler  v.  Staie,  387, 390  (3) . 

3.  Contradictory  Evidence. — Reputation  of  One  Accused  hy  De- 
fendant,— Homicide, — ^In  a  prosecution  for  murder,  where  the 
defendant  had  tried  to  fix  guilt  upon  another,  the  state  had  the 
right  to  show  that  the  defendant's  story,  wherein  he  accused  the 
other  person,  was  a  falsehood,  and  in  so  doing  could  introduce 
testimony  of  the  reputation  for  honesty  and  peacefulness  of 
such  person  and  that  he  had  had  no  opportunity  to  commit  the 
crime.  Berry  v.  State,  102, 110  (3) . 

4.  CredibHUy. — Cross-Exanunatum, — Extent. — Any  fact  tending 
to  impair  the  credibility  of  the  witness  by  showing  his  interest, 
bias,  ignorance,  motives,  or  that  he  is  depraved  in  character, 
may  be  shown  in  cross-examination,  but  the  extent  to  which 
such  cross-examination  may  be  carried  is  within  the  sound 
discretion  of  the  court.  Pierson  v.  State,  239, 245  (2) . 

5.  Impeaeihment, — Contradictory  Statements. — ^Where  the  lury 
finds  that  a  witness  has  made  statements  out  of  court  at  vari- 
ance with  his  testimony,  the  fact  may  tend  to  impeach  the  recol- 
lection or  truthfulness  of  the  witness,  and  the  jury  may  con- 
sider the  point  in  determining  the  weight  to  be  given  his  testi- 
mony. Colondro  V.  State,  533, 535  (3) . 

WORDS  AND  PHRASES- 

'' Actionable  fraud,"  definition,  see  Fraud  2. 

"Bribe,"  definition,  see  Bribery. 

"Furnish,"  construction,  see  Intoxicating  Liquors  10. 

"Unlawful  act,"  meaning,  see  Homicide  5. 

Use  of  disjunctive  "or"  in  charging  offense,  effect,  see  Indict- 
ment AND  Information  5,  27. 
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